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URUGUAY  ROUND  OF  MULTILATERAL  TRADE 
NEGOTIATIONS 


THURSDAY,  NOVEMBER  4,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Trade, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  10:10  a.m.,  in  room 
B-318,  Raybum  House  Office  Building,  Hon.  Sam  Gibbons  (chair- 
man of  the  subcommittee)  presiding. 
[The  press  releases  announcing  the  hearings  follow:] 
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FCR  IMMEDIATE  RELEASE  SUBCOMMITTEE  ON  TRADE  #19 

WEDNESDAY   OCTOBER  20,  1993         COMMITTEE  ON  WAYS  AND  MEANS 
WEDNESUAI,  uv-iuocR  ^^   HOUSE  OF  REPRESENTATIVES 

1102  LONGWORTH  HOUSE  OFFICE  BLDG . 
WASHINGTON,  D.C.   20515 
TELEPHONE:   (202)  225-1721 

THE  HONORABLE  SAM  M.  GIBBONS  (D.,  FLA.),  CHAIRMAN, 
SUBCOMMITTEE  ON  TRADE,  COMMITTEE  ON  WAYS  AND  MEANS, 
U  S   HOUSE  OF  REPRESENTATIVES,  ANNOUNCES  A  HEARING 
ON  the'  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 


The  Honorable  Sam  M.  Gibbons  (D.,  Fla.),  Chairman  of  the  Subcommittee 
^n  Trade  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives,  today 

^!A  S  the  sSbconroittee  will  hold  a  public  hearing  on  the  Uruguay 
ISIl^^ofMultilatlrafTr^e  Negotiations  being  conducted  under  the  auspices 
ol^SeLneral  Agreement  on  Taliffs  and  Trade  (GATT)  .   The  hearing  will  be 
Seld  on  Thursday  November  4,  1993,  in  room  B-318  Raybum  House  Office 
Building,  beginning  at  10:00  a.m. 

The  purpose  of  the  hearing  is  to  receive  testimony  from  the  private 
sector  on  the  ongoing  negotiations  as  they  may  affect  spe^^f^^.V !==»««. 
^~rrial  interests   The  Subcommittee  is  interested  in  overall  assess- 

P„hTic  Law  103-49,  enacted  on  July  2,  1993,  extended  authority  for  the 
intention  to  enter  into  such  agreements. 

Arthur  Dunkel  on  December  20,  19f^<^"5f^/°- basis  for  Members  to  assess 

the  negotiations. 

nF.TRTT,S  FOR  SimMISSION  OF  REQUESTS  TO  BE  HgARD: 

Requests  to  be  heard  must  b\-f «  ^y  "lephone  ^?  «^^|^,f  ^y^^^J^^' of 

Diane  K?^.land  or  ^--  ^-|--53  ^"^^f  °^Lphoni  re^uelt'iho^lf  be 
business  Thursday,  October  28,  1993   J^"=  ""^^^^     Chief  Counsel  and 

[  (202)  225-39431  . 

deadline . 

Witnesses  scheduled  to  present  oral  ^«f  "-y.-^.^^f^rbf  inclSdel'i)^ 
summarize  their  written  statements.   The  full  statement  win 
the  printed  record. 


(MORE) 


-  2  - 

In  order  to  assure  the  most  productive  use  of  the  limited  amount  of 
time  availitble  to  question  hearing  witnesses,  witnesses  scheduled  to  appear 
before  the  Subcommittee  are  required  to  submit  150  copies  of  their  prepared 
statement  to  the  Subcommittee  on  Trade  office,  room  H36  Longworth  House 
Office  Building,  at  least  24  hours  in  advance  of  their  scheduled 
appearance.   Failure  to  do  so  may  result  in  the  witness  being  denied  the 
opportunity  to  testify  in  person. 

WRITTEN  STATEMENTS  IN  LIED  OF  PERSONAL  APPEARANCE: 

Any  interested  person  or  organization  may  file  written  statements  for 
inclusion  in  the  printed  record  of  the  hearing.   Persons  submitting  written 
statements  for  the  printed  record  should  submit  at  least  six  (6)  copies  of 
their  comments  by  the  close  of  business  Monday,  November  15,  1993,  to 
Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on  Ways  auid  Means, 
U.S.  House  of  Representatives,  1102  Longworth  House  Office  Building, 
Washington,  D.C.  20515.   If  those  filing  written  statements  for  the  printed 
record  of  the  hearing  wish  to  have  their  statements  distributed  to  the 
press  and  the  interested  public,  they  may  provide  100  additional  copies  for 
this  purpose  to  the  Subcommittee  office,  room  1136  Longworth  House  Office 
Building,  before  the  hearing  begins. 

FORMATTING  REOUIREMENTS : 

E»ch«>H»in»fltp>»»»n>wllof  priming  10  lh«Cemmm  byiw«n««».iiiY«wM»nil«ltnwilocax)i*)t«ubrnllidfaflti«pcii»idr»eortwinywndW) 
cwmwnt*  n  mponM  to  •  i«qu«t  lor  antMn  oommanti  mutt  confonn  to  ttM  guldtinti  Mod  b«lo«r.  Any  ttntmant  or  txtiM  not  *\  compiance  wiO) 
thM*  guidcinM  «4  net  b*  ptinlid.  but  wl  b*  nwlntcinad  n  V»  Convna**  tin  lor  lavicw  and  UM  by  th*  Comniiltii 

1  Al  tiMtuimnt  and  any  aceeinpanytng  axhMa  Ibr  printing  muat  ba  typad  In  atngta  apaoa  on  lagal-aia  papar  and  may  not  axcaad  a  total  of 
lOpagaa. 

2^  CoptaaofwholadocumaniaaiitoniaadaaaxtiM  malarial  Mil  not  baacoaplad  tor  printing,  knlaad.  axliM  malarial  itiouli)  ba  latorancsd  and 
quelad  or  panpftraaad  Al  cdiU  malarial  not  maating  tliaaa  ipacMcattona  «■  ba  Miamalnad  In  tlw  CommBae  Mat  tor  ravisw  and  uaa  by 
ttia  CommMaa- 

3  Statamamt  muat  contain  th»  nama  and  capadty  in  wtilch  tha  wibiatawji  appaaror.  tor  wrtlan  oommanti.  It<a  nama  and  capadly  of  Itw  paraon 
•tibmiltng  Iha  italamaflt  a*  wal  aa  any  cttnn  or  paraoru.  or  any  organization  tor  whom  Iha  aritna**  appaara  or  tor  wtwm  tna  italamant  la 
aubmHlad 

4  Atupplanwitalanaatniuataccsnpanyaacnttalamamistiig  thanama.toladdraaa.aMaprionanurnbarwttarathawibiaaaorttiadaatgnalad 
rapraaantatkia  may  ba  raadtad  and  a  topcal  ouHna  or  stannary  o<  tha  ccmmanta  and  racommandattorta  •<  Iha  tol  •tatamam  TMa 
aupplamantal  ahaat  arfl  not  ba  Indudad  ki  Itw  primad  racotd. 

Tha  abova  raatricdon*  and  fcntaliuiia  apply  only  to  malarial  baaig  aubmMad  tor  printing  SMamants  and  axhtoti  or  aupplamantary  malarial 
tubmaad  aoMy  tor  dia«*iilton  to  Iha  Mambaia,  »m  praaa  and  tha  puMto  during  tta  couiaa  of  a  pubic  haaring  may  ba  aubmMad  ki  olhar  tonrn. 


FOR  IMMEDIATE  RELEASE    '       SUBCOMMITTEE  ON  TRADE  #20 
MONDAY,  NOVEMBER  1,  1993        COMMITTEE  ON  WAYS  AND  MEANS 

J  U.S.  HOUSE  OF  REPRESENTATIVES 

1102  LONGWORTH  HOUSE  OFFICE  BLDG. 
I  -.     WASHINGTON,  D.C.   20515 

;    '  TELEPHONE:   (202)  225-3943 


THE  HONORABLE  SAM  M.  GIBBONS  (D. ,  FLA.),  CHAIRMAN, 

SUBCOMMITTEE  ON  TRADE,  COMMITTEE  ON  WAYS  AND  MEANS, 

U.S.  HOUSE  OF  REPRESENTATIVES,  ANNOUNCES  AN  ADDITIONAL  DAY  FOR 

HEARINGS  ON  THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 


The  Honorable  Sam  M.  Gibbons  (D.,  Fla.),  Chairman  of  the 
Siibcommittee  on  Trade,  Committee  on  Ways  and  Means,  U.S.  House  of 
Representatives,  today  announced  that  the  Subcommittee  will  hold 
an  additional  day  of  hearings  to  receive  testimony  on  the  Uruguay 
Round  of  Multilateral  Trade  Negotiations  being  conducted  under 
the  auspices  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT) .   The  additional  hearing  will  be  held  on  Friday, 
November  5,  1993,  in  room  B-318  Raybum  House  Office  Building, 
beginning  at  9:30  a.m. 

All  other  details  concerning  these  hearings  remain  the  same 
as  in  the  press  release  announcing  these  hearings.   (See  press 
release  #19,  dated  October  20,  1993.) 


Chairman  GIBBONS.  We  appreciate  this  very  fine  turnout  of  the 
pubhc  for  the  taking  of  public  testimony  on  the  Uruguay  round.  I 
know  that  everyone's  attention  has  been  galvanized  on  the  NAFTA 
and  the  NAFTA  vote,  but  December  15,  which  is  the  deadline  for 
the  President's  signaling  to  us  that  he  intends  to  enter  into  the 
Uruguay  round  agreement,  is  rapidly  approaching  and  we  want  to 
make  sure  we  get  as  much  public  and  government  input  into  our 
decisionmaking  process  as  is  possible. 

I  would  imagine  all  ofyou  are  not  only  represented  here,  but  you 
are  also  represented  in  Geneva.  There  may  be  many  things  you  can 
tell  us  and  we  would  certainly  listen  to  those  kinds  of  comments. 

I  want  to  reiterate  the  signal  again  that  I  don't  see  any  chance 
of  us  extending  fast  track  trade  argument  authority  past  the  De- 
cember 15  deadline.  Anybody  that  labors  under  that  delusion  that 
we  are  going  to  extend  fast  track  again  had  better  reappraise  their 
delusion  because  I  think  we  are  at  the  end  of  extension  of  the  fast 
track  procedure. 

We  had  an  executive  briefing  this  morning  by  our  negotiator  in 
Geneva  and  I  think  he  was  quite  optimistic  that  an  agreement 
would  be  reached.  I  am  also  optimistic  that  an  agreement  will  be 
reached  and  I  don't  want  to  do  anything  that  would  discourage  the 
reaching  of  a  constructive  agreement. 

Do  any  of  my  colleagues  have  any  statements  they  would  like  to 
make?  Fine. 

We  have  on  our  first  panel  today  from  the  MTN  Coalition,  Harry 
Freeman,  who  is  the  executive  director.  From  the  Emergency  Com- 
mittee for  American  Trade,  we  have  Robert  McNeill,  who  is  the  ex- 
ecutive director.  The  Labor/Industry  Coalition  for  International 
Trade  is  represented  by  Howard  Samuel,  who  is  the  executive  di- 
rector. We  are  ready  to  proceed. 

Mr.  Freeman, 

STATEMENT  OF  HARRY  L.  FREEMAN,  EXECUTIVE  DIRECTOR, 
MTN  COALITION,  INC. 

Mr.  Freeman.  Thank  you  very  much,  Mr.  Chairman. 

I  am  Harry  Freeman,  MTN  Coalition.  We  are  a  group  organized 
in  early  1990  to  advance  the  cause  of  a  broad  and  strong  result  in 
the  Uruguay  round.  I  am  delighted  that  your  comments  about  De- 
cember 15  being  the  last  dav — it  is  amazing  how  many  people,  par- 
ticularly in  Europe,  think  tnese  things  will  slide  over,  and  it  criti- 
cally important  to  get  out  that  message,  that  this  is  it. 

I  assume — I  hope  this  is  the  last  hearing  before  this  committee 
on  the  prospect  of  an  agreement  and  the  next  hearing  we  have  is 
on  is  this  a  good  agreement. 

Chairman  Gibbons.  We  have  one  more  hearing  tomorrow  morn- 
ing. We  will  either  go  to  the  "I  am  sorry  it  didn't  happen  hearing" 
or  "It  was  a  great  agreement,  let's  see  what  we  can  do  with  it"  type 
hearing. 

Mr.  Freeman.  I  hope  it  is  the  latter. 

Rather  than  focus  on  the  potential  benefits  that  have  been  dis- 
cussed about  a  successful  conclusion  of  the  rounds  I  would  like  to 
put  the  GATT  round  at  this  point  in  history  in  the  context  of  a  se- 
ries of  events  about  to  take  place  in  the  next  41  days. 


Nobody  planned  that  within  a  30-day  period  the  United  States 
would  be  the  principal  and  defining  player  in  three  major  events 
that  could  shake  the  world.  These  events  begin  November  17  with 
the  NAFTA  vote,  the  Asia  Pacific  Economic  Cooperation,  or  APEC, 
meeting  in  Seattle  on  November  19  and  the  Urug^uay  round  closing 
on  December  15. 

Truly  these  30  days  will  be  decisive  and  this  amazing  coincidence 
of  events  brings  us  to  the  edge  of  I  believe  either  economic  eruption 
or  economic  abyss. 

At  issue  in  NAFTA  is  the  future  of  our  economic  relations  in  the 
Western  Hemisphere.  Can  the  United  States  lead  the  trend  toward 
more  open  markets  and  more  democracy  in  this  hemisphere?  I  hope 
so  and  urge  the  passage  of  NAFTA. 

At  issue  in  APEC  sessions  in  Seattle  is  the  beginning  of  a  genu- 
ine big  idea,  the  development  of  an  economic  and  trade  zone  across 
the  Pacific.  We  expect  no  decisions  fi^om  this  meeting.  Success  will 
be  an  agreement  in  principle  on  a  vision  of  future  relations  and 
that  is  terribly  important. 

Within  5  weeks  we  reach  the  end  of  the  Uruguay  round,  the  most 
ambitious  trade  negotiations  ever.  I  believe  that  Uruguay  and  our 
message  to  our  trade  negotiators  is  clear — bring  home  a  great  mar- 
ket opening  agreement  and  watch  our  exports  soar  and  over  time 
our  domestic  jobs  increase. 

We  have  I  believe  an  incredible  opportunity  for  the  taking,  a 
NAFTA  win,  a  positive  result  in  the  APEC  conferences  and  most 
importantly  a  solid  £igreement  coming  out  of  the  Uruguay  round. 
These  events  present  precisely  the  kind  of  confidence-building  de- 
velopment the  U.S.  economy  needs,  indeed  the  whole  world  econ- 
omy needs,  and  the  world  economy  is  not  in  very  good  shape,  par- 
ticularly in  Europe  and  Japan. 

Is  the  Uruguay  round  important?  Yes.  Yes,  for  all  the  usual  rea- 
sons. But  there  is  another  reason,  that  the  United  States  is  now 
in  the  fundamental  change  of  its  foreign  policy  to  include  foreign 
economic  policy  on  the  same  basis  as  national  security  policy. 

As  recently  as  2  weeks  ago,  the  Secretary  of  State,  Warren  Chris- 
topher, speaking  to  a  group  of  business  leaders  here  in  Washing- 
ton, observed  that  to  the  United  States  the  close  of  the  Uruguay 
round  is  just  as  important  as  the  renewal  of  NATO.  I  believe  this 
signals  a  whole  different  approach  to  foreign  policy  by  the  United 
States. 

As  a  result  of  the  end  of  the  Cold  War,  the  United  States  is  rede- 
fining foreign  policy  interests,  and  trade  policy  has  become  much 
more  important. 

Returning  to  the  Uruguay  round,  the  U.S.  negotiating  instruc- 
tions were  laid  out  in  detail  in  the  Omnibus  Trade  Act  of  1988.  Mr. 
Chairman,  I  find  it  unusual  that  there  is  so  little  reference  to  the 
law  that  took  us  a  year-and-a-half  to  pass.  It  is  the  law  of  the  land. 
I  reread  it  last  night  and  the  negotiating  instructions  passed  in  the 
1988  trade  law  are  as  good,  as  valid  and  as  relevant  this  morning 
as  they  were  when  passed  into  law  by  your  committee,  the  Senate, 
and  the  President  signing  it,  et  cetera. 

I  urge  everybody  to  reread  that  law.  I  believe  that  is  what  our 
agreement  coming  out  of  Greneva  should  be  measured  against. 


My  last  point  is  that  I  believe  the  United  States  is  now  well  doc- 
umented to  have  a  very  comparative  advantage  in  most  manufac- 
turing areas  £ind  certainly  a  comparative  advantage  in  almost  all 
service  export  areas.  I  think  our  economy  is  undergoing  difficult 
times  in  restructuring,  but  we  are  emerging  as  much  more  competi- 
tive, not  only  in  manufacturing,  but  in  services. 

In  services,  for  example,  we  had  a  $61  billion  surplus  last  year 
in  private  trade  in  services,  $61  billion,  which  offset  two-thirds  of 
the  merchandise  deficit  of  $96  billion.  So  we  are  competitive  and 
I  believe,  my  last  point  would  be  this:  That  a  successful  string  of 
victories  here,  a  positive  result  for  NAFTA,  a  successful  meeting  in 
Seattle  and  the  Uruguay  round,  as  a  bipartisan  leadership  we  need 
to  pull  off  three  home  runs  in  the  same  inning. 

[The  prepared  statement  follows:] 


America's  Leadership  in  the  Multilateral  Trade  Negotiations 

STATEMe^rr  of  harry  l.  freeman 

EXECUTIVE  DIRECTOR,  THE  MTN  COALITION,  INC. 

Hearing  on  the  Uruguay  Round  of  Multilateral  Trade  Negotiations 

Subcommittee  on  Trade,  Committee  on  Ways  and   Means 

Washington,  D.C. 

November   4,    1993 

Mr.   Chairman: 

Good  morning.     I  am  Harry  L.  Freeman,  Executive  Director  of  the  MTN 
Coalition.     The  MTN  Coalition  was  launched  on  May  15,  1990.     Its 
founding   members   were   seventeen   major   American   corporations.      In 
addition   to   those  companies,   our  membership  now   includes  many   of 
the   major   business   federations   in   this   country,   representing   over 
14,000   businesses    in    manufacturing,   agriculture,   retailing,    services 
and    consumers. 

Rather  than  focus  on  the  potential   benefits  that  we  believe  a 
successful  conclusion  to  the  Uruguay  Round  of  the  GATT  will  bring  to 
the  United  States,  I  would  prefer  to  put  the  GATT  Round  in  the 
context  of  a  series  of  events  about  to  take  place  in  the  next  41   days. 

Nobody  planned  that  within  a  30  day  period,  the  US  would  be  the 
principal  and  defining   player  in   three   major  events   that  could   shake 
the  world.     These  events,  beginning  November   17th,   include   the 
scheduled  date  for  the  House  to  vote  on  the  NAFTA  agreement,  the 
Asia  Pacific  Economic  Cooperation  (APEC)  meetings  in  Seattle 
commencing  on  November  19th,  and  the  close  of  the  Uruguay  Round 
of  multilateral  trade  negotiations  under  the  auspices  of  the  GATT  on 
December    15th. 

This  amazing  coincidence  of  events  brings  us  to  the  edge  of  an 
economic  eruption  or  an  economic  abyss. 

At  issue  with  NAFTA  is  the  future  of  economic  relations  in  the 
Western  Hemisphere.     Can  the  US  lead  the  trend  towards  more  open 
markets   and   hence   more  democracy   in   this   hemisphere?      I  certainly 
hope  so,  and  believe  that  millions  more  US  jobs  and  US  exports  will 
be  created  in  the  process. 

At  issue  with  the  APEC  sessions  in  Seattle  is  the  beginning  of  a 
genuine,  big  idea    -  the  development  of  an  economic  and  trade  zone 
across  the  Pacific.     We  expect  no  decisions  from  this  meeting.     Success 
will  be  an  agreement,  in  principle,  on  a  vision  of  future  relations. 

And  within  just  five  short  weeks,  we  reach  the  end  of  the  Uruguay 
Round,  the  most  ambitious  trade  negotiation  ever  undertaken.     With 


the  Uruguay  Round,  the  message  to  our  negotiators  is  clear:     bring 
home   a   great   market  opening   agreement  and   watch   our  exports   soar 
and  our  domestic  jobs  increase. 

An  incredible  opportunity  is  ours  for  the  taking  --  a  NAFTA  win,  a 
very  positive  result  in  Seattle  at  APEC,  and  most  importantly,  a  solid 
agreement  coming  out  of  the  Uruguay  Round.     These  events  present 
precisely   the   kind  of  confidence  building  development  the   US 
economy  needs,   indeed  confidence   building  for  the  whole   world 
economy.     These  tasks  are  even  more  of  a  challenge  with  most  of  our 
trading  partners   in   the  midst  of  recession  or  slow  economic   growth. 
Nonetheless,   they  are  all  within  our  grasp. 

While  there  may   be  some  disagreement  over  the  precise  effects  of 
the   interrelationship  of  these  events,  to  deny   that  there   is   an 
interrelationship  among  the  three  is  to  put  one's  head   in  the  sand. 

Is  the  Uruguay  Round  important?     "Yes"  for  all  the  usual  reasons. 
But,  there  is  also  another  reason.      The  "other"  is  that  the  US  is 
changing  the  definition  of  "foreign  policy"  to  include  foreign  economic 
policy  on  the  same  basis  as  national  security  policy.     Two  weeks  ago. 
Secretary  of  State  Warren  Christopher,  in  speaking  to  a  group  of 
business  leaders  in  Washington,  observed  that,  "...to  the  United 
States,  the  Uruguay  Round  is  just  as  important  as  the  future  of 
NATO."     As  a  result  of  the  end  of  the  cold  war,  the  US  is  redefining  its 
foreign  policy  interests,  and  trade  policy  has  become  much  more 
important. 

One  could  add  more  to  the  US  trade  agenda:     opening  Japanese 
markets  to  US  goods  and  services  and,  resolving  our  concerns  with 
China  and  gaining  the  opportunity  to  market  our  goods  and  services 
to  that  giant  economy  -  the  list  goes  on.     Important  as  they  are,  none 
really   approach   the  three   big  events  already  described   where  events 
can  be  measured  in  impact. 

Returning  to  the  Uruguay  Round,  the  US  negotiating  instructions 
were  laid  out  in  detail  in  the  Omnibus  Trade  Act  of  1988.     A  re- 
reading the  law  reveals  that  the  goals  stated  there  are  still  the  key 
goals  on  which  we  would  agree  today.     The  overriding  US  interest  is 
in  access  to  foreign  markets  in  a  rule-based  system.     We  have  a 
competitive  advantage  in  both  goods  and  services.     Our  productivity 
has  soared  in  the  manufacturing  area  and  recent  studies  show  we  are 
the   world   leader  in   many   manufacturing   areas.      We   are  competitive. 
In   services   the    1992   private  traded   surplus   was   $61    billion, 
offsetting  around  two-thirds  of  our  merchandise  deficit  for   1992. 
The  outlook  for  services  is  even  more  favorable  this  year  and  in  the 
future.     The  US  leads  the  world  in  productivity  in  exported  services. 
Let  me  repeat,   we  are  competitive. 

A  successful  NAFTA,  APEC,  and  Uruguay  Round:    What  an 
accomplishment  in  American  bipartisan  leadership  to  pull  off  a  three 
home  run   inning! 
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Chairman  Gibbons.  Mr.  McNeill. 

STATEMENT  OF  ROBERT  L.  McNEILL,  EXECUTIVE  VICE 
CHAIRMAN,  EMERGENCY  COMMITTEE  FOR  AMERICAN  TRADE 

Mr.  McNeill.  Thank  you  for  the  opportunity  to  be  here  today  to 
once  again  express  the  support  of  the  members  of  the  Emergency 
Committee  for  American  Trade  for  a  successful  conclusion  of  the 
Uruguay  round. 

Our  60  members  depend  very  heavily  on  open  access  to  foreign 
markets.  They  have  a  very  distinct  and  key  interest  in  a  successful 
conclusion  of  the  Uruguay  round  because  it  will  further  liberalize 
access  to  foreign  markets  and  equally  importantly  will  establish 
rules  for  the  protection  of  the  intellectual  property  of  the  U.S.  busi- 
ness community,  protection  for  U.S.  investments,  and  will  provide 
basic  rules  for  international  trade  and  services,  all  of  which  are  im- 
portant to  our  members. 

Our  60  members  have  worldwide  sales  of  just  over  $1  trillion  and 
thev  employ  between  5  and  6  million  workers.  They  are  large  firms 
and  their  continuing  vitality  and  competitiveness  is  very  dependent 
on  a  global  economy  that  is  as  open  as  is  possible. 

One  of  the  key  areas  to  the  members  of  EC  AT  in  the  Uruguay 
round  is  the  whole  market  access  question.  Many  ECAT  companies 
have  a  very  keen  interest  in  the  zero-for-zero  effort  in  the  Uruguay 
round,  and  many  are  covered  by  the  agreement  of  the  Gr-7  leaders 
to  include  eight  sectors  in  the  zero-for-zero  effort  in  Geneva. 

We  represent  other  sectors,  however,  that  to  date  have  been  ex- 
cluded from  the  zero-for-zero  effort  and  who  would  like  the  U.S.  ne- 
gotiators, together  with  their  counterparts  in  Geneva,  to  bring  their 
industries  within  that  zero-for-zero  effort.  This  is  particularly  true 
for  the  paper  and  wood  products  industry,  electronics,  nonferrous 
metals  and  scientific  equipment  industries,  all  of  whom  have  rep- 
resentation in  ECAT. 

The  paper  and  wood  products  industry,  for  example,  in  1992  ex- 
ported $16  billion  of  products.  They  did  this  despite  distinct  tariff 
disadvantages  in  Europe  and  in  Japan.  The  U.S.  tariff,  for  exam- 
ple, on  wood  and  paper  products  is  fairly  low,  in  the  1  to  2  percent 
area,  whereas  in  Europe,  paper  and  wood  product  tariffs  are  in  the 
6  to  9  percent  range.  Major  competitors  in  the  wood  and  paper  in- 
dustry of  U.S.  prooucers  are  found  in  the  EFTA  countries  who  have 
zero  access  to  the  European  community  market.  The  zero-for-zero 
effort  is,  therefore,  very  important  to  the  paper  and  wood  products 
industry  as  equally  it  is  for  the  electronics,  nonferrous  and  sci- 
entific equipment  industries.  The  zero-for-zero  effort  is  thus  an 
area  where  we  are  hopeful  for  progress. 

Another  market  access  effort  that  is  of  concern  to  ECAT  mem- 
bers is  in  the  chemical  tariff  area  where  the  U.S.  chemical  industry 
has  been  successful  in  pushing  for  tariff  harmonization  on  a  global 
basis.  If  this  effort  is  successml,  there  will  be  globally  harmonized 
tariffs  across  the  board,  without  exception,  for  chemical  products. 

ECAT  has  a  number  of  chemical  companies  and  for  them  this  as- 
pect of  market  access  is  very  important. 

Another  very  critical  area  is  that  of  intellectual  property.  Here 
there  are  rather  significant  problems  that  affect  a  good  number  of 
ECAT  members.  Tne  principal  problem  for  most  of  them  is  that 
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other  than  the  industrial  countries — which  have  a  1-year  period  of 
transition  before  the  intellectual  property  rights  agreements  of  the 
Uruguay  round  have  to  be  honored,  the  developing  countries  ge- 
nerically  have  a  transition  period  of  5  years,  which  we  think  is  too 
long  by  at  least  3  years,  if  not  by  4  years. 

if^other  problem  in  the  area  of  transition  is  that  the  U.S.  phar- 
maceutical industry  and  producers  of  agricultural  chemical  prod- 
ucts will  not  have  the  protection  that  the  Uruguay  round  promises 
in  the  protection  of  intellectual  property  for  10  years.  That  we 
think  is  unconscionable. 

The  piracy  of  U.S.  intellectual  propertv  abroad  causes  the  loss  of 
hundreds  of  millions  of  dollars  if  not  billions  of  dollars  of  U.S.  ex- 
ports. In  this  area  of  transition,  therefore,  we  are  hopeful  that 
more  realistic  transition  agreements  can  be  arrived  at  in  the  few 
weeks  remaining  before  December  15. 

We  also  have  members  with  a  very  keen  interest  in  the  national 
treatment  and  contractual  copyright  protection  areas  that  are  in- 
volved in  the  Uruguay  round  negotiations.  In  the  copyright  area, 
the  U.S.  film,  record  and  publishing  companies  are  very  concerned 
with  inadequate  agreements  to  date  in  these  important  areas. 

We  also  nave  among  our  membership  a  number  of  banks  and 
other  companies  that  nave  a  very  keen  interest  in  a  satisfactory 
outcome  to  the  service  negotiations.  One  of  our  members  will  be 
speaking  here  today  for  the  Coalition  for  Service  Industries.  He 
will  talk  in  large  part,  I  assume,  about  the  financial  industry's  con- 
cerns about  the  lack  of  adequate  progress  in  the  services  sector. 

Another  ECAT  concern  is  with  the  so-called  cultural  exemption 
in  the  services  area  in  the  Uruguay  round,  as  well  as  in  our  bilat- 
eral relationship  with  Canada.  There  is  an  increasing  effort  inter- 
nationally to  exclude  so-called  cultural  industries  fi*om  trade  nego- 
tiations. We  also  hope  that  our  negotiators  will  be  able  to  accom- 
plish some  benefits  in  the  cultural  area  in  the  weeks  remaining. 

Finally,  Mr.  Chairman,  I  would  like  to  comment  on  two  other 
areas  of  concern  to  ECAT.  One  is  the  area  of  antidumping.  I  be- 
lieve that  others  on  this  panel  will  perhaps  be  commenting  on  this 
area,  as  will  subsequent  panels. 

Let  me  say  that  ECAT  companies  are  among  the  largest  produc- 
ers and  manufacturers  in  the  United  States.  They  also  are  among 
the  largest  exporters  of  products  from  the  United  States. 

I  would  think  that  our  membership  of  60  would  account  for  per- 
haps one-half  of  total  U.S.  exports.  We  thus  have  an  interest  in 
antidumping  both  as  domestic  manufacturers  and  producers  as 
well  as  U.S.  exporters.  We  are  strongly  supportive  of  an  adequate 
antidumping  code  in  the  GATT  as  well  as  a  fair  antidumping  stat- 
ute in  the  Lmited  States. 

We  have  problems  with  respect  to  the  Dunkel  text  in  the  anti- 
dumping area.  We  like  some  provisions;  others  we  don't.  But  on 
balance  we  would  not  like  to  see  the  antidumping  provisions  of  the 
Dunkel  text  opened  because  we  think  it  would  establish  some  very 
contentious  problems  that  we  would  like  to  see  avoided. 

Antidumping  is  important.  It  is  an  area  that  until  recent  years 
was  almost  exclusively  practiced  in  the  United  States,  Canada, 
Australia  and  the  European  Communities.  A  lot  of  other  countries 
did  not  have  antidumping  statutes  on  their  books,  but  in  the  past 
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few  years  as  tariffs  have  decreased,  governments  increasingly  have 
been  looking  to  antidumping  as  a  means  not  only  of  protection 
against  unfairly  priced  imports,  but  as  a  device  to  be  used  as  a  gen- 
eral safeguard  against  competitive  imports. 

We  are  concerned  that  our  exports  abroad  be  treated  fairly,  open- 
ly, and  transparently.  We  want  the  GATT  antidumping  rules  to 
provide  fairness  for  our  exports.  We  don't  want  antidumping  regu- 
lations and  rules  abroad  to  be  such  that  they  unfairly  penalize  the 
ability  of  American  companies  to  export  and  compete  overseas. 

Finally,  in  the  area  of  textiles,  we  represent  manufacturers  of  ap- 
parel and  a  substantial  number  of  retailers  who  have  a  very  dis- 
tinct interest  in  the  textile  aspects  of  the  negotiations  in  Geneva. 
Hopefully  an  accord  will  be  struck  that  will  be  satisfactory  to  those 
parties  with  an  interest. 

Without  a  resolution  of  the  textile  issue  that  is  politically  and 
economically  satisfactory  to  the  developing  countries,  whose  prin- 
cipal exports  are  often  in  the  textile  area,  we  fear  that  they  may 
be  less  willing  to  be  party  to  such  other  aspects  of  the  Uruguay 
round  as  the  intellectual  property  and  services  provisions. 

There  is  thus  a  relationship  between  the  treatment  of  textiles 
and  these  other  areas  that  is  of  gpreat  interest  to  American  manu- 
facturers and  to  American  exporters. 

To  go  back  to  what  I  had  said  earlier  about  market  access,  there 
is  linkage  between  the  textile  issue  and  the  European  communit^s 
willingness  to  further  open  their  markets  to  nonferrous  metals, 
electronics,  wood  paper  products  and  scientific  equipment. 

The  EC  wants  high  U.S.  tariffs  in  the  textile  area  reduced  rather 
substantially  as  a  condition  of  their  willingness  to  expand  their  of- 
fers in  other  areas  of  market  access. 

We  are  very  hopeful  that  arrangements  can  be  arrived  at  in  the 
above  areas  that  will  be  to  the  satisfaction  of  the  principal  parties 
to  the  Uruguay  round  negotiations. 

Mr.  Chgurman,  I  will  stop  here  £uid  thank  you  for  your  attention. 

Chairman  Gibbons.  Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  ROBERT  L.  McNEILL,  EXECUTIVE  VICE  CHAIRMAN, 
EMERGENCY  COMMITTEE  FOR  AMERICAN  TRADE,  BEFORE  THE 

SUBCOMMITTEE  ON  TRADE  OF  THE  WAYS  AND  MEANS  COMMITTEE 

HEARING  ON  THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE 

NEGOTIATIONS 

NOVEMBER  4,  1993 

Mr.  Chairman,  thank  you  for  this  opportunity  to  express  the  continuing 
support  of  the  members  of  the  Emergency  Committee  for  American  Trade  (ECAT) 
for  a  successful  conclusion  of  the  Uruguay  Round. 

For  the  community  of  U.S.  multinational  corporations  represented  by  ECAT, 
there  is  much  to  be  gained  from  a  successful  Uruguay  Round.  Our  members  look 
forward  to  sound  agreements  in  the  areas  of  market  access,  intellectual  property, 
services  and  investment,  as  well  as  to  continuity  of  the  international  economic 
system  represented  by  the  GATT.  The  damage  to  that  system  that  would  be  caused 
by  a  failure  of  the  Uruguay  Round  would  work  against  the  economic  interests  of  the 
United  States  and  of  the  members  of  ECAT  whose  prosperity  in  large  part  depends 
on  open  access  to  foreign  markets. 

The  sixty  members  of  ECAT  have  annual  worldwide  sales  of  over  $1  trillion. 
They  have  about  five  million  employees,  and  they  account  for  a  substantial  portion 
of  total  U.S.  exports.  Success  of  the  Uruguay  Round  is  thus  of  vital  interest. 

Based  on  what  we  know  about  the  negotiations  in  Geneva,  we  have  a  number 
of  concerns.  Depending  on  how  they  are  resolved  will  determine  our  ECAT  position 
on  a  Uruguay  Round  settlement.  Since  most  of  these  concerns  are  shared  with  other 
witnesses  who  will  subsequently  be  commenting  on  them  in  some  detail,  I  shall 
simply  summarize  our  concerns  for  the  information  of  the  Subcommittee. 

Market  Access 

A  critically  important  part  of  the  market  access  negotiations  is  the  so-called 
zero  for  zero  effort  We  applaud  this  effort  and  urge  our  negotiators  to  attain  as 
broad  a  product  and  country  coverage  as  is  possible. 

We  were  pleased  with  the  G7  agreement  to  include  pharmaceuticals, 
construction  equipment,  medical  equipment,  furniture,  farm  equipment,  and  spirits 
under  the  zero  for  zero  elTort,  and  also  to  consider  the  same  treatment  for  steel 
under  the  Multilateral  Steel  Agreement  negotiations.  Hopefully,  other  Uruguay 
Round  participants  will  sign  on  to  the  zero  for  zero  effort. 
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We  are  disappointed,  however,  that  the  G7  countries  are  unable  to  agree  to 
include  paper  and  wood  products,  electronics,  non-ferrous  metals,  and  scientific 
equipment  under  the  tarifT  elimination  initiative. 

We  have  ECAT  members  who  are  producers  in  all  of  these  areas.  Our  paper 
and  wood  members,  for  example,  are  part  of  an  industry  that  exported  about  S16 
billion  of  products  in  1992,  but  who  are  disadvantaged  in  export  markets  by  tariffs 
in  the  EC  and  Japan  that  are  substantially  higher  than  those  in  the  United  States. 
The  mutual  elimination  of  tariffs  on  paper  and  wood  products  would  substantially 
increase  U.S.  exports  and  jobs.  Leaving  current  tariff  disparities  in  place,  however, 
will  continue  to  seriously  disadvantage  the  U.S.  wood  and  paper  industry.  To 
illustrate,  EFTA  and  other  EC  wood  and  paper  competitors  of  U.S.  companies  can 
sell  duty-free  throughout  Europe  whereas  U.S.  paper  and  wood  products  bear  EC 
tariffs  from  6  to  9  percent. 

Similar  situations  pertain  with  electronics,  non-ferrous  metals,  and  scientific 
equipment  products.  U.S.  manufacturers  of  these  products  would  see  their  export 
competitiveness  substantially  advanced  through  their  inclusion  in  any  zero  for  zero 
agreement.  We  urge  U.S.  negotiators  to  bear  these  industries  in  mind  as  they 
fashion  their  final  package. 

Other  than  the  zero  for  zero  initiative,  ECAT  members  have  vital  interests 
in  all  other  market  access  negotiations.  Our  members  from  the  telecommunications 
industry,  for  example,  have  strong  interests  in  the  liberalization  of  barriers  to 
market  access  for  both  their  products  and  their  services. 

Intellectual  Property 

The  intellectual  property  negotiations  are  key  to  many  members  of  ECAT. 
They  are  strongly  supportive  of  a  number  of  significant  advances  that  have  been 
achieved  in  developing  rules  and  procedures  for  the  protection  of  intellectual 
property  rights.  Included  are  desirable  standards  of  protection  and  of  enforcement 
of  intellectual  property  rights  together  with  a  multilateral  dispute  settlement 
procedure. 

Along  with  these  and  other  benefits,  however,  there  are  several  glaring 
deficiencies  that  are  of  concern  to  a  number  of  ECAT  companies  whose  intellectual 
property  rights  are  at  issue.  It  is  worth  noting  here  that  U.S.  intellectual  property 
industries  returned  a  $35  billion  export  surplus  to  the  United  States  in  1992.  It  is 
troubling  that  fundamental  questions  in  both  the  intellectual  property  and  services 
texts  remain  for  these  industries. 

Principal  among  the  significant  problems  for  U.S.  firms  in  the  intellectual 
property  area  are  those  transition  provisions  granting  developing  and  centrally 
planned  countries  a  period  of  five  years  before  they  are  required  to  provide 
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protection  for  intellectual  property  rights  That  is  simply  too  long  a  period  to 
tolerate  the  continuing  economic  piracy  of  U.S.  intellectual  property.  Either  the 
one-year  transition  period  applicable  to  other  countries,  or  perhaps  a  period  of  two 
years,  would  appear  to  provide  adequate  time  for  the  developing  countries  to  put  in 
place  protective  mechanisms  for  the  protection  of  intellectual  property  rights. 

A  particularly  objectionable  transition  provision  is  the  one  whereby 
developing  countries  shall  have  a  transition  period  often  years  during  which  they 
do  not  have  to  provide  patent  protection  for  pharmaceutical  and  certain 
agricultural  chemical  products.  That  provision  together  with  inadequate  protection 
of  pharmaceutical  products  that  are  in  the  pipeline  call  for  the  attention  of  U.S. 
negotiators. 

In  ECAT's  opinion  there  are  further  shortcomings  in  the  intellectual 
property  text  in  the  areas  of  national  treatment  and  contractual  rights.  The 
exception  to  national  treatment  in  the  Dunkel  text  concerning  copyrights  will  be 
most  costly  to  U.S.  copyright  owners,  particularly  to  U.S.  record  and  film 
companies,  as  also  will  be  deficiencies  in  the  protection  of  contractual  rights  for 
these  same  firms. 

Services 

As  in  the  case  of  intellectual  property,  the  Uruguay  Round  promises 
significant  and  desirable  rules  for  international  trade  in  services  that  are  welcomed 
by  the  U.S.  business  community.  Trade  in  services  is  burgeoning  and  is  of 
fundamental  importance  to  the  U.S.  balance  of  payments. 

However,  as  in  the  case  of  intellectual  property,  there  are  several  troublesome 
issues  in  the  services  negotiations  for  members  of  ECAT.  Two  of  them  are  in  the 
financial  and  audiovisual  areas. 

One  of  our  members,  John  S.  Reed,  Chairman  and  Chief  Executive  Officer  of 
Citicorp/Citibank,  in  recent  testimony  before  the  Senate  Banking  Committee  on 
behalf  of  the  Coalition  for  Service  Industries,  noted  that  with  just  a  few  weeks  left 
before  the  December  15  deadline  "there  is  little  if  any  market  liberalization  to  be 
seen  in  the  likely  results"  in  the  financial  services  negotiations.  This  is  primarily 
because  of  the  lack  of  success  in  achieving  national  treatment  and  liberalized  market 
access  in  this  vital  area  of  the  services  negotiations. 

We  certainly  hope  that  the  Administration  is  right  in  believing  that  it  is 
possible  to  obtain  significant  commitments  in  all  services  areas,  including  banking 
and  securities,  by  the  December  IS  deadline.  If  not,  there  is  no  other  multilateral 
vehicle  in  sight  for  accomplishing  these  objectives. 
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A  current  audiovisual  exemption  in  the  services  area  must  also  be  confronted 
by  our  negotiators.  The  exemption  will  permit  film  and  broadcast  quotas,  video 
levies  and  subsidies  for  the  foreign  competitors  of  U.S.  audiovisual  companies.  The 
exemption  will  constitute  a  ready-made  excuse  for  not  dealing  with  U.S.  audiovisual 
industries  in  a  fair  manner.  President  Clinton  has  expressed  his  support  for 
including  audiovisual  services  in  any  GATT  accord.  We  commend  him  for  this  and 
hope  that  his  negotiators  will  be  able  to  eliminate  the  audiovisual  exemption. 

Antidumping 

ECAT  has  long  been  concerned  with  the  issue  of  antidumping.  Our 
members  are  both  petitioners  for  antidumping  relief  in  the  United  States  and 
abroad  as  well  as  exporters  of  products  that  are  subject  to  foreign  antidumping 
actions.  We  thus  see  the  issue  from  both  perspectives. 

The  antidumping  provisions  of  the  Dunkel  text  contain  both  provisions  that 
we  support  and  oppose.  On  balance,  however,  we  feel  that  the  objectionable 
provisions  are  not  sufficient  for  ECAT  to  recommend  an  opening-up  of  the 
antidumping  provisions  of  the  Dunkel  text. 

As  exporters,  what  concerns  us  is  the  increasing  use  of  antidumping  laws  and 
regulations  abroad.    Until  quite  recently,  for  example,  antidumping  practice  was 
limited  to  but  a  very  few  countries,  including  the  United  States,  Canada,  Australia, 
and  the  EC.  Now,  more  and  more  countries  have  and  are  putting  in  place 
antidumping  rules  and  regulations,  and  are  using  them  as  general  safeguards 
against  competitive  imports  in  the  guise  of  a  device  to  penalize  unfairly  priced 
imports. 

It  is  important,  therefore,  that  GATT  antidumping  rules  be  clearly  directed 
at  unfair  pricing  practices  and  not  at  permitting  the  use  of  antidumping  provisions 
as  a  general  protective  device.  The  Senate  Finance  Committee  recognizes  the  need 
for  the  United  States  in  the  Uruguay  Round  to  take  action  to  ensure,  among  other 
things,  that  the  United  States  "should  work  toward  greater  transparency  in  the 
antidumping  and  countervailing  duty  actions  taken  by  our  trading  partners,  as  well 
as  a  clarification  of  substantive  rules  and  stronger  procedural  standards  to  prevent 
the  misuse  of  these  rules  against  U.S.  exporters." 

Textiles 

How  to  treat  international  trade  in  textiles  is  nearly  as  vexing  a  question  as 
how  to  treat  international  trade  in  agricultural  products. 

The  textile  provisions  in  the  prospective  GATT  agreement  are  very      ^~" 
important  to  several  ECAT  member  companies,  particularly  to  those  in  the  apparel 
and  retailing  industries. 
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The  textile  exporting  countries,  who  in  the  main  are  developing  or  newly 
industrializing  countries,  are  conditioning  their  willingness  to  make  concessions  in 
such  areas  as  market  access,  intellectual  property  and  services  on  the  liberalization 
of  the  current  textile  import  quota  system  as  well  as  on  improved  market  access  for 
their  agricultural  exports. 

The  market  access  negotiations  between  the  United  States  and  the  European 
Communities  are  also  closely  intertwined  with  the  textile  negotiations.  The  EC  is 
calling  for  significant  cuts  in  high  U.S.  tariffs  on  textile  products  as  a  consideration 
for  EC  tariff  reductions  on  imports  of  wood  and  paper  products,  electronic 
products,  non-ferrous  metals  and  certain  scientific  equipment. 

The  textile  negotiations  are  thus  one  of  the  key  areas  to  be  resolved  in  the 
time  remaining  for  concluding  the  Uruguay  Round.  In  making  their  decisions,  we 
hope  that  U.S.  negotiators  will  bear  in  mind  the  interrelationships  of  all  of  the  areas 
of  negotiation,  including  those  on  textiles. 

MA****** 

We  in  ECAT  certainly  hope  that  we  will  be  in  a  position  to  support  a 
Uruguay  Round  settlement.  It  if  is  perceived  as  in  the  best  interests  of  our  member 
companies,  we  will  be  in  the  forefront  of  public  support. 
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Chairman  Gibbons.  Mr.  Samuel. 

STATEMENT  OF  HOWARD  D.  SAMUEL,  EXECUTIVE  DIRECTOR, 
LABOR/INDUSTRY  COALITION  FOR  INTERNATIONAL  TRADE, 
ACCOMPANIED  BY  ALBERT  W.  MOORE,  PRESIDENT,  ASSO- 
CIATION FOR  MANUFACTURING  TECHNOLOGY 

Mr.  Samuel.  Thank  you,  Mr.  Chairman. 

I  am  here  in  my  capacity  as  executive  director  of  the  Labor/In- 
dustry Coalition  for  International  Trade,  LICIT,  which  I  formally 
served  before  my  retirement  as  president  of  the  Industrial  Union 
Department  as  cochairman.  Since  LICIT  is  a  coalition,  with  the 
chairman's  permission,  our  presentation  will  be  made  by  one  from 
each  side. 

I  am  accompanied  by  Albert  W.  Moore,  the  president  of  the  Asso- 
ciation for  Manufacturing  Technology. 

Our  objective  is  to  represent  the  common  interest  of  American 
firms  and  American  workers  in  balanced  and  equitable  inter- 
national trade.  We  initiated  our  study  of  the  Uruguay  round  short- 
ly after  its  inception  and  during  the  past  several  years  have  devel- 
oped a  set  of  criteria  and  prepared  three  reports,  the  most  recent 
in  July  of  this  year. 

The  companies  that  have  signed  this  report  include  Bethlehem 
Steel,  Motorola,  B.F.  Groodrich,  Chrysler,  Corning,  Intel,  and  the 
Association  for  Manufacturing  Technology,  which  represents  the 
machine  tool  industry. 

The  unions  which  have  signed  on  include  the  Amalgamated 
Clothing  and  Textile  Workers,  the  International  Association  of  Ma- 
chinists, the  International  Ladies  Garment  Workers  Union,  the 
International  Brotherhood  of  Electrical  Workers,  the  International 
Union  of  Electronic  Workers,  the  United  Rubber  Workers  and  the 
United  Steelworkers  of  America. 

To  sum  up  our  proposition,  which  Mr.  Moore  will  present  in 
greater  detail,  while  LICIT  fully  supports  a  successful  Uruguay 
round  and  applauds  the  progress  that  may  have  been  achieved  on 
agricultural  issues,  it  believes  that  the  so-called  Dunkel  text  which 
appear  to  represent  the  basis  for  current  negotiations  would  under- 
mine the  U.S.  ability  to  preserve  its  industrial  base  against  foreign 
predatory  practices  and  unfair  market  distortions. 

During  the  1992  campaign,  Candidate  Clinton  said  that  the 
United  States  can  no  longer  afford  to  turn  the  other  cheek  when 
our  competitors  close  their  markets  to  our  goods,  dump  and  sub- 
sidize their  products,  violate  trade  agreements  and  target  our  in- 
dustries. Later  as  President,  Mr.  Clinton  stated  that  we  must  en- 
force our  trade  laws  and  our  agreements  with  all  the  tools  and  en- 
ergy at  our  disposal. 

In  spite  of  this  strong  position  of  the  administration  and  Con- 
gress, many  in  American  labor  and  industry  fear  that  U.S.  nego- 
tiators would  be  forced  to  make  concessions  on  trade  laws  to  pay 
for  the  conclusion  of  the  Uruguay  round. 

For  U.S.  manufacturing  as  well  as  for  the  economy  as  a  whole, 
such  concessions  would  be  too  high  a  price  to  pay.  Market  access 
and  effective  disciplines  on  unfair  trade  must  continue  as  the  twin 
pillars  of  the  GATT. 
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The  mginufacturing  sector  is  a  critical  component  of  the  U.S. 
economy,  accounting  for  nearly  19  percent  of  U.S.  national  income 
in  1991.  A  strong  manufacturing  sector  is  essential  to  providing 
high-wage  jobs  to  American  workers. 

President  Clinton  in  his  campaign  publication,  Manufacturing  for 
the  21st  Century:  Turning  Ideas  into  Jobs  stated,  "America  can't 
prosper  without  a  strong  manufacturing  base.  Manufacturing  is  the 
foundation  for  creating  wealth." 

Unfortunately  the  Dunkel  draft  would  seriously  weaken  the  abil- 
ity of  U.S.  industries,  firms  and  workers  to  defend  themselves 
against  unfair  trade  practices  without  offering  significant  benefits 
to  the  United  States  sufficient  to  outweigh  the  major  defects  of  the 
text. 

I  am  referring  specifically  to  what  the  Dunkel  text  does  in  con- 
nection with  dumping,  subsidies  and  countervailing  duties,  with  in- 
tellectual property  and  dispute  resolution  and  I  am  referring  to 
what  it  does  not  do  in  connection  with  forei^  industrial  targeting, 
foreign  industrial  practices  and  anticompetitive  practices  abroad. 

Without  substantial  renegotiation  of  the  Dunkel  text,  we  believe 
the  Uruguay  round  would  be  a  bad  deal  for  U.S.  manufacturers 
and  thus  for  the  United  States. 

[The  prepared  statement  follows:] 
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Testimony  of  Howard  D.  Samuel 

Executive  Director 

Labor/Industry  Coalition  for  International  Trade 


before  the 

Subcommittee  on  Trade 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

November  4, 1993 


Mr.  Chairman,  members  of  the  Subcommittee,  good  morning. 

My  name  is  Howard  D.  Samuel,  and  I  am  here  in  mj*  capacity  as  executive  director  of 
the  Labor /Industry  Coalition  for  International  Trade,  known  as  LICIT.  Founded  in  1980, 
LICIT  is,  a  coalition  of  major  U.S.  companies  and  industry  associations,  such  as  Coming 
Inc,  Motorola,  Bethlehem  Steel,  Manville,  BF  Goodrich  and  the  Association  for 
Mcmufacturing  Technology  and  of  the  Industrial  Union  Department  of  the  AFL-CIO  and 
most  of  the  industrial  unions  affiliated  with  it.  In  connection  with  the  Uruguay  Round, 
two  companies  not  directly  affiliated  with  LICIT,  Chrysler  and  Intel,  have  endorsed  our 
position. 

LICTT's  objective  is  to  represent  the  common  interests  of  American  firms  and  American 
workers  in  increased,  balanced  and  equitable  international  trade.  Over  the  years  we  have 
directed  our  efforts  toward  the  negotiation  of  international  agreements  to  regulate 
practices  not  effectively  covered  by  the  GATT;  the  effective  enforcement  of  U.S.  trade 
laws  and  existing  international  agreements;  and  the  improvement  of  U.S.  trade  laws  and 
policies  where  they  have  proven  inadequate  to  deal  with  unfair  trade  practices. 

We  initiated  our  study  of  the  Uruguay  Round  shortly  after  its  inception,  and  during  the 
past  several  yeeirs  have  developed  a  set  of  criteria  and  prepared  three  reports— the  most 
recent  in  July  of  this  year. 

To  sum  up  our  jxjsition— which  will  be  defined  in  greater  detail  by  my  colleagues  on  the 
panel— while  LICIT  fully  supports  a  successful  Uruguay  Roimd  and  applauds  the 
progress  that  may  have  been  achieved  on  agricultural  issues,  it  believes  that  the  so-called 
Dvmkel  texts,  which  appear  to  represent  the  basis  for  current  negotiations,  would 
undermine  the  U.S.  ability  to  preserve  its  industrial  base  against  foreign  predatory 
practices  and  unfair  market  distortions. 
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During  the  1992  campaign,  candidate  Clinton  said  that,  "The  United  States  can  no  longer 
afford  to  turn  the  other  cheek  when  our  competitors  dose  their  markets  to  our  goods, 
dump  and  subsidize  their  products,  violate  trade  agreements,  and  target  our  industries." 

Later,  as  President.  Mr.  Clinton  stated  that  "We  must  enforce  our  trade  laws  and  our 
agreements  with  all  the  tools  and  energy  at  our  disposcil." 

In  spite  of  the  strong  position  the  Administration  and  Congress  have  taken  on  this  issue, 
many  in  American  labor  and  industry  fear  that  U.S.  negotiators  would  be  forced  to  make 
concessions  on  trade  laws  to  "pay  for"  the  conclusion  of  the  Uruguay  Round.  For  U.S. 
manufacttiring— as  well  as  for  the  economy  as  a  whole— such  concessions  would  be  too 
high  a  price  to  pay.  Market  access  and  effective  disciplines  on  unfair  trade  must  continue 
as  the  twrin  pillars  of  the  GATT. 

The  manufacturing  sector  is  a  criticcd  component  of  the  U.S.  economy,  accounting  for 
nearly  19  p>ercent  of  U.S.  national  income  in  1991.  A  strong  manufactvuing  sector  is 
essential  to  providing  high  wage  jobs  to  American  workers.  President  Clinton,  in  his 
campaign  publication  'Tvlanufacturing  for  the  21st  Century:  Turning  Ideas  Into  Jobs," 
stated  "America  can't  prosper  without  a  strong  manufacturing  base.  Manufacturing  is 
the  foundation  for  creating  wealth." 

Unfortunately,  the  Dimkel  draft  would  seriously  weaken  the  ability  of  U.S.  industries, 
firms  and  workers  to  defend  themselves  against  unfair  foreign  trade  practices,  without 
offering  significant  benefits  to  the  United  States  sufficient  to  outweigh  the  major  defects 
of  the  texts.  Without  substantial  renegotiation  of  the  Dunkel  texts,  the  Uruguay  Round 
would  be  a  bad  deal  for  U.S.  manufacturers-and  thus  for  the  United  States. 
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Chairman  Gibbons.  Mr.  Moore. 

STATEMENT  OF  ALBERT  W.  MOORE 

Mr.  Moore.  Thank  you,  Mr.  Chairman. 

I  am  a  Httle  concerned  this  morning  in  hearing  some  of  the  re- 
marks that  I  have  heard  from  colleagues  on  the  right  and  some  of 
the  comments  at  the  beginning  because  I  wonder  what  we  are  real- 
ly going  to  accomplish  then  in  the  next  42  days  in  this  country  with 
the  negotiations  that  are  going  on  in  Geneva. 

I  represent  the  machine  tool  industry  in  the  United  States  and 
related  equipment  manufacturers  and  we  are  interested  in  creating 
manufacturing  jobs  in  the  United  States,  not  creating  fewer  of 
them.  It  is  clear  to  us  that  if  the  Dunkel  draft  is  not  significantly 
changed,  then  we  are  going  to  be  at  a  disadvantage  in  this  country 
from  a  manufacturing  standpoint.  So  LICIT  believes  the  text  must 
be  either  considerably  improved  in  the  next  42  days  or  rejected. 

Mr.  Chairman,  the  bottom  line  is  no  deal  is  better  than  a  bad 
deal.  None  of  the  objectives  this  country  started  out  with  at  the  be- 

f inning  of  these  negotiations  has  actually  been  achieved.  Anti- 
umping  was  supposed  to  be  strengthened;  it  is  wecikened.  Section 
301  is  seriously  impacted,  subsidies  which  are  unfair  by  definition, 
in  fact  now  some  are  exempted  all  together. 

Intellectual  property  rights,  not  allowing  compulsory  licensing  in 
laws  are  also  problem  areas.  I  think  in  toto,  as  Mr.  Samuel  nas 
said,  we  need  serious  rework. 

As  Mr.  McNeill  said  on  my  right,  I  think  they  envision  the  need, 
too.  Can  we  get  all  this  done  in  42  days?  During  the  past  7  years, 
the  machine  tool  industry  has  improved  its  productivity,  its  effi- 
ciency. It  has  invested  in  new  plant  and  equipment,  in  R&D  and 
engineering  and  developing  new  products  and  technologies  in  this 
countiT  and  we  have  done  it  all  without  raising  prices  beyond  the 
rate  of  inflation. 

During  this  period,  we  have  gained  market  share  in  many  coun- 
tries around  the  world  and  we  have  regained  domestic  market 
share  too  from  foreign  competitors.  In  other  words,  we  were  effec- 
tive and  used  wisely  the  machine  tool  Voluntary  Restraint  Agree- 
ments, the  VRAs,  which  the  chairman  and  manv  members  of  this 
committee  so  strongly  supported  us  on  in  the  mid-1980s  £ind  during 
the  extension  of  controversy  2  years  ago. 

Without  taking  these  steps,  I  might  say  we  probably  as  an  indus- 
try wouldn't  be  where  we  are  today,  ready  and  willing  to  serve  the 
American  manufacturing  base.  As  an  industry,  we  are  not  seeking 
an  extension  of  the  VRAs  when  they  expire  December  31  of  this 
year.  Because  of  the  time  the  VRAs  gave  us,  our  industry  is  ready 
to  take  on  the  world  in  fairly  traded  properties.  However,  without 
changes  in  the  Dunkel  text,  our  ability  to  combat  unfair  trade  will 
be  severely  diminished  and  our  industry  hurt  once  more  should 
such  practices  continue  to  occur,  and  they  will,  unless  considerable 
improvement  is  made  in  the  Dunkel  text. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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Mr.  Chairman,  members  of  the  Subcommittee,  good  morning. 

My  name  is  Albert  Moore  and  I  am  the  President  of  the  Association  for 
Memufacturing  Technology,  an  association  representing  over  300  machine  tool 
building  firms  with  locations  throughout  the  United  States.  The  majority  of  my 
organization's  members  are  small  businesses.  They  build  and  provide  to  a  wide 
range  of  industries  the  tools  of  manufacturing  technology  including  cutting, 
grinding,  forming  and  assembly  machines,  as  well  as  inspection  and  measuring 
machines,  and  automated  manufacturing  systems.  The  AMT  is  also  a  member  of 
Labor  Industry  Coalition  for  International  Trade,  which  I  am  representing  today. 

Mr.  Chairman,  the  United  States  maintains  the  most  open  market  in  the  world. 
At  the  same  time,  our  foreign  competitors  often  benefit  from  government 
subsidies  or  engage  in  other  unfair  trade  practices.  These  distortions  persist  and 
will  not  be  effectively  disciplined  by  the  Dunkel  texts. 

The  emphasis  of  the  Dunlcel  texts  is  on  limiting  of  the  ability  of  the  United  States 
to  act  against  unfair  trading  practices  rather  than  on  regulating  the  practices 
themselves.  The  current  set  of  texts  established  no  significant  new  disciplines  on 
subsidies  —  a  major  deficiency.  It  completely  ignores  industrial  targeting.  It 
establishes  no  disciplines  on  anticompetitive  practices,  a  principal  form  of  trade 
protection  used  by  some  of  our  main  competitors.  Finally,  it  contains  no 
provisions  that  would  help  eliminate  Japan's  numerous  and  complex  barriers  to 
import  of  manufactured  products. 

The  AMT,  like  many  other  industries,  would  like  to  see  its  member  companies 
sell  more  in  Japan,  yet  the  United  States  has  regularly  run  a  trade  deficit  with 
Japan  in  machine  tools  of  about  $1  billion  a  year  for  the  since  1985.  The  fact  is 
that  many  Japanese  companies,  regardless  of  their  location,  systematically 
restrict  their  machine  tool  purchases  to  Japanese  products.  The  Dunkel  draft 
does  little  to  help  the  AMT,  or  other  LICIT  members,  in  this  effort. 

At  the  same  time,  the  Dimkel  texts'  provisions  concerning  antidumping, 
subsidies,  dispute  resolution,  the  Multilateral  Trade  Organization,  and 
intellectual  property  are  likely  to  seriously  weaken  the  ability  of  the  U.S. 
manufacturers  to  address  unfair  foreign  trade  practices.  Taken  as  a  whole,  the 
Dunkel  texts  would  make  it  much  more  difficult  for  U.S.  industries,  which 
petition  for  relief  against  unfair  trading  practices,  to  achieve  standing,  to  show 
dumping  has  caused  injury,  to  fully  offset  subsides  or  dumping,  to  maintain 
trade  relief  once  won,  or  to  achieve  consistent  and  objective  review  of  the 
application  of  nation  trade  laws. 

The  texts  also  would  sharply  limit  U.S.  sovereignty,  our  ability  to  safeguard  U.S. 
manufacturing  interests,  and  our  ability  to  pry  open  dosed  markets  abroad. 
Applications  of  U.S.  trade  law  would  be  subject  to  review  by  GATT  panels,  with 
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no  dear  standards  of  review  and  no  principle  of  deference  to  national 
investigating  authorities.  Use  of  Section  301  to  open  foreign  markets  and 
address  unfair  trading  practices  would  likely  be  drastically  undercut  if  not 
eliminated.  A  supra-national  Multilateral  Trade  Organization  would  be  created, 
with  each  nation  having  one  vote  regardless  of  size,  and  potentially  invested 
with  the  broad  authority'  to  interpret  the  new  international  obligations  created. 
Panels  consisting  largely  of  nations  engaging  in  unfair  trade  would,  under  such 
an  MTO,  decide  whether  the  United  States  is  permitted  to  act  against  trade 
distorting  practices. 

Mr.  Chairman,  the  Dunkel  texts,  as  they  stand  today,  far  from  improving, 
actually  interfere  with  effective  disciplines  and  remedies  on  unfair  trading 
prachces.  While  there  are  potential  benefits  from  the  Uruguay  Round  for  U.S. 
manufacturing,  none  would  be  sufficient  to  offset  the  effects  of  a  reduction  in  the 
efficacy  of  out  antidumping,  countervailing  duty,  and  market  access  trade 
remedies.  The  Dunkel  texts  which  are  currently  on  the  table  in  Geneva  are 
fundamentally  biased  against  the  United  States.  As  the  world's  largest,  most 
open  market,  we  are  uniquely  dependent  upnan  the  use  of  ad  hoc,  specific 
remedies  rather  than  on  subsidization  or  toleration  of  anticompetitive  practices 
to  regulate  trade.  LICFT  believes  the  texts  must  either  be  considerably  improved 
in  the  next  42  days  or  rejected. 

Mr.  Chairman,  the  bottom  line  is  that  no  deal  is  better  than  a  bad  deal. 

As  we  approach  the  21st  century,  the  economic  health  of  the  United  States  and 
competitiveness  of  traditional  American  industries  depend  on  our  ability  to 
aggressively  promote  and  sell  our  products.  Over  the  past  decade  United  States 
manufacturing  has  made  great  strides  in  facing  up  to  foreign  competition.  The 
machine  tool  industry  is  one  example.  During  the  past  seven  years,  we  have 
improved  our  productivity  and  efficiency,  invested  heavily  in  new  plant  and 
equipment,  in  R&D  and  engineering,  and  in  developing  new  products  and 
technologies.  Our  prices  increased  only  slightly  more  than  inflation.  During 
this  period,  the  industry  has  gained  domestic  market  share  in  many  countries 
overseas  and  gained  back  market  share  lost  to  foreign  competitors.  In  other 
words,  we  made  effective  and  vdse  use  of  the  machine  tool  voluntary  restraint 
agreements  or  VRAs,  which  the  Chairman  and  many  members  of  this 
Committee  strongly  supported  in  the  mid  1980s  and  during  the  extension 
controversy  two  years  ago.  Without  taking  these  steps,  we  would  likely  not  be 
in  the  position  we  are  in  today. 

As  an  industry,  we  are  not  seeking  an  extension  of  the  VRAs  when  they  expire 
December  31, 1993.  Because  of  the  time  the  VRAs  gave  us,  our  industry  is  ready 
to  take  on  the  world  in  fairly  traded  products.  However,  without  changes  in  the 
Dunkel  texts,  our  ability  to  combat  unfair  trade  will  be  severely  diminished  and 
our  industry  will  be  hurt  should  such  practices  occur. 

Mr.  Chairman,  members  of  the  Subcommittee,  thank  you  again  for  this 
opportunity  and  I  look  forward  to  your  questions. 
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Chairman  Gibbons.  All  right.  I  realize  we  are  all  very  concerned 
about  the  changes  that  are  going  to  be  made  in  dumping  or 
thought  to  be  made  in  dumping.  I  don't  know  why  we  need  such 
a  stronger  legislation  on  dumping  than  we  have  in  our  own  domes- 
tic market  on  dumping. 

According  to  the  news  media,  we  have  dumping  every  day  in  our 
domestic  economy.  Chrysler  has  been  dumping  its  new  cars  vis-a- 
vis Greneral  Motors  and  everybody  else.  It  is  trying  to  get  market 
access. 

People  have  obsolete  materials  in  their  warehouse.  They  want  to 
get  rid  of  them  so  they  throw  them  on  the  market.  What  is  so 
wrong  with  that  in  the  international  context? 

Mr.  Samuel.  I  don't  think,  Mr.  Chairman,  that  our  goal  is  to 
strengthen  the  U.S.  trade  laws.  Our  goal  is  to  preserve  them  and 
the  Dunkel  text  would  not  in  several  areas,  including  the  sunset 
clause,  including  the  reduction  of  standing  for  those  who  could 
charge  them  and  for  a  number  of  other  reasons. 

We  would  be  delighted  if  the  Dunkel  text  in  dumping  would  be 
disposed  of. 

Chairman  Gibbons.  Disposed  of  how? 

Mr.  Samuel.  By  not  being  included  in  the  final  round  and  allow 
us  to  continue  as  we  are  now. 

Chairman  Gibbons.  So  you  are  arguing  for  a  status  quo  of  the 
American  dumping  law? 

Mr.  Samuel.  That  is  correct. 

Chairman  Gibbons.  We  got  away  for  years  being  about  the  only 
country  that  had  dumping  Taws  and  now  everybody  else  is  emulat- 
ing ours. 

Does  that  give  you  any  concern? 

Mr.  Samuel.  No. 

Chairman  Gibbons.  Do  you  represent  any  industries  that  have 
much  export  trade? 

Mr.  Samuel.  When  I  served  in  the  Industrial  Union  Department, 
I  represented  all  of  manufacturing. 

Chairman  Gibbons.  I  am  talking  about  now. 

Mr.  Samuel.  LICIT  now  represents  almost  all  the  industrial 
unions,  including  paperworkers,  which  are  very  strong,  and  chemi- 
cals and  others;  plus  among  the  companies  that  endorse  us,  the 
semiconductor  industry,  which  is  a  very  large  exporter. 

Chfiirman  Gibbons.  Mr.  Coyne,  do  you  have  questions? 

Mr.  Coyne.  Thank  you,  Mr.  Chairman. 

I  would  be  interested  in  knowing  from  Mr.  Moore  and  Mr.  Sam- 
uel— what  sectors  of  the  U.S.  economy  would  benefit  from  a  suc- 
cessful completion  of  the  Uruguay  round? 

Mr.  Samuel.  I  think  I  prefer  to  ask  the  folks  at  the  other  end 
of  the  table.  We  represent  those  large  parts  of  the  American  manu- 
facturing sector  which  would  be  damaged. 

Mr.  McNeill.  I  represent  companies,  as  I  indicated,  that  are 
very  substantial  producers  in  the  United  States.  They  cover  the 
whole  broad  range  of  manufacturing  in  the  United  States  as  well 
as  publishing,  insurance  banking  and  other  services  sectors  of  the 
U.S.  economy. 

For  the  companies  that  I  represent,  they  earn  I  would  guess  an 
average  of  as  much  as  one-third  to  one-half  of  their  total  revenues 
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from  their  international  business  operations.  Were  they  to  lose  that 
portion  of  their  business,  the  direct  effect  and  the  ripple  effect 
within  their  own  companies  and  throughout  the  economy,  through- 
out all  the  tens  of  thousands  of  companies  that  supply  them,  would 
be  very  disastrous. 

Speaking  for  my  membership,  which  I  think  is  generally  rep- 
resentative of  the  U.S.  manufacturing  economy,  the  Uruguay  round 
is  of  fundamental  importance. 

Improved  market  access  is  needed  if  we  are  to  remain  competi- 
tive. GATT  rules  for  the  protection  of  U.S.  intellectual  property 
would  be  worth  billions  of  dollars  to  the  U.S.  economy.  U.S.  service 
industries  are  very  substantially  abroad  now.  The  Uruguay  round 
potentially  could  assist  them  to  do  much  more  service  business 
overseas. 

The  Uruguay  round  is  thus  of  critical  importance  to  all  of  us. 

Mr.  Coyne.  Thank  you. 

Mr.  McNeill.  Could  I  add  one  thing  before  I  conclude? 

ECAT  recently  published  a  study  called  Mainstay  II.  What  that 
study  showed — and  this  is  I  think  in  direct  answer  to  your  ques- 
tion— it  showed  that  somewhere  in  the  neighborhood  of  85  percent 
of  the  growth  in  the  U.S.  economy  over  the  past  3  to  4  years  has 
been  via  U.S.  exports. 

In  1990,  U.S.  multinational  companies  contributed  $130  billion 
net  surplus  to  the  U.S.  balance  of  payments.  They  did  this  through 
net  exports  of  $80  billion  and  through  repatriated  profits  from  for- 
eign earnings  of  $50  billion. 

Without  tnat  $130  billion,  the  U.S.  economy  would  have  been  an 
awful  lot  poorer.  Without  the  net  surpluses  that  U.S.  multinational 
companies  earn,  our  balance  of  payments  could  well  be  absolutely 
disastrous. 

The  U.S.  balance  of  payments  is  intolerable  now,  but  it  could  be 
an  economic  debacle  of  major  order  were  U.S.  companies  unable  to 
do  business  abroad.  The  Uruguay  round  is  critical  to  us. 

Mr.  Samuel.  Could  I  add  a  sentence  in  connection  with  that?  I 
share  Mr.  McNeill's  concern  about  the  ability  of  the  American  com- 
panies to  export.  That  means  jobs  for  American  workers.  It  cer- 
tainly is  of  interest. 

Our  concern  with  the  Uruguay  round  is  that  it  would  damage  the 
ability  of  these  companies  that  export  pharmaceuticals,  semi- 
conductors, chemicals  and  so  forth  to  be  able  to  carry  out  their  ex- 
port activities  because  of  their  inability  to  preserve  themselves 
against  the  predatory  practices,  dumping,  et  cetera,  of  other  coun- 
tries. 

Chairman  GffiBONS.  The  order  of  arrival  here  today  was  Mr. 
Coyne,  Mrs.  Johnson,  Mr.  Crane,  Mr.  Thomas,  Mr.  Neal,  Mr. 
Hoagland,  Mr.  Payne,  and  Mr.  Levin. 

We  will  go  in  that  order. 

Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 

Clearly  market  access  is  critical  to  our  continuing  to  expand  ex- 
ports since  our  own  domestic  market  isn't  growing  at  a  rate  that 
would  allow  us  to  increase  production  and  assure  a  rising  standard 
of  living  in  the  future.  I  agree  with  what  a  number  of  panelists 
have  said  in  terms  of  the  problems  with  intellectual  property  rights 
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sections  since  we  lose  so  much  opportunity  to  export  without  good 
intellectual  property  rights  laws  throughout  the  world  and  that  is 
important  to  me. 

But  the  heart  of  your  case,  Mr.  Samuel  and  Mr.  Moore,  seems 
to  lie  with  your  concern  with  the  antidumping  sections. 

As  one  who  has  been  an  advocate  of  our  antidumping  laws  and 
who  is  aware  that  now  lots  of  other  countries  have  them,  they  are 
being  used  in  a  way  unanticipated  and  that  often  works  a|;ainst  us 
as  much  as  it  works  for  us.  I  think  it  would  be  helpful  smce  that 
will  be  a  major  issue  in  these  negotiations  and  also  in  the  Con- 
gress' deliberations  if  you  could  be  more  explicit,  Mr.  Samuel,  in 
describing  your  concerns  about  that  section  of  the  Dunkel  agree- 
ment and  Mr.  McNeill  in  response  if  you  could  be  more  explicit 
about  why  you  think  on  balance  that  section  will  serve  American 
m  anufactunng? 

Mr.  Samuel.  If  I  may,  Mrs.  Johnson,  with  your  permission,  I 
would  like  to  be  able  to  file  an  additional  statement  to  go  into  the 
kinds  of  details  that  you  would  like. 

We  are  concerned  about  the  restrictions  on  standing,  for  exam- 
ple, trade  unions  would  no  longer  be  allowed  to  file  cases.  We  are 
concerned  about  the  sunset  clause,  about  the  fact  that  a  majority 
of  the  companies  in  each  industry  would  have  to  be  covered  and 
some  companies  would  have  an  interest. 

There  are  other  areas  which  I  think  I  could  do  better  if  I  were 
able  to  file  a  supplementary  statement. 

Mrs.  Johnson.  Thank  you. 

[The  information  follows:] 
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Supplementary  Statement 

Howard  D.  Samuel 

Executive  Director 

Labor -Indus try  Coalition  for  International  Trade  (LICIT) 

Before 

The  Subcommittee  on  Trade 

Committee  on  Ways  and  Means 

United  States  House  of  Representatives 

For  a  century,  it  has  been  recognized  that  the  practice  of 
dumping,  or  selling  goods  in  export  markets  at  lower  prices  than 
at  home,  provides  countries  enjoying  closed  home  markets  with  an 
unfair  competitive  advantage  over  countries  which  have  open 
markets.   Companies  can  use  the  cash  flow  from  their  protected 
home  market  to  subsidize  their  low  prices  in  export  markets  to 
maintain  high  capacity  utilization.   In  extreme  cases,  dumping  is 
demonstrably  predatory.   Article  VI  of  the  GATT,  which  regulates 
the  use  of  antidumping  measures,  provides  that  "dumping  is  to  be 
condemned  if  it  causes  material  injury." 

Recognizing  that  an  effective  antidumping  regime  is 
essential  to  an  open  trading  system  as  well  as  to  the 
preservation  of  the  American  manufacturing  base.  Congress 
specified  in  the  1988  Omnibus  Trade  and  Competitiveness  Act  that 
a  key  U.S.  objective  in  the  Uruguay  Round  was  a  strengthening  of 
international  rules  relating  to  antidumping.   These  rules  were 
not  strengthened  by  the  Antidumping  Code  agreed  upon  in  Geneva 
December  15,  1993.   In  many  cases,  dumping  margins  that  would 
otherwise  have  been  found  can  be  expected  to  decline.   For  the 
most  part,  however,  the  antidumping  laws  will  remain  usable  by 
U.S.  industries  --  depending  in  good  measure  on  whether  the 
implementing  legislation  strengthens  U.S.  law  to  the  extent 
permitted  under  the  new  agreement. 

The  following  are  the  areas  in  which  the  Antidumping  Code 
will  or  conceivably  could  alter  current  U.S.  practice  and  thus 
where  the  implementing  legislation  should  to  the  extent  permitted 
under  the  new  agreements  establish  standards  to  ensure  that  the 
amount  of  dumping  is  fully  offset: 

Standard  of  Review:   The  Antidumping  Code  contains  a 
provision  which  limits  the  ability  of  an  international  panel 
reviewing  antidumping  determinations  to  overturn  those  decisions. 
Similar  to  U.S.  law,  panels  are  to  uphold  reasonable  factual 
determinations  by  national  administering  agencies  and  to  defer  to 
government  actions  that  are  based  on  a  permissible  interpretation 
of  the  Code.   By  requiring  deference  to  reasonable 
interpretations,  this  provision  helps  to  protect  U.S.  Government 
antidumping  decisions  from  international  panels  engaging  in 
substituting  their  judgment  for  that  of  U.S.  decision-makers.   Of 
course,  GATT  dispute  settlement  panels  may,  as  have  some  dispute 
settlement  panels  established  under  the  U.S. -Canada  Free  Trade 
Agreement  (FTA),  claim  that  they  are  applying  the  correct 
standard  of  review  while  in  fact  engaging  in  impermissible 
second-guessing  and  rewriting  of  the  law.   This  provision  should 
at  least  give  such  panels  pause  before  engaging  in  a  prohibited 
exercise.   The  U.S.  Government  in  the  Statement  of  Administrative 
Action  should  state  that  the  panels  must  defer  to  reasonable 
interpretations  of  U.S.  administering  agencies  or  subsidies  or 
the  Administration  will  not  accept  the  results  of  the  panel 
ruling. 
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Start-UD  Costs:   Companies  that  sell  below  cost  for  extended 
periods  of  time  without  the  expectation  of  becoming  profitable 
should  be  found  to  be  dumping.   Start-up  costs  are  included  in 
total  costs  in  U.S.  practice.   The  Code  provisions  are  somewhat 
ambiguous  and  need  to  be  clarified  in  U.S.  law  to  preserve  U.S. 
practice  to  the  extent  possible. 

Profit :   Current  U.S.  law  establishes  a  minimum  profit  which 
is  to  be  assumed  as  occurring  in  the  normal  course  of  business. 
The  new  Code  requires  administering  agencies  to  use  data  from  the 
home  market  in  determining  a  reasonable  amount  of  profit.   In 
industries  plagued  by  endemic  dumping,  where  profits  are  likely 
to  be  low,  this  provision  is  likely  to  make  it  more  difficult  to 
obtain  relief.   The  implementing  legislation  should  clarify  the 
standards  for  a  reasonable  amount  of  profit  in  a  manner  that 
permits  the  fullest  offset  to  the  actual  amount  of  dumping. 

Averaging:   Current  U.S.  practice  is  to  compare  an  average 
home  market  price  to  specific  U.S.  sales  prices  to  discourage 
targeted  dumping  by  customer  or  geographic  region.   The  Code 
requires  comparison  of  averages  or  transaction-specific  prices  in 
'investigations  unless  the  Department  of  Commerce  finds  a  pattern 
of  price  discrimination  among  customers,  regions,  or  time 
periods,  and  the  Department  demonstrates  why  this  discrimination 
is  not  taken  into  account  by  using  average   -average  or 
transaction-to-transaction  comparisons.   T;   :  is  likely  to  result 
in  some  dumped  sales  eluding  any  remedy  absent  provisions  in  the 
implementing  legislation  clarifying  standards  for  finding 
patterns  of  price  discrimination.   The  legislation  also  should 
clarify,  consistent  with  the  Code,  that  the  averaging  provisions 
apply  only  to  investigations  and  not  to  administrative  or  sunset 
reviews . 

Sunset :   The  Code  provides  that  orders  will  terminate  after 
five  years  unless  the  International  Trade  Commission  determines 
that  expiry  of  the  duty  "would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  and  injury."   This  weakens  current  U.S. 
law,  which  provides  that  dumped  imports  shall  be  offset  unless 
the  dumper  can  show  that  the  unfair  trade  practice  has  ceased  or 
that  there  would  be  no  injury  without  the  existence  of  the  order. 
The  implementing  legislation  must  clarify  that  the  standards  for 
finding  that  dumping  or  injury  is  likely  to  continue  or  recur  are 
relatively  easy  for  domestic  industries  beset  by  unfair  trade 
practices  to  meet. 

Standing :   The  new  Code  imposes  new  standing  requirements 
that  will  raise  some  barriers  to  achieving  relief  from  unfair 
trade  practices.   Under  current  law,  the  Department  of  Commerce 
generally  accepts  a  petition  filed  on  behalf  of  an  industry 
unless  standing  is  challenged.   Under  the  new  Codes,  the  petition 
will  be  deemed  filed  "on  behalf  of"  the  industry  if  supporters 
comprise  50  percent  of  the  production  of  those  expressing  an 
opinion  and  these  members  represent  a  minimum  of  25  percent  of 
the  total  production  of  the  industry.   Where  an  industry  is 
fragmented,  industry  surveys  will  be  permitted  to  ascertain  the 
level  of  support  for  a  petition.   The  industry  should  be  defined 
to  permit  standing,  consistent  with  the  new  Codes,  in  the  way 
most  conducive  to  permitting  U.S.  industries  faced  with  injurious 
unfair  trade  practices  to  win  relief. 
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Best  Information  Available  (BIA) :   Under  current  U.S.  and 
GATT  practice,  when  respondents  in  trade  cases  do  not  provide  the 
data  requested,  the  agency  may  use  the  best  information  available 
to  fill  in  data  gaps.   The  Code  states  that  administering 
authorities  should  not  disregard  less  than  ideal  information  if 
the  submitter  "acted  to  the  best  of  its  ability."   While  U.S. 
practice  is  consistent  with  this  language,  GATT  panels  may 
interpret  this  provision  to  require  the  acceptance  of  inadequate 
information.   Respondents  in  trade  cases  then  would  have 
opportunities  to  withhold  data  adverse  to  them  or  to  use  less 
than  best  efforts  to  reply  to  governmental  requests  for 
information.   U.S.  law  should  clarify  that  current  U.S.  practice 
is  consistent  with  the  new  Codes  and  need  not  be  changed. 

De  Minimis:   Dumped  goods  with  de  minimis  margins  escape 
antidumping  duty  margins  altogether.   The  Code  would  raise  the  de 
minimis  dumping  margin  to  2  percent  from  the  0.5%  de  minimis 
level  in  current  law.   This  would  make  relief  more  difficult  to 
obtain  in  certain  cases,  especially  in  price-sensitive 
industries.   In  industries  where  the  profit  margins  are  very 
narrow,  unfair  price  advantages  of  less  than  2  percent  may  make 
the  difference  between  winning  and  losing  sales.   Consistent  with 
the  Code,  it  should  be  made  clear  that  the  de  minimis  provision 
is  applicable  only  to  investigations,  not  to  administrative  or 
sunset  reviews . 

Negligibility :   In  an  analysis  of  whether  the  domestic 
industry  has  been  injured,  negligible  imports  (those  that  have 
"no  discernible  adverse  impact")  are  not  cumulated.   Under  the 
new  Codes,  negligibility  is  defined  as  occurring  where  imports 
from  a  country  accounting  for  less  than  3  percent  of  total 
imports  unless  those  countries  accounting  individually  for  less 
than  3  percent  account  collectively  for  7  percent  of  total 
imports.   This  rule  supersedes  current  International  Trade 
Commission  practice  which  is  highly  subjective  and  sometimes 
interpreted  in  favor  of  letting  unfair  traders  into  the  U.S. 
market.   The  new  rule  should  be  that  imports  below  the  numerical 
thresholds  may  not  cumulated  and  imports  above  the  thresholds 
must  be  cumulated. 

In  respect  to  antidumping,  our  own  statutes  must  be 
strengthened  to  the  maximum  extent  feasible--consistent  with  the 
new  Code--and  provision  should  be  made  to  compensate  firms 
injured  by  dumping  through  antidumping  duty  collections. 
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Mrs.  Johnson.  Mr.  McNeill,  could  you  talk  about  the  things  you 
like,  the  things  you  don't  like,  and  why  you  think  it  is  a  fair  trade 
agreement? 

Mr.  McNeill.  I  am  not  technically  equipped  to  talk  in  depth 
about  antidumping.  There  is,  however,  in  effect  within  the  GATT 
an  antidumping  agreement  providing  tnat  unfair  pricing  is  intoler- 
able and  unacceptable  internationally. 

The  Dunkel  text  amends  that  agreement.  It  adds  in  our  judg- 
ment good  things  and  bad  things. 

Sunset  was  just  mentioned.  One  of  the  things  that  our  organiza- 
tion is  supportive  of  is  a  general  rule  that  after  a  period  of  years, 
say  5,  which  I  think  is  the  accepted  period,  that  there  be  a  pre- 
sumption that  an  existing  antidumping  action  be  reviewed  to  see 
whether  the  conditions  that  initially  led  to  the  application  of  the 
antidumping  duty  still  pertain.  Otherwise,  without  some  sort  of  a 
sunset  provision,  these  antidumping  duties  just  go  on  indefinitely, 
regardless  of  whether  or  not  the  initial  antidumping  action  contin- 
ues to  exist. 

We  think  that  such  a  sunset  rule  is  reasonable. 

We  also  believe  that  a  de  minimis  rule  is  desirable.  I  believe  that 
in  the  Dunkel  text  they  are  suggesting  a  dumping  margin  de 
minimis  rule  of  2  percent  as  compared  to  the  0.5  percent  practiced 
by  the  United  States. 

Let  me  tell  you  why  I  think  a  dumping  margin  de  minimis  rule 
is  important,  using  an  example  of  one  of  my  companies.  One  of  my 
companies  is  a  very  large  producer  and  trader  in  agricultural  com- 
modities. They  produce  orange  juice  in  Brazil  that  is  exported  to 
the  United  States,  frozen  orange  juice.  A  complaint  was  brought 
that  this  company  was  dumping  orange  juice  in  the  U.S.  market 
from  its  Brazilian  facilities.  The  case  was  accepted  bv  the  admin- 
istering authorities  in  the  United  States  and  a  very  elaborate  anti- 
dumping procedure  was  instituted. 

At  the  end  of  the  process,  which  went  on  for  a  long  time,  they 
did  indeed  find  that  there  was  a  margin  of  unfair  pricing  and  that 
the  orange  juice  from  Brazil  was  being  dumped  in  the  U.S.  market 
at  a  margin  that  I  believe  was  0.6  percent. 

How  one  can  determine  a  pricing  margin  of  0.6  percent  I  iust 
don't  know.  But  I  do  know  that  the  legal  fees  were  in  the  neighbor- 
hood of  $5  to  $6  million  in  defending  a  case  where  the  dumping 
margin  was  0.6  percent. 

I  think  in  common  sense  there  should  be  a  reasonable  de 
minimis  rule.  I  recognize  that  there  are  industries  where  margins 
of  1  percent  or  so  can  be  very  substantial.  There  should  be  provi- 
sion for  such  instances.  But  it  also  seems  to  me  that  there  should 
be  some  sort  of  common  sense  rule  that  there  is  a  de  minimis  rule 
so  that  if  you  are  alleging  dumping  in  the  area  of  Vz  or  1  percent, 
that  the  administering  authorities  have  at  least  the  authority  to 
say  that  that  is  a  case  that  we  are  not  going  to  accept. 

Some  of  these  things  are  dealt  with  in  the  Dunkel  text.  I  cannot 
give  chapter  and  verse,  Mrs.  Johnson,  but  I  will  send  you  some- 
thing giving  you  our  views  on  what  we  find  to  be  positive  in  the 
Dunkel  text  and  what  we  find  to  be  problematic. 

We  are  coming  from  the  point  of  view  that  dumping  is  unfair.  It 
should  not  be  tolerated.  It  can  be  harmful,  indeed  it  is  harmful  to 
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producers  in  whatever  country.  It  should  not  be  permitted.  The 
GATT  should  have  an  antidumping  rule,  as  it  does,  but  the  rule 
should  be  internationally  accepted  and  should  be  honored  by  all 
countries. 

One  of  the  countries  in  our  hemisphere  not  too  long  ago  insti- 
tuted an  antidumping  law.  In  at  least  one  case  it  started  and  com- 
pleted an  antidumping  action  on  a  Tuesday,  and  on  Friday  of  that 
week,  imposed  a  very  substantial  antidumping  duty  against  Amer- 
ican exporters  of  products  to  that  country. 

We  don't  think  that  that  is  a  tolerable  way  to  administer  an  anti- 
dumping law.  We  want  to  see  countries  tnat  practice  their  anti- 
dumping regulations  in  that  manner  held  to  an  international 
standard  that  is  open  and  that  is  fair  and  that  provides  adequate 
protections  to  all  of  those  concerned. 

Mrs.  Johnson.  Thank  you. 

Chairman  Gibbons.  Mr.  Crane  is  yielding  to  Mr.  Thomas. 

Mr.  Thomas.  I  thank  the  gentleman  for  yielding.  I  have  to  go  to 
the  health  care  subcommittee.  Mr.  McNeill,  you  characterized  the 
Dunkel  text  as  some  is  positive,  some  of  it  is  problematic.  Others 
have  indicated  in  their  testimony  that  it  is  fatally  flawed.  Without 
getting  too  hypothetical  given  the  number  of  days  we  have  avail- 
able to  make  any  kind  of  substantive  changes  to  the  Dunkel  text, 
if  we  were  able  to  get  some  minor  adjustments  in  areas  we  might 
be  concerned.  Is  it  worth  it?  Would  you  support  the  Uruguay 
round,  rather  than  oppose  it,  if  the  Dunkel  text  were  basically  the 
primary  text  with  some  minor  changes,  nothing  major? 

Mr.  Freeman.  The  Dunkel  text  is  close  to  1,000  pages  and  most 
will  be  with  us.  Most  is  very  good.  They  are  subjects  that  haven't 
been  discussed  like  TRIPs,  et  cetera.  As  far  as  the  particular  issues 
that  the  panelists  raised,  I  have  members  on  both  sides  who  are 
on  three  or  four  sides  of  these  issues. 

The  point  I  would  make 

Mr.  Thomas.  My  question  was  would  you  support  it? 

Mr.  Freeman.  It  would  be  up  to  our  members  to  decide  that. 
Sorry  if  I  sound  evasive.  We  would  get  the  agreement,  go  to  our 
members  and  say  "Do  you  want  to  support  this  thing?"  If  so,  we 
would  vigorously  support  it. 

I  am  optimistic  that  most  of  these  problems  will  be  worked  out 
and  that  we  have  the  time  to  do  it.  This  is  going  to  be  a  furious 
last  several  weeks,  but  that  is  the  way  the  game  is  played.  I  think 
we  will  have  a  very 

Mr.  Thomas.  Let  me  push  you  then.  Given  the  text  as  we  have 
it  now,  what  is  your  guess? 

Mr.  Freeman.  The  text  that  we  have  right  now  I  don't  think  will 
be  the  text  that  we  end  up  with. 

Mr.  Thomas.  I  understand  that,  but  if  it  is  the  current  text, 
would  you  urge  support  or  opposition? 

Mr.  Freeman.  I  think  our  members  would  oppose  the  current 
text  exactly  as  it  stands  today. 

Mr.  Thomas.  So  there  need  to  be  revisions  to  the  text  even  for 
those  who  are  optimistic  about  it  to  support  it? 

Mr.  Freeman.  Yes.  ' 

Mr.  Thomas.  Do  you  agree  with  that,  Mr.  McNeill? 
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Mr.  McNeill.  Yes,  as  I  have  noted,  improvements  are  needed 
particularly  in  the  intellectual  property,  services  and  market  access 
areas. 

Mr.  Thomas.  Is  it  fatally  flawed?  That  is  if  the  text  were  as  it 
is  now,  would  they  oppose  it  or  support  it? 

Mr.  McNeill.  I  could  not  answer  for  them. 

Mr.  Thomas.  In  the  best  judg^nent  of  your  knowledge  of  the  peo- 
ple behind  you  that  you  have  been  speaking  for  for  15  minutes, 
would  they  support  or  oppose  it  in  the  current  text? 

Mr.  McNeill.  I  cannot  answer  that,  sir.  I  could  add  one  thing. 
I  think  that  my  members,  who  are  dependent  on  a  viable  and 
working  international  economic  system  which  is  represented  in  the 
GATT  system,  in  weighing  whether  or  not  to  recommend  that  the 
orgEmization  support  or  oppose  would  factor  into  that  decision  the 
importance  of  the  Uruguay  round 

Mr.  Thomas.  I  understand  that.  But  taking  the  specifics  of  the 
Uruguay  round  that  are  unacceptable,  how  can  you  weigh  in  the 
larger  world  trading  order  for  a  document  that  is  flawed? 

Mr.  McNeill.  Because  I  think  the  judgments  are  based  on  a 
number  of  factors,  including  how  each  sector 

Mr.  Thomas.  I  have  given  Mr,  Freeman  and  Mr.  McNeill  an  op- 
portunity to  offset  the  testimony  and  they  aren't  willing  to  do  so. 
I  guess  the  verdict  is  that  if  the  Dunkel  text  were  currently  offered, 
we  should  oppose  it.  If  there  are  some  changes,  maybe  yes.  This 
sounds  like  6  years  ago  and  we  have  42  days  in  terms  of  firming 
this  up. 

One  last  question.  Mr.  Freeman,  are  you  for  or  against  NAFTA? 

Mr.  Freeman.  I  am  for  NAFTA. 

Mr.  McNeill.  Strongly  for. 

Mr.  Moore.  For. 

Mr.  Samuel.  LICIT  has  not  taken  a  position  on  NAFTA. 

Mr.  Thomas.  What  about  you?  You  sound  very  knowledgeable  in 
this  area. 

Mr.  Samuel.  I  am  very  knowledgeable,  but  I  am  here  only  to  rep- 
resent LICIT,  but  not  myself  personally. 

Mr.  Thomas.  Can  I  give  you  dispensation — it  is  a  soft  C,  not  a 
hard  C. 

Mr.  Samuel.  If  I  had  a  choice,  I  would  say  that  NAFTA  is  about 
5  years  too  soon,  but  I  am  speaking  purely  for  myself. 

Mr.  Thomas.  I  want  to  thank  this  panel  for  assisting  us  in  mov- 
ing forward  on  a  difficult  decision. 

Chairman  Gibbons.  Mr.  Hoagland,  do  you  have  any  questions? 

Mr.  Payne. 

Mr.  Payne.  No  questions. 

Chairman  Gibbons.  Sander. 

Mr.  Levin.  I  thought,  Mr.  Chairman,  your  question  was  a  very 
salient  one.  The  company  you  mentioned,  an  auto  company,  was 
dumping  within  the  United  States  vis-a-vis  other  mostly  Americsm 
companies  so  what  is  the  difference  in  the  harm  if  there  is  dump- 
ing on  an  international  scale — I  would  like  to  ask  the  representa- 
tive of  the  machine  tool  industry  to  respond  to  that,  and  to  indicate 
why  there  are  such  strong  feelings  about  the  antidumping  provi- 
sions in  your  industry? 
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I  think  it  is  helpful  for  us  to  talk  specifically  and  not  theoreti- 
cally. 

Mr.  Moore.  Thank  you. 

Mr.  Levin.  What  is  the  answer  to  the  Chairman's  question? 

Mr.  Moore.  Well,  I  think  it  is  very  serious  because  our  industry 
is  a  prime  example  of  what  happened  in  the  late  1970s  where  we 
were  targeted,  and  I  think  the  information  is  available  in  the  ar- 
chives of  this  government,  and  it  is  clear  that  this  industry  which, 
thanks  to  the  efforts  of  this  committee  and  the  chairman  and  mem- 
bers of  the  committee  who  later  supported  our  VRA  request,  we 
were  able  to  rejuvenate  the  industiy,  but  it  almost  went  down  the 
chute  because  it  was  targeted  and  it  was  a  situation  where  dump- 
ing almost  took  away  from  you  that  hardcore  capability  to  make 
the  manufacturing  base  of  this  country  hum  again. 

Yes,  we  are  small,  but  without  it  you  are  at  such  a  disadvantage 
we  would  never  be  able  to  overcome  the  tragedy  of  having  lost  it. 

Thanks  to  the  foresight  of  some  in  the  government,  we  were  able 
to  pull  it  up  by  its  ears  and  dust  it  off  and  get  it  viable  again,  but 
it  almost  went  south  when  in  the  1970s  we  clearly  were  targeted. 

Mr.  Levin.  Thank  you. 

Chairman  Gibbons.  I  want  to  say  that  I  think  you  were  targeted 
and  I  think  it  amounted  to  a  subsidy  by  the  Japanese  Grovemment 
to  target  you  and  I  don't  know  why  we  didn't  really  take  them  to 
task  on  that.  It  was  pretty  obvious  from  the  evidence  that  was  un- 
earthed that  it  wasn't  just  a  private  action.  It  was  a  government- 
inspired  and  financed  activity  over  in  Japan  that  was  taking  you 
to  task. 

Mr.  Moore.  That  is  true.  I  think  we  all  realize  that  antidumping 
is  an  impediment.  If  we  have  good  antidumping  laws,  they  are  bet- 
ter than  bad  ones.  I  think  it  is  obvious  when  you  look  at  the 
Dunkel  drafts,  all  provisions  weaken  antidumping. 

Chairman  Gibbons.  What  worries  me  about  our  current  anti- 
dumping laws  and  the  ones  that  I  see  the  rest  of  the  world  model- 
ing after  us  is  in  effect  they  are  going  to  turn  out  to  be  price-fixing 
laws  I  think.  There  is  a  lot  of  danger  in  price-fixing  laws  and  I 
think  that  in  adjusting  the  world  economy  we  have  to  make  sure 
we  don't  overadjust  it  and  get  into  price  fixing.  That  looks  like 
what  we  are  headed  into  mainly  because  other  countries  seem  to 
be  copying  our  very  imfortunate  antidumping  laws. 

Dumping  is  carried  out  by  individual  companies,  subsidies  are 
carried  out  by  countries,  and  I  think  the  distinction  needs  to  be 
made  there  that  what  we  are  trying  to  regulate  in  the  antidumping 
laws  is  action  not  by  governments,  but  action  by  individual  entre- 
preneurs in  the  world  economy.  It  seems  to  me  there  is  a  limit  on 
the  amount  of  dumping  any  individual  company  can  do. 

Nobody  has  got  a  bottomless  pocket  that  I  know  of  unless  the 
government  steps  in,  and  then  it  becomes  a  subsidy.  I  think  that 
we  need  to — with  the  history  of  our  antidumping  laws  I  am  really 
skeptical  of  perpetuating  them  around  the  world. 

Congress  never  voted  on  these  antidumping  laws.  They  were  put 
in  sub  rosa  in  the  Senate.  I  was  here.  I  know  1  got  snookered. 

Mr.  Hoagland. 

Mr.  Hoagland.  I  just  have  a  quick  question  of  Mr.  Freeman  if 
I  might. 
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I  have  had  an  opportunity  to  read  your  statement.  You  talk  opti- 
mistically and  positively  about  the  coincidence  of  three  events:  the 
NAFTA  vote  on  November  17,  the  APEC  meetings  on  November 
18,  and  the  conclusion  of  the  Uruguay  round  December  15;  and  you 
talk  about  how  those  three  are  related  and  what  an  opportunity  it 
presents,  but  your  statement  assumes  that  NAFTA  is  going  to  be 
passed  by  the  House. 

I  wonder  if  you  might  deal  with  the  downside,  what  a  rejection 
of  NAFTA  by  the  House  would  mean  with  respect 

Mr.  Freeman.  Defeat  of  NAFTA  would  immediately  impact  the 
credibility  of  our  negotiations  in  the  Uruguay  round  and  would  also 
have  a  materially  negative  effect  on  the  tone  and  level  of  conversa- 
tions and  potential  decisions  in  principle  at  the  APEC  meeting. 

I  think  a  vote  on  the  17th  would  hurt  us  on  November  19,  that 
quickly.  In  terms  of  our  representatives  to  the  APEC  meeting  and 
the  Secretary  of  State  chairing  the  ministerial  level  and  the  Presi- 
dent chairing  the  leaders'  meeting,  I  think  the  ability  of  the  U.S. 
Government,  both  the  Congress  and  the  executive  branch,  to  de- 
liver on  their  negotiations  on  their  commitments  would  be  subject 
to  some  question — not  fatal  necessarily,  but  to  some  question. 

I  think  it  would  retard  what  we  could  do  in  Seattle  November 
19  through  22.  In  the  Uruguay  round,  I  think  it  could  have  a  very 
significant  impact  on  the  power  of  the  United  States  negotiators, 
on  their  ability  to  m£ike  some  deals  which  I  think  they  will  have 
to  do  as  the  witnesses  and  other  witnesses  you  will  hear  today. 

I  think  our  ability  to  get  the  kind  of  provisions  in  the  Dunkel 
draft  and  elsewhere  I  think  is  directly  proportionate  to  whether  or 
not  we  win  the  NAFTA.  Aside  from  the  merits  of  the  NAFTA  itself, 
it  would  be  very  deleterious  to  our  negotiating  posture  in  the  last 
couple  of  weeks  to— I  point  out  the  amazing  coincidence  of  all  these 
events — nobody  planned  it  that  way  but  we  have  to  live  with  it  and 
that  makes  the  NAFTA  vote  even  more  critical. 

Mr.  HOAGLAND.  And  the  long-term  effect  on  the  standard  of  liv- 
ing in  the  United  States? 

Mr.  Freeman.  I  believe  that  if  we  have  a  good  NAFTA,  a  suc- 
cessful result  in  the  Uruguay  round  which  lowers  a  lot  of  tariffs, 
which  creates  zero-for-zero,  introduces  services  into  the  GATT  re- 
gime, is  a  major  plus  for  the  United  States  as  the  world's  largest 
exporter  of  goods  and  services,  particularly  at  a  time  when  our 
economy  and  our  companies,  whether  manufacturing,  service  or  ag- 
riculture, are  extremely  productive  and  competitive  vis-a-vis  the 
rest  of  the  world.  I  think  the  opportunity  cost  of  not  going  forward 
with  the  three  things  is  tremendous  for  this  country. 

I  happen  to  think  of  this  country's  economy,  the  glass  is  half 
filled  and  not  half  empty. 

Chairman  Gibbons.  That  is  an  interesting  statement. 

Let's  go  to  the  next  panel  now.  Thank  you  very  much, 

I  perhaps  ought  to  think  out  loud  with  the  members.  I  think 
after  the  completion  or  the  failure  of  the  Uruguay  round,  we  prob- 
ably ought  to  have  some  committee  hearings  on  our  dumping  and 
countervailing  duty  laws  to  find  out  just  how  they  are  being  carried 
out.  So  I  want  you  to  think  about  that.  I  would  like  to  have  input 
on  the  decision  on  that.  Let  me  know. 


36 

Mr,  Hawley,  Mr.  Smith,  Mr.  Clemente,  and  Mr.  Bale,  please 
come  forward.  We  will  begin  with  Mr.  Hawley. 

STATEMENT  OF  F.  WILLIAM  HAWLEY,  DIRECTOR  OF  INTER- 
NATIONAL GOVERNMENT  RELATIONS,  CITICORP/CrnBANK, 
ON  BEHALF  OF  COALITION  OF  SERVICE  INDUSTRIES,  INC.; 
AND  CSI  FINANCIAL  SERVICES  GROUP 

Mr.  Hawley.  Mr.  Chairman  and  members  of  the  subcommittee, 
thank  you  very  much  for  this  opportunity  to  appear  before  you 
today  to  discuss  the  interests  of  the  service  sector  in  the  Uruguay 
round  trade  negotiations. 

I  testify  today  on  behalf  of  the  Coalition  of  Service  Industries  and 
its  Financial  Services  Group.  The  Coalition  represents  a  group  of 
large  multinational  companies  engaged  in  a  broad  spectrum  of 
service  businesses.  The  rtmge  of  sectors  covered  by  CSI  s  member- 
ship includes  accounting,  consulting,  professional  and  business 
services,  telecommunications,  shipping,  data  processing,  travel  and 
tourism  £ind  financial  services,  banking,  insurance,  and  the  securi- 
ties business. 

The  service  sector  then  is  very  broad  and  for  that  reason  it  is  dif- 
ficult for  me  to  make  a  general  statement  about  the  progress  or 
problems  associated  with  the  market  access  negotiations  for  serv- 
ices. 

There  are  service  industries  where  the  market  access  talks  have 
been  more  productive.  Some  of  the  professional  or  business  services 
are  examples.  The  telecommunications  negotiations  have  produced 
an  annex  to  the  agreement  that  has  addressed  very  specific  issues. 

In  other  areas,  such  as  audiovisual  and  financial  services,  how- 
ever, the  market  access  talks  have  been  quite  problematic.  The  ne- 
gotiations are  now  less  than  6  weeks  from  their  scheduled  conclu- 
sion, and  unfortunately  no  real  progress  on  improved  market  ac- 
cess in  these  areas  has  been  achieved. 

After  recent  consultations  with  U.S.  negotiators  and  review  of 
the  current  market  access  offers  by  other  countries,  it  is  evident 
that  most  of  the  commercially  important  developing  countries  do 
not  intend  to  liberalize  access  to  their  financial  markets. 

At  best,  most  developing  countries'  market  access  offers  in  finan- 
cial services  now  constitute  only  a  standstill.  Many  others  fall  short 
of  even  this  inadequate  commitment.  The  intransigence  of  these 
countries  has  continued  despite  the  best  efforts  of  U.S.  negotiators 
who  have  been  working  diligently  for  many  years  in  consultation 
with  U.S.  financial  services  companies  to  achieve  a  successful  con- 
clusion to  the  negotiations. 

Under  these  circumstances,  it  is  imperative  for  the  administra- 
tion to  take  action  to  resolve  these  problems  in  financial  services. 
We  recommend  a  four  part  plan  of  action  for  our  U.S.  negotiators. 

First,  to  the  extent  feasible,  the  administration  should  continue 
to  press  our  trading  partners  for  offers  that  would  provide  mean- 
ingful market  access.  In  this  regard,  we  hope  that  the  trip  to 
Southeast  Asia  by  Assistant  Secretary  of  the  Treasury  Shafer  will 
produce  significant  results. 

This  high-level  involvement  by  U.S.  officials  demonstrates  the 
continuing  commitment  of  the  United  States  to  achieving  substan- 
tial liberalization  for  financial  services. 
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Second,  U.S.  negotiators  should  reemphasize  that  standstills  and 
commitments  to  remove  only  one  or  two  of  a  multitude  of  protec- 
tionist measures  do  not  constitute  improved  market  access.  Foreign 
countries  should  not  be  rewarded  if  they  fail  to  commit  to  open 
their  financial  markets. 

Third,  the  administration  should  clarify  immediately  how  a  coun- 
try can  exercise  its  explicit  right  under  the  Greneral  Agreement  for 
Trade  and  Services  to  prevent  protectionist  countries  from  taking 
unfair  advantage  of  open  financial  markets  in  other  countries,  such 
as  the  United  States. 

In  this  regard,  the  recent  policy  statements  by  Secretary  of  the 
Treasury  Bentsen  and  Under  Secretary  of  the  Treasury  Summers 
are  steps  in  the  right  direction.  We  believe  that  the  United  States 
should  seek  an  agreement  that  achieves  sufficient  liberalization  to 
justify  accepting  a  Uruguay  round  most-favored-nation  obligation. 
Standstill  commitments  that  lock  in  existing  protectionist  measures 
are  not  sufficient. 

Fourth,  in  consultation  with  U.S.  financial  services  companies, 
determine  immediately  those  countries  whose  offers  currently  fall 
short  of  comparable  and  substantial  access  and  inform  them  that 
without  substantially  improved  commitments,  they  should  expect 
the  United  States  to  exercise  its  legitimate  GATS  right  to  deny 
them  most-favored-nation  treatment. 

With  less  than  6  weeks  left  in  the  negotiation,  this  agenda  re- 
quires immediate  action.  It  will  be  ironic  and  unfortunate  indeed 
if  the  United  States  financial  services  industry,  which  has  consist- 
ently supported  the  Uruguay  round  negotiations  up  to  this  point, 
is  severely  disadvantaged  by  the  final  agreement  that  comes  before 
the  Congress. 

If  this  happens,  the  ability  of  the  Coalition  of  Service  Industries' 
Financial  Services  Group  to  continue  to  support  the  Uruguay  round 
final  agreement  will  be  called  into  serious  question. 

Mr.  Chairman,  we  have  supported  this  negotiation  from  its  in- 
ception because  it  was  to  be  about  the  lowering  of  trade  barriers. 
However,  if  there  is  to  be  virtually  no  improvement  in  market  ac- 
cess in  the  final  agreement  of  this  round,  then  the  United  States 
must  exempt  itself  from  the  unconditional  most-favored-nation  obli- 
gation if  it  is  to  retain  any  leverage  for  future  progress  in  opening 
the  world's  most  highly  restricted  financial  services  markets. 

This  must  not  be  an  agreement  which  simply  freezes  the  open 
markets  open  and  the  closed  markets  closed. 

Thank  you. 

[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  OF 

F.  WILUAM  HAWLEY 

DIRECTOR  OF  INTERNATIONAL  GOVERNMENT  RELATIONS 

CmCORP/CITIBANK 

ON  BEHALF  OF 

THE  COALITION  OF  SERVICE  INDUSTRIES,  INC. 

AND 

THE  CSi  FINANCIAL  SERVICES  GROUP 

MR.  Chairman  and  members  of  the  subcommittee; 

thank  you  very  much  for  the  offortuntty  to  appear  before  you 
today  to  discuss  the  interests  of  the  service  sector  in  the  uruguay 
round  trade  negotiations. 

i  am  testifying  today  on  behalf  of  the  coauticw  of  service 
industries,  and  its  financial  services  group.  the  coalitichsi  represents 
a  group  of  large  multinatic»«jal  companies  engaged  in  a  broad  spectrum 
of  service  businesses.  the  range  of  sectors  covered  by  csi's  membership 
includes  accounting,  consulting,  professional  and  business  services, 
telecommunications,  shipping,  data  processing,  travel  and  tourism, 
and  financial  services. 

the  csi  financl\l  services  group  (fsg)  was  established  in  1989 
when  the  uruguay  round  negotiations  on  finanqal  services  became 
more  focused  and  the  imeed  arose  for  private  sector  input  on  a  more 
specmc  basis.  the  fsg  includes  a  broad  range  of  finance  companies 
and  sector  assoqations  covering  banking,  insurance,  securfties,  and 
consumer  finance  businesses. 

the  companies  in  the  coaution's  membership  and  its  financial 
services  group  have  been  strong  and  vocal  supporters  of  the  uruguay 
round  during  the  seven  years  it  has  been  underway,  and  we  have 
worked  very  closely  with  our  negotiators  to  help  advance  u.s. 
service  sector  interests. 

Our  standard  for  judging  the  final  services  agreement  has 

ALWAYS  been  THE  DEGREE  TO  WHICH  IT  ASSURES  THAT  MARKETS  WILL  BE  OPEN 
for  ALL  SERVICE  PROVIDERS  TO  COMPETE  ON  A  FAIR  AND  EQUITABLE  BASIS. 
WHERE  FOREIGN  MARKETS  ARE  ALREADY  OPEN,  WE  WANT  ASSURANCES  THAT 
THEY  WILL  STAY  THAT  WAY.   AND  WHERE  MARKETS  ARE  CLOSED  OR 
DISCRIMINATION  EXISTS,  WE  WANT  THOSE  OBSTACLES  REMOVED.   WE  BEUEVE 
THAT  THESE  OBJECTIVES  ARE  CONSISTENT  WITH  THE  1988  TRADE  ACT. 

THE  URUGUAY  ROUND  SERVICES  NEGOTIATIONS  HAVE  PRODUCED  THE 

TEXT  OF  A  General  agreement  on  Trade  in  Services,  or  GATS,  which  sets 

FORTH  TRADE  AND  INVESTMENT  RULES.  MOST  OF  THESE  RULES  WILL  ONLY  APPLY 
TO  THOSE  SECTORS  AND  COMMITMENTS  LISTED  IN  EACH  PARTICIPATING 
COUNTRY'S  SCHEDULE.  IN  OUR  VIEW,  THE  RULES  AND  THE  COMMITMENTS  ARE 
INSEPARABLE;  EACH  IS  MEANINGLESS  WITHOUT  THE  OTHER.  THE  NEGOTIATIONS 
TO  COMPLETE  THE  SCHEDULES  OF  COMMITMENTS  HAVE  NOT  YET  BEEN 
CONCLUDED,  AND  THEREFORE  IT  IS  DIFHCULT  FOR  US  TO  RENDER  A  JUDGEMENT  AS 
TO  THE  AGREEMENTS  COMMERCIAL  VALUE  OR  OUR  SUPPORT  FOR  THE  OUTCOME. 

IT  IS  THE  NEGCniATIONS  TO  SECURE  SCHEDULES  OF  COMMFTMENTS  THAT 
HAVE  EXPERIENCED  DDTICULTY,  AS  OUR  TRADING  PARTNERS  HAVE  SOUGHT  TO 
GIVE  AS  UTTLE  AS  POSSIBLE  IN  SOME  AREAS  AND  WE  IN  THE  UNFTED  STATES  HAVE 
PERSISTED  IN  MORE  AMBITIOUS  GOALS. 

I  WILL  PAUSE  HERE  TO  JUST  RESTATE  THAT  THE  SERVICE  SECTOR  IS  VERY 
BROAD,  AND  FOR  THAT  REASON  IT  IS  DIFFICULT  FOR  ME  TO  MAKE  A  GENERAL 
STATEMENT  ABOUT  THE  PROGRESS  OR  PROBLEMS  ASSOCIATED  WITH  THE  MARKET 
ACCESS  NEGOTL\TIONS  FOR  SERVICES.  THE  GROUP  OF  NEGOTIATIONS  ON  GOODS 
IN  THE  URUGUAY  ROUND  IS  DIVIDED  INTO  FOURTEEN  SUBGROUPS,  WHILE  THE 
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Group  of  negotiatictms  on  services  meets  as  a  whole,  there  are  service 
sectors  where  the  market  access  talks  have  been  more  productive, 
some  of  the  professional  or  businesses  services  are  examples.  the 
telecommunicatickms  negotiations  have  produced  an  annex  to  the 
agreement  that  has  addressed  very  speqfic  issues  in  a  way  that  the 
industry  feels  is  appropriate.  in  others  areas,  such  as  audio-visual 
and  financial  services,  the  market  access  talks  have  been  quite 
problematic. 

i  would  like  to  comment  in  some  detail  about  the  financial 
services  negonations,  as  tt  is  my  area  of  expertise  and  a  key  component 
of  a  successful  trade  round. 

financial  services 

as  we  have  stated  many  times,  the  coaution's  long-standing 
commitment  to  the  uruguay  round  is  based  chsi  tts  belief  that 
substantial  global  uberali2ation  of  trade  in  services  will  cc»jtribute 
to  domestic  and  international  economic  growth.  nowhere  is  this 
more  evident  that  in  the  finanqal  services  sector.  opening  financl<vl 
service  markets  across  a  wide  range  of  commerqally  important 
industrlalized  and  developing  countries  will  also  help  achieve 
PRESIDENT  Clinton's  goal  of  economic  security  for  Americans  by 

STRENGTHENING  ONE  OF  THE  MOST  COMPETITIVE  U.S.  INDUSTRIES  AND 
FACILITATING  THE  RETENTION  AND  CREATION  OF  HIGH  PAYING  JOBS. 

MR.  Chairman,  the  FSG  recently  sent  a  letter  to  the 

ADMINISTRATION  OUTLINING  OUR  VIEWS  AND  CONCERNS.  A  COPY  OF  THAT 
LETTER  IS  ATTACHED  TO  THIS  TESTIMONY  AND  SHOULD  BE  A  PART  OF  THE  RECORD. 
THE  LETTER  WAS  SIGNED  BY  AMERICAN  BANKERS  ASSOCIATION,  AMERICAN 
COUNCIL  OF  LIFE  INSURANCE,  AMERICAN  EXPRESS  COMPANY,  AMERICAN 
INSURANCE  ASSOQATION,  AMERICAN  INTERNATIONAL  GROUP,  BANK  OF 

BOSTON,  Bankers  association  for  foreign  trade.  Chemical  bank, 
Cigna  Corporation,  CmcoRP/CmBANK,  dean  witter  Reynolds,  Fideuty 

investment,  FINANQAL  SERVICES  COUNCIL,  FORD  FlNANCL\L  SERVICES 

Group,  investment  Company  insttiute,  morgan  Stanley,  National 
assoqatiom  of  insurance  brokers,  nationsbank  corporation, 
Salomon  brothers  inc,  and  the  Securities  industry  assocl\tion. 

The  negotiations  are  now  less  than  six  weeks  from  conclusion 

AND,  unfortunately,  NO  REAL  PROGRESS  ON  IMPROVED  MARKET  ACCESS  HAS 
BEEN  ACHIEVED.   AFTER  RECENT  CONSULTATIONS  WITH  U.S.  NEGOTIATORS  AND 
REVIEW  OF  THE  CURRENT  MARKET  ACCESS  OFFERS  BY  OTHER  COUNTRIES,  IT  IS 
EVIDENT  THAT  MOST  OF  THE  COMMERCIALLY  IMPORTANT  DEVELOPING 
COUNTRIES  DO  NOT  INTEND  TO  LIBERALIZE  THEIR  FINANQAL  MARKETS. 

AT  BEST,  MOST  DEVELOPING  COUNTRIES'  MARKET  ACCESS  OFFERS  NOW 
CONSTITUTE  ONLY  A  STANDSTILL;  MANY  OTHERS  FALL  SHORT  OF  EVEN  THIS 
INADEQUATE  COMMITMENT.   THE  INTRANSIGENCE  OF  THESE  COUNTRIES  HAS 
CONTINUED  DESPITE  THE  BEST  EFFORTS  OF  U.S.  NEGOTIATORS,  WHO  HAVE  BEEN 
WORKING  DIUGENTLY  FOR  MANY  YEARS,  IN  CONSULTATION  WITH  U.S. 
FINANQAL  SERVICES  COMPANIES,  TO  ACHIEVE  A  SUCCESSFUL  CONCLUSION  TO 
THE  NEGOnATIONS. 

OVERVIEW  OF  THE  NEGOTIATIONS  TO  DATE 

Since  1986,  U.S.  finanqal  services  companies  have  stated  clearly 

THAT  standstill  COMMITMENTS  DO  NOT  CONSTITUTE  UBERAUZATION  AND 

will  not  result  in  concrete  commercial  benefits  for  the  united  states. 
Standstill  commitments  only  reward  foreign  countries  that  maintain 
protectionist  finanqal  services  pouqes  to  the  detriment  of  the  world 
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ECONOMY  AND  ONE  OF  THE  MOST  INTERNATIONALLY  COMPETITIVE  U.S. 
INDUSTRIES. 

AS  THE  URUGUAY  ROUND  NEGOTIATIONS  APPROACHED  THE  BRUSSELS 
MINISTERIAL  IN  1990,  U.S.  FINANCL\L  SERVICES  COMPANIES  WARNED  U.S. 
NEGOTIATORS  THAT  THE  MARKET  ACCESS  NEGCHIATIONS  WERE  FAILING  AND,  AS 
A  RESULT,  A  SERIOUS  FREE  RIDER  PROBLEM  WAS  DEVELOPING.   FORTUNATELY, 
THE  FAILURE  OF  THE  MINISTERIAL  GAVE  THE  MEMBERS  OF  THE  GATT  A  SECOND 
CHANCE  TO  NEGOTIATE  OPEN  FINANQAL  SERVICE  MARKETS. 

DURING  1991,  WE  WORKED  CLOSELY  WITH  U.S.  NEGOTIATORS  IN  AN 
ATTEMPT  TO  SALVAGE  THE  MARKET  ACCESS  NEGOTIATIONS  AND,  AS  A  SAFETY 
VALVE,  TO  DEVELOP  REASONABLE  GATT  RULES  THAT  WOLD  PREVENT 
PROTECTIONIST  COUNTRIES  FROM  GETTING  A  FREE  RIDE  INTO  AN  OPEN  U.S. 
MARKET  AT  THE  EXPENSE  OF  U.S.  COMPANIES  AND  THEIR  WORKERS.   AT  THE  END 
OF  THE  YEAR,  THE  MARKET  ACCESS  NEGOTIATIONS  STILL  HAD  NOT  SUCCEEDED, 
BUT  U.S.  NEGOTIATORS  INFORMED  US  THAT  THE  DUNKEL  TEXTS  GENERAL 
AGREEMENT  ON  TRADE  IN  SERVICES  (GATS)  INCLUDED  A  A  PROVISION  TO 
PREVENT  FREE  RIDERS. 

THROUGHOUT  1992  AND  1993,  U.S.  FINANQAL  SERVICES  COMPANIES 
CONTINUED  TO  SUPPORT  THE  MARKET  ACCESS  NEGOTIATIONS.  THIS  SUPPORT 
WAS  EXPRESSLY  BASED  ON  THE  REPRESENTATIONS  OF  U.S.  NEGOTIATORS  THAT 
THE  UNITED  STATES  WOULD  EXERCISE  ITS  RIGHT  UNDER  THE  GATS  TO  PREVENT 
PROTECTIONIST  COUNTRIES  FROM  TAKING  ADVANTAGE  OF  OPEN  U.S.  FINANCIAL 
MARKETS  IN  THE  EVENT  THAT  MARKET  ACCESS  NEGOTIATIONS  FAILED. 

THE  CURRENT  SITUATION 

NOW,  LESS  THAN  SIX  WEEKS  BEFORE  THE  SCHEDULED  CONCLUSION  OF 
THE  ROUND,  WE  ARE  CONFRONTED  WITH  FOUR  VERY  DISTURBING  FACTS. 

FIRST.  IT  IS  CLEAR  THAT  MOST  OF  THE  COMMERCIALLY  IMPORTANT 
DEVELOPING  COUNTRIES  DO  NOT  INTEND  TO  OPEN  THEIR  FINANCIAL  MARKETS. 

SECOND.  AS  A  PRACTICAL  MATTER,  IT  IS  STILL  UNRESOLVED  HOW  A 
COUNTRY  MAY  EXERQSE  ITS  EXPUCIT  GATS  RIGHT  TO  PREVENT  PROTECTIONIST 
COUNTRIES  FROM  TAKING  ADVANTAGE  OF  ITS  OPEN  FINANCIAL  MARKETS.  THIS 
UNCERTAINTY  IS  COMPOUNDED  BY  AN  EFFORT  BY  THE  GATT  SECRETARIAT  AND  A 
NUMBER  OF  FOREIGN  COUNTRIES  TO  DISCOURAGE  THE  UNITED  STATES  FROM 
EXERCISING  ITS  EXPUCIT  RIGHT  UNDER  THE  GATS  TO  EXEMPT  ITSELF  FROM  THE 
UNCONDITIONAL  MFN  OBLIGATION,  EVEN  THOUGH  30  OTHER  COUNTRIES  HAVE 
ALREADY  TABLED  135  MFN  EXEMPTIONS.  IN  SHORT,  THERE  IS  AN  ONGOING 
COLLECTIVE  ATTEMPT  TO  PRESSURE  THE  UNITED  STATES  INTO  REWARDING 
PROTECTIONIST  COUNTRIES  BY  LEGALIZING  THEIR  BARRIERS  TO  FOREIGN 
COMPETITION  UNDER  THE  GATS.    (FURTHER,  IT  IS  UNCLEAR  UNDER  WHAT 
CIRCUMSTANCES  U.S.  COMPANIES  WOULD  BE  ABLE  TO  TAKE  UNILATERAL  ACTION 
UNDER  SECTION  301  IF  THE  GATS  AND  MTO  MECHANISMS  ARE  ADOPTED  AND 
THE  U.S.  BECOMES  A  SIGNATORY.  THE  POTENTIAL  LIMITATIONS  ON  USE  OF 
SECTION  301  UNDER  THESE  CIRCUMSTANCES  ARE  ESPECL\LLY  CRITICAL  FOR 
SERVICE  INDUSTRIES  NOT  COVERED  BY  THE  NEW  TREASURY  MFN  PROPOSAL.) 

THIRD.  AS  PART  OF  THE  CAMPAIGN  TO  PREVENT  THE  UNITED  STATES  FROM 
EXERCISING  ITS  GATS  RIGHT  TO  PREVENT  FREE  RIDERS,  THERE  IS  AN  EFFORT  TO 
REDEFINE  WHAT  CONSTITUTES  UBERAUZATION  OF  FINANCL\L  MARKETS.   IN  THE 
NAFTA,  MEXICO  AGREED,  SUBJECT  TO  CERTAIN  TRANSmON  PERIODS  AND 
LIMITED  EXCEPTIONS,  TO  PROVIDE  SUBSTANTIAL  AND  MEANINGFUL  ACCESS  TO  ITS 
FINANCL\L  SERVICE  MARKETS.  IN  THE  GATT,  AS  OF  NOW,  THE  MOST  WE  ARE 
LIKELY  TO  ACHIEVE  IS  A  STANDSTILL  AT  CURRENT  LEVELS  OF  PROTECTION.  THE 
FSG'S  POSmON  ON  THIS  HAS  BEEN  CONSISTENT  AND  CLEAR:  STANDSTILL 
COMMTTMENTS  OR  THE  REMOVAL  OF  ONLY  ONE  OR  TWO  PROTECTIONIST 
MEASURES  WILL  NOT  FAOLTTATE  MARKET  ACCESS  TO  HIGHLY  REGULATED  AND 
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PROTECTED  FOREIGN  MARKETS  FOR  INDUSTRIES  WHOSE  CONTINUED  GROWTH 
AND  WORLDWIDE  SUCCESS  IS  PREDICATED  ON  THE  INTRODUCTICHM  OF 
INNOVATIVE  NEW  PRODUCTS  INTO  THE  GLOBAL  FINANQAL  SERVICE 
MARKETPLACE. 

FOURTH.  THE  OFFERS  OF  MOST  COUNTRIES,  IN  ADDTHOJ  TO  THEIR  LIMTFED 
NATURE,  ARE  FREQUENTLY  AMBIGUOUS  AND  USE  TERMS  FOR  WHICH  THE  GATT 
HAS  CREATED  NO  STANDARD  DEFINmON.   IF  THESE  OFFERS  ARE  ACCEPTED  AS  IS, 
THEIR  LACK  OF  CLARFTY  WILL  CAUSE  FUTURE  MISUNDERSTANDINGS  AND 
DISPUTES  CONCERNING  JUST  WHAT  COMMTTMENTS  WERE  MADE.  THE  RESULT 
WILL  LIKELY  BE  A  FLOOD  OF  COMPLAINTS  UI>JDER  THE  GATTS  DISPUTE 
RESOLUTION  PROCEDURES  THAT  MAY  NOT  BE  AMENABLE  TO  SATISFACTORY 
RESOLUTION.   THIS  LmCIOUSNESS  WOULD  UNDERMINE  THE  CREDIBILITY  OF  THE 
GATS  NEGOnATING  PROCESS  AND  PLACE  UNDUE  STRAIN  ON  THE  GATT  DISPUTE 
RESOLUTION  MACHINERY. 

CLAIMS  THAT  THESE  PROBLEMS  CAN  BE  FIXED  IN  LATER  GATT 
NEGOTIATIC«MS  ARE  MISGUIDED  AND  MUST  BE  REJECTED.  THE  VAST  MAJORTTY  OF 
FOREIGN  PROTECnCHMIST  MEASURES  WILL  BE  GRANDFATHERED,  WHILE  OPEN 
MARKETS,  UKE  THOSE  IN  THE  UNriED  STATES,  WILL  BE  LOCKED  OPEN.  THE 
UNTTED  STATES  WILL  HAVE  PORFETTED  IMPORTANT  LEVERAGE,  ACCESS  TO  U.S. 
MARKETS,  FOR  ANY  FUTURE  NEGOTIATIOJS.  THE  U.S.  FINANCL\L  SERVICES 
INDUSTRY  WILL  BE  MUCH  WORSE  OFF;  EFFECTIVELY  BARRED  FROM  FOREIGN 
MARKETS  WTTH  NO  REAUSTIC  PROSPECT  OF  IMPROVED  ACCESS  AND  FACING 
FOREIGN  COMPETmON  THAT  HAS  GATS  GUARANTEED  ACCESS  TO  U.S.  MARKETS. 
THIS  IS  HARDLY  AN  ADVANTAGEOUS  OR  EQUTFABLE  SFFUATION  IN  WHICH  TO 
PLACE  MANY  OF  OUR  MOST  INTERNATICHMALLY  COMPETTTIVE  COMPANIES  AND 
THEIR  WORKERS. 

Speeches  by  our  trading  partners  and  the  GATT  Secretariat 

ABOUT  SEIZING  OPPORTUNFTIES  MUST  ALSO  BE  CAREFULLY  SCRUTINIZED.  BEFORE 
WE  SEIZE  ANYTHING,  FT  IS  IMPORTANT  TO  UNDERSTAND  CLEARLY  WHAT  WE 
WOULD  BE  LEFT  HOLDING. 

THE  GATS  DOES  NOT  CONSTTTUTE  A  PACKAGE  OF  RULES  AND  PRINCIPLES 
COMPARABLE  TO  THE  GATT.   UNDER  THE  GATT  ALL  PARTIES  ARE  BOUND, 
REGARDLESS  OF  THEIR  SCHEDULES  OF  CCMMCESSIONS,  BY  FUNDAMENTAL  RULES 
AND  PRINCIPLES  WHICH  PROMOTE  MARKET  ACCESS  THROUGH  THE  ELIMINATION 
OF  TRADE  BARRIERS  AND  DISCRIMINATION,  E.G..  ARTICLE  HI,  WHICH  REQUIRES 
NATIONAL  TREATMENT,  AND  ARTICLE  XI,  WHICH  ELIMINATES  QUANTITATIVE 
RESTRICTIONS.   IN  CONSIDERATION  FOR  THESE  RIGHTS  AND  OBUGATIONS,  THE 
GATT  PARTIES  AGREED  TO  ACCEPT  AN  MFN  PRINCIPLE. 

UNDER  THE  GATS,  HOWEVER,  THE  COMPARABLE  FUNDAMENTAL  MARKET 
ACCESS  AND  NON-DISCRIMINATION  RULES  AND  PRINCIPLES  ARE  NOT  INCLUDED 
IN  THE  FRAMEWORK.  THEY  CONSTTTUTE  OBUGATIONS  DM  THE  GATS  ONLY  TO 
THE  EXTENT  THEY  ARE  CONTAINED  IN  A  PARTY'S  SCHEDULE  OF  COMMTTMENTS. 
THOSE  COMMTTMENTS,  IN  TURN,  ARE  ESSENTULLY  THE  PRODUCT  OF  BILATERAL 
REOPROCAL  NEGOnATIONS.  IN  SHORT,  THE  GATS  FRAMEWORK  IS  REALLY  ONLY 
A  SET  OF  POTENTIAL  PRINCIPLES  AND  RULES.  IF  WE  FOCUS  TOO  CLOSELY  ON 
SHORT-TERM  GAINS  IN  THE  GATS,  AND  ACCEPT  ONLY  POTENTIAL  RULES  AND 
PRINCIPLES,  WE  WILL  LIVE  TO  REGRET  NOT  HAVING  TAKEN  A  LCWGER-TERM, 
BROADER  VIEW  C«M  THE  CRTHCAL  NEED  TO  REALIZE  ACTUAL  RULES  AND 
PRINCIPLES  TO  ACHIEVE  REAL  -  NOT  ILLUSORY  -  PROGRESSIVE  LIBERALIZATION  IN 
THE  FINANCL\L  SERVICES  SECTOR. 

AGENDA  FOR  ACTIC»a 

UNDER  THESE  CIRCUMSTANCES,  TT  IS  IMPERATIVE  FOR  THE 
ADMINISTRATION  TO  TAKE  ACTION  TO  RESOLVE  THESE  PROBLEMS  NOW.  WE 
RECOMMEND  A  FOUR-PART  PLAN  OF  ACTION  FOR  U.S.  NEGOTIATORS. 
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First,  to  the  extent  feasible,  the  administration  should 
continue  to  press  our  trading  partners  for  market  access  offers  that 
would  provide  meaningful  market  access.  in  this  regard,  we  hope  that 
the  trip  to  southeast  asl\  by  assistant  secretary  of  the  treasury 
shafer  will  produce  signfflcant  results.  this  high  level  involvement 
by  the  u.s.  officl\ls  demonstrates  the  continuing  commitment  of  the 
untted  states  to  achieving  substantial  liberalization. 

second.  u.s.  negotiators  should  reemphasize  that  standstills 
and  commttments  to  remove  one  or  two  of  a  multitude  of  protectionist 
measures  do  not  comstitute  market  access.  foreign  countries  should 
not  be  rewarded  if  they  fail  to  commft  to  open  their  financial  markets. 

third.  the  administration  should  clarify  immediately  how  a 
country  can  exerqse  its  expuot  right  under  the  gats  to  prevent 
protectionist  countries  from  taking  unfair  advantage  of  open 
financial  markets  in  other  countries,  like  the  united  states.  in  this 
regard,  the  recent  policy  statements  by  secretary  of  the  treasury 
bentsen  and  Under  Secretary  of  the  treasury  Summers  are  steps  in  the 

RIGHT  direction.   WE  BELIEVE  THAT  THE  UNITED  STATES  SHOULD  SEEK  AN 
agreement  that  ACHIEVES  SUFHCIENT  LIBERALIZATION  TO  JUSTIFY  ACCEPTING 
AN  URUGUAY  ROUND  MFN  OBLIGATION.  STANDSTILL  COMMITMENTS  THAT 
LOCK-IN  EXISTING  PROTECTIONIST  MEASURES  ARE  NOT  SUFFICIENT.  IN 
ADDITION,  WE  STRONGLY  BELIEVE  THAT  THE  UNITED  STATES  CANNOT  JUSTIFY 
LOCKING  OUR  MARKET  OPEN  WITHOUT  COMPARABLE  COMMITMENTS  FROM 
OTHERS  AND,  THEREFORE,  THE  UNITED  STATES  SHOULD  MAINTAIN  AN  MFN 
EXEMPTION  UNLESS  OR  UNTIL  WE  ARE  ABLE  TO  NEGCmATE  ADEQUATE 
COMMITMENTS  FROM  OTHER  COUNTRIES. 

FOURTH.  IN  CONSULTATION  WITH  U.S.  FINANCIAL  SERVICES  COMPANIES, 
DETERMINE  IMMEDIATELY  THOSE  COUNTRIES  WHOSE  OFFERS  CURRENTLY  FALL 
SHORT  OF  COMPARABLE  AND  SUBSTANTIAL  MARKET  ACCESS,  AND  INFORM  THEM 
THAT  WITHOUT  SUBSTANTIALLY  IMPROVED  COMMITMENTS,  THEY  SHOULD  EXPECT 
THE  UNITED  STATES  TO  EXERCISE  ITS  LEGITIMATE  GATS  RIGHT  TO  DENY  THEM 
MFN  TREATMENT. 

WITH  LESS  THAN  SIX  WEEKS  LEFT  IN  THE  NEGOTIATIONS,  THIS  AGENDA 
REQUIRES  IMMEDL^TE  ACTION.  IT  WILL  BE  IRONIC  AND  UNFORTUNATE  INDEED  IF 
THE  U.S.  FINANCIAL  SERVICES  INDUSTRY,  WHICH  HAS  CONSISTENTLY 
SUPPORTED  THE  URUGUAY  ROUND  NEGOTIATIONS  UP  TO  THIS  POINT,  IS 
SEVERELY  DISADVANTAGED  BY  THE  FINAL  AGREEMENT  THAT  COMES  BEFORE  THE 
CONGRESS.  IF  THIS  HAPPENS,  THE  ABILITY  OF  THE  FSG  TO  CONTINUE  TO  SUPPORT 
THE  URUGUAY  ROUND  FINAL  AGREEMENT  WILL  BE  CALLED  INTO  SERIOUS 
QUESTION. 

THANK  YOU  VERY  MUCH.  I  AM  HAPPY  TO  ANSWER  YOUR  QUESTIONS. 
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Ftitttncial  Services  Group 


October  22,  1993 


The  Honorable  Lloyd  Bentsen 
Secretary  of  the  Treasury 
1500  Pennsylvania  Ave.,  N.W. 
Washington,  DC  20220 

De2u:  Mr.  Secretary: 

The  Financial  Services  Group  ("FSG")  of  the 
Coalition  of  Service  Industries  is  writing  to  express  its 
deep  concern  over  the  status  of  the  financial  services 
negotiations  in  the  Uruguay  Round.   As  you  know,  the  FSG  was 
established  in  1989  with  the  purpose  of  working  with  the 
Administration  to  achieve  a  strong  agreement  that  would 
assure  open  financial  service  markets  on  a  global  basis.   The 
negotiations  are  now  less  than  60  days  from  conclusion,  and 
no  real  progress  on  improved  market  access  has  been  achieved. 

The  FSG's  commitment  to  the  Uruguay  Round  is  based 
on  its  belief  that  substantial  and  global  liberalization  of 
financial  services  will  contribute  to  domestic  and 
international  economic  growth.   Opening  financial  service 
markets  across  a  wide  range  of  commercially  important 
industrialized  and  developing  countries  will  also  help 
achieve  President  Clinton's  goal  of  economic  security  for 
Americans  by  strengthening  one  of  the  most  competitive  U.S. 
industries  and  facilitating  the  retention  and  creation  of 
high  paying  jobs. 

Unfortunately,  after  recent  consultations  with  U.S. 
negotiators  and  review  of  the  current  market  access  offers  by 
other  countries,  it  is  evident  that  most  of  the  commercially 
important  developing  countries  and  several  of  the  important 
industrialized  countries  do  not  intend  to  liberalize  their 
financial  markets.   At  best,  most  developing  countries' 
market  access  offers  now  constitute  only  a  standstill;  many 
others  fall  short  of  even  this  inadequate  commitment. 
Several  industrialized  countries  similarly  appear  willing  to 
make  very  few  significant  market  access  commitments,  while 
the  United  States  continues  to  afford  open  access  to  its 
financial  markets.   The  intransigence  of  these  countries  has 
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continued  despite  the  best  efforts  of  U.S.  negotiators,  who 
have  been  working  diligently  for  nemy  years,  in  consultation 
with  U.S.  financial  services  companies,  to  achieve  a 
successful  conclusion  to  the  negotiations. 

1.    overview  of  the  Negotiations  to  Date 

Since  1986,  U.S.  financial  services  companies  have 
stated  clearly  that  standstill  commitments  do  not  constitute 
liberalization  and  will  not  result  in  concrete  commercial 
benefits  for  the  United  States.   Standstill  commitments  only 
reward  foreign  countries  that  maintain  protectionist 
financial  services  policies  to  the  detriment  of  the  world 
economy  and  one  of  the  most  internationally  competitive  U.S. 
industries. 

As  the  Uruguay  Round  negotiations  approached  the 
Brussels  Ministerial  in  1990,  U.S.  financial  services 
con^anies  warned  U.S.  negotiators  that  the  market  access 
negotiations  were  failing  and,  as  a  result,  a  serious  free 
rider  problem  was  developing.   Fortunately,  the  failure  of 
the  Ministerial  gave  the  members  of  the  GATT  a  second  chance 
to  negotiate  open  global  financial  service  markets. 

During  1991,  we  worked  closely  with  U.S. 
negotiators  in  an  attempt  to  salvage  the  market  access 
negotiations  and,  as  a  safety  valve,  to  develop  reasonable 
GATT  rules  that  would  prevent  protectionist  countries  from 
getting  a  free  ride  into  an  open  U.S.  market  at  the  expense 
of  U.S.  companies  and  their  workers.   At  the  end  of  the  year, 
the  market  access  negotiations  still  had  not  succeeded,  but 
U.S.  negotiators  informed  us  that  they  had  secured  the 
inclusion  of  a  provision  to  prevent  free  riders  in  the  Dunkel 
Text's  General  Agreement  on  Trade  in  Services  (GATS). 

^~~~'^~^-_,_^  Throughout  1992  and  1993,  U.S.  financial  services 
companies  continued  to  support  the  market  access 
negotiations.   This  support  was  expressly  based  on  the 
representations  of  U.S.  negotiators  that  the  United  States 
would  exercise  its  right  under  the  GATS  to  prevent 
protectionist  countries  from  taking  advantage  of  open  U.S. 
financial  markets  in  the  event  that  market  access 
negotiations  failed. 
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2.   The  Current  Situation 

Nov,  less  than  60  days  before  the  conclusion  of  the 
Uruguay  Round,  we  are  confronted  with  four  very  disturbing 
facts.   First,  it  is  clear  that  nost  of  the  commercially 
important  developing  countries  and  several  of  the  important 
industrialized  countries  currently  do  not  intend  to  open 
their  financial  markets.   Their  inadequate  offers  represent  a 
refusal  to  depart  in  a  meaningful  manner  from  the  current 
closed  state  of  international  financial  service  markets. 


Second,  as  a  practical  matter,  it  is  still 
unresolved  how  a  country  may  exercise  its  explicit  GATS  right 
to  prevent  protectionist  countries  from  taking  advantage  of 
its  open  financial  markets.   This  uncertainty  is  compounded 
by  an  effort  by  the  GATT  Secretariat  and  a  number  of  foreign 
countries  to  discourage  the  United  States  from  exercising  its 
explicit  right  under  the  GATS  to  prevent  free  riders,  even 
though  30  other  countries  have  already  tabled  135  MFN 
exemptions.   In  short,  there  is  an  ongoing  collective  attempt 
to  pressure  the  United  States  into  rewarding  protectionist 
countries  by  legalizing  their  barriers  to  foreign  competition 
under  the  GATS. 

Third,  as  part  of  the  campaign  to  prevent  the 
United  States  from  exercising  its  GATS  right  to  prevent  free 
riders,  there  is  an  effort  to  redefine  what  constitutes 
liberalization  of  financial  markets.   In  the  NAFTA,  Mexico 
agreed,  subject  to  certain  transition  periods  and  limited 
exceptions,  to  provide  substantial  and  meaningful  access  to 
its  financial  service  markets.   In  the  GATT,  countries  are 
arguing  that  standstills  and,  in  a  few  instances,  commitments 
to  eliminate  one  or  two  of  a  multitude  of  protectionist 
measures  constitute  real  liberalization.   The  FSG's  position 
on  this  has  been  consistent  and  clear:   standstill 
commitments  or  the  removal  of  only  one  or  two  protectionist 
measures  will  not  facilitate  market  access  to  highly 
regulated  and  protected  foreign  markets  for  industries  whose 
continued  growth  and  worldwide  success  is  predicated  on  the 
introduction  of  innovative  new  products  into  the  global 
financial  service  marketplace. 

Fourth .  the  offers  of  most  countries,  in  addition 
to  their  limited  nature,  are  frequently  eunbiguous  and  use 
terms  that  are  not  clearly  defined.   If  these  offers  are 
accepted  as  is,  their  lack  of  clarity  will  cause  future 
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misiinderstandings  and  disputes  concerning  just  what 
coamitments  were  made.   The  result  will  likely  be  a  flood  of 
coaplaints  under  the  GATT's  dispute  resolution  procedures 
that  may  not  be  amenable  to  satisfactory  resolution.   This 
litigiousness  would  undermine  the  credibility  of  the  GATS 
negotiating  process  and  place  \udue  strain  on  the  GATT 
dispute  resolution  machinery. 

Claims  that  these  problems  can  be  fixed  in  later 
GATT  negotiations  are  misguided  and  must  be  rejected.   The 
vast  majority  of  foreign  protectionist  measures  will  be 
gremdfathered,  while  open  markets,  like  those  in  the  United 
States,  will  be  locked  open.   The  United  States  will  have 
forfeited  its  most  important  leverage,  access  to  U.S. 
markets,  for  any  future  negotiations.   The  U.S.  financial 
services  industry  will  be  much  worse  off:   effectively  barred 
from  foreign  markets  with  no  realistic  prospect  of  improved 
access  and  facing  foreign  competition  that  has  GATS 
guaranteed  access  to  U.S.  markets.   This  is  hardly  an 
advantageous  or  equitable  situation  in  which  to  place  many  of 
our  most  internationally  competitive  companies  and  their 
workers . 

3.    Agenda  for  Action 

Under  these  circumstances,  it  is  imperative  for  the 
Administration  to  take  action  to  resolve  these  problems  now. 
We  recommend  a  four-part  plan  of  action  for  U.S.  negotiators. 
First,  to  the  extent  feasible,  continue  to  press  our  trading 
partners  for  market  access  offers  that  would  provide 
meaningful  market  access.   (In  this  regard,  we  hope  that  the 
upcoming  trip  to  Southeast  Asia  by  Assistant  Secretary  of  the 
Treasury  Shafer  will  produce  significant  results.   This  high 
level  involvement  by  the  U.S.  officials  demonstrates  the 
continuing  commitment  of  the  United  States  to  achieving 
substantial  liberalization.)     Second,  reemphasize  that 
standstills  and  commitments  to  remove  one  or  two  of  a 
multitude  of  protectionist  measures  do  not  constitute  market 
access.   Foreign  countries  should  not  be  rewarded  if  they 
fail  to  commit  to  open  their  financial  markets.   Third, 
clarify  immediately  how  a  country  can  exercise  its  explicit 
right  under  the  GATS  to  prevent  protectionist  countries  from 
taking  unfair  advantage  of  open  financial  markets  in  other 
countries,  like  the  United  States.   Fourth ■  in  consultation 
with  U.S.  financial  services  companies,  determine  immediately 
those  countries  whose  offers  currently  fall  short  of 
comparable  and  substantial  market  access,  and  inform  them 
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tliat  without  substantially  iaproved  coaaitnents,  they  should 
expect  the  United  States  to  exercise  its  legitinate  GATS 
right  to  deny  them  MFN  treatment. 

With  less  than  60  days  left  in  the  negotiations, 
this  agenda  rec[uires  immediate  action.   It  will  be  ironic  and 
luifortunate  indeed  if  the  U.S.  financial  services  industry, 
which  has  consistently  supported  the  Uruguay  Round 
negotiations  up  to  this  point,  is  severely  disadvantaged  by 
the  final  agreement  that  comes  before  the  Congress.   If  this 
happens,  the  ability  of  the  FSG  to  continue  to  support  the 
Uruguay  Round  will  be  called  into  serious  question. 

Sincerely, 

American  Bankers  Association 

American  Council  of  Life  Insurance 

American  Express  Company 

American  Insurance  Association 

American  International  Group 

Bank  of  Boston 

Bankers  Association  for  Foreign  Trade 

Chemical  Bank 

Cigna  Corporation 

Citicorp/ Citibank 

Dean  Witter  Reynolds 

Fidelity  Investments 

Financial  Services  Council 

Ford  Financial  Services  Group 

Investment  Company  Institute 

Morgan  Stanley 

National  Association  of  Insurance  Brokers 

NationsBank  Corporation 

Salomon  Brothers  Inc 

Securities  Industry  Association 


48 


Personally  addressed  letter  was  sent  to  those  underlined  below,  with 
blind  cc's  sent  to  the  corresponding  people. 


Lloyd  Bentsen 

cc:     Larry  Summers 
Ed  Knight 
Jerry  Newman 
Barry  Newman 
Jeffrey  Shafer 

Ronald  Brown 

cc:     Tim  Hauser 
Jeff  Garten 
Kent  Hughes 

Warren  Christopher 

cc:     Joan  Spero 
Dan  Tarullo 
Joanna  She It on 

Mickey  Kantor 

cc:     Rufus  Yerxa 
Ira  Shapiro 
Debbie  Shon 
Tom  Nldes 
John  Schmidt 
Don  Abelson 


Robert  Rubin 


Laura  Tyson 


W.  Bowman  Cutter 
Bob  Kyle 
Sandy  Berger 
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Chairman  Gibbons.  Let  me  interrupt  you  right  there  because  it 
is  fresh  in  my  mind.  Is  it  your  opinion  that  the  American  nego- 
tiators are  following  the  line  that  you  have  advocated  here?  ^e 
you  satisfied  with  the  American  negotiators'  position  on  that  issue 
that  you  just  talked  about? 

Mr.  Hawley.  Yes,  Mr.  Chairman.  I  think,  number  one,  the  nego- 
tiators have  the  same  objective  in  mind  that  we  do.  The  important 
thing  is  not  protecting  ourselves  in  all  of  these  fallback  positions, 
but  rather  to  get  commitments  so  that  we  can  lower  the  trade  bar- 
riers around  the  world. 

However,  they  recognize  as  we  do  that  since  we  are  so  close  to 
the  end  of  the  round  after  7  years  of  a  failure  on  the  part  of  many 
countries  who  are  important  to  us  to  make  any  concessions  to  im- 
prove market  access  from  the  status  quo,  the  administration  recog- 
nizes and  agrees  with  us  that  there  has  to  be  some  way  to  retain 
leverage  so  that  we  can  work  for  that  liberalization  in  the  future. 

I  am  very  comforted  by  the  emphasis  that  the  administration  is 
putting  on  exactly  that  question,  how  to  retain  some  leverage  so 
that  we  can  all  continue  to  work  for  market  liberalization  later. 

Chairman  Gibbons.  Thank  you. 

Mr.  Smith. 

STATEMENT  OF  ERIC  H.  SMITH,  EXECUTIVE  DIRECTOR  AND 
GENERAL  COUNSEL,  INTERNATIONAL  INTELLECTUAL  PROP- 
ERTY ALLIANCE 

Mr.  Smith.  I  am  Eric  Smith,  executive  director  of  the  Inter- 
national Intellectual  Property  Alliance  whose  8  association  mem- 
bers comprise  1,500  companies  in  the  copyright-based  industries. 
That  is  computer  software,  motion  pictures,  music  and  the  record- 
ing industry  and  the  book  publishing  industries.  My  colleagues  will 
speak  to  the  other  areas  of  intellectual  property. 

Our  industries  strongly  support  the  GATT  process  and  look  to 
the  achievement  of  a  text  in  the  TRIPs  chapter  that  will  set  in 
place  tough  international  rules,  giving  us  the  capability  to  stamp 
out  the  between  $15  and  $17  billion  in  losses  suffered  from  copy- 
right piracy  around  the  world. 

The  TRIPs  text  in  the  so-called  Dunkel  draft  establishes  a  base- 
line of  protection  which  we  strongly  support.  The  text  now  provides 
that,  for  example,  computer  programs  and  databases  must  be  fully 
protected  as  literary  works  under  the  Berne  Convention. 

It  brings  protection  for  sound  recordings  up  to  acceptable  levels 
for  the  first  time  and  also  for  the  first  time  it  requires  countries 
to  enforce  those  rights  including  imposition  of  adequate  deterrent 
criminal  penalties  against  piracy  and  it  sets  up  dispute  settlement 
machinery  to  be  used  against  countries  that  fail  to  come  into  com- 
pliance. Finally,  it  permits  us  to  take  effective  sanctions  against  re- 
calcitrant countries.  This  is  the  good  news. 

The  bad  news  is  that  there  is  still  work  to  be  done  to  ensure  that 
the  TRIPs  obligations  are  effective  in  protecting  our  country's  copy- 
right owners.  There  are  major  flaws  in  the  draft  agreement.  The 
former  and  this  administration  under  Ambassador  Kantor's  leader- 
ship have  taken  up  the  battle  to  reopen  the  Dunkel  text  to  fix  these 
flaws. 
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As  we  told  this  subcommittee  2  years  ago,  it  is  the  absence  of  an 
effective  national  treatment  obligation  in  the  Dunkel  text  which  is 
of  the  greatest  concern  to  us.  The  EC  member  states — ^this  fight 
over  national  treatment  is  basically  a  bilateral  issue,  Mr.  Chair- 
man— continue  to  discriminate  against  U.S.  copyright  owners  and 
look  to  expand  that  discrimination  even  further  unless  our  nego- 
tiators put  a  stop  to  it. 

This  discrimination  occurs  in  a  number  of  ways.  It  occurs 
through  the  adoption  of  video  and  audio  and  rental  levy  schemes 
and  the  denial  of  the  proceeds  of  these  schemes  to  U.S.  copyright 
owners.  It  comes  from  the  denial  of  existing  rights  themselves  and 
the  potential  that  in  an  age  of  vast  technological  change,  national 
treatment  will  be  denied  for  new  rights  and  new  subject  matter  in 
the  copyright  field  when  these  rights  are  designed  to  adapt  the  law 
to  those  changes. 

The  classic  illustration  of  how  this  discrimination  works  is  the 
French  video  levy.  In  1992,  around  $100  million  was  collected 
through  imposing  a  small  royalty  on  the  sale  of  blank  videotapes 
to  compensate  copyright  owners  for  the  home  copying  of  their 
works. 

American  films  and  TV  programs  are  very  popular  in  France,  de- 
spite France's  efforts  to  limit  their  distribution  by  onerous  quotas — 
another  issue  that  this  subcommittee  is  well  aware  of.  We  believe 
that  at  least  50  percent  of  the  programs  copied  are  our  programs. 
Yet  by  various  devices  gp^ounded  on  reference  to  inadequate  inter- 
national rules  and  clever,  but  transparent  attempts  to  circumvent 
other  existing  rules,  the  French  have  succeeded  in  paying  out  only 
$7.5  million  of  a  potential  $50  million  which  should  be  due  to  U.S. 
producers  and  to  U.S.  performers. 

The  money  not  paid  to  us  is  simply  recirculated  to  French  pro- 
ducers and  performers.  In  short,  the  money  is  generated  by  the 
copying  of  our  programs  and  paid  over  as  subsidy  to  our  competi- 
tors— a  discriminatory  scheme  which  the  Europeans  have  so  far  in- 
dicated they  have  no  intention  of  ending;  in  fact  they  intend  to  ex- 
pand it  into  new  areas. 

Mr.  Chairman,  we  cannot  live  with  such  a  system.  It  is  patently 
unfair  and  violates  the  most  basic  principles  of  fair  trade.  Without 
a  correction,  the  entire  world  will  become  entitled  to  act  in  the 
same  way  and  be  given  the  imprimatur  of  international  law.  These 
industries  are  among  our  strongest,  our  most  competitive.  Such  a 
result  could  be  intolerable. 

In  addition,  we  seek  a  change  in  the  drafting  of  how  a  grand- 
father provision  affects  the  rental  right  in  sound  recordings  in 
Japan.  We  are  concerned  how  that  will  read,  and  we  are  also  con- 
cerned about  a  shortening  of  the  5-year  transition  period  that  less 
developed  countries  now  have  before  they  must  implement  their 
TRIPS  obligations. 

The  administration  thankfully  is  working  on  these  issues  as  well. 

I  would  also  like  to  add  our  concern  on  a  new  issue,  and  my  col- 
leagues will  speak  more  in  detail  about  it,  and  that  is  with  respect 
to  the  standard  of  review  in  the  area  of  dispute  settlement.  Intel- 
lectual property  is  a  highly  technical  field  where  the  technical  dis- 
tinctions often  have  vast  economic  consequences.  Any  weakening  of 
the  standard  of  review  would  hurt  us  and  we  would  oppose  it. 
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In  conclusion,  I  want  to  thank  the  Majority  Leader  Mr.  Gephardt 
and  the  more  than  225  of  your  colleagues  who  supported  H.R.  165. 
This  resolution  supports  the  need  for  an  unbending  national  treat- 
ment obligation  and  opposes  all  forms  of  discrimination  in  the  cul- 
tural area. 

We  hope  our  friends  abroad  get  the  message  that  the  United 
States  cannot  tolerate  this  kind  of  blatant  discrimination. 

Thank  you. 

Chairman  Gibbons.  Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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...     Testimony 
of 

Eric  H.  Smith 

Executive  Director  and  General  Counsel 

International  Intellectual  Property  Alliance 

Represent  ing 

The  International  Intellectual  Property  Alliance 

Before 

The  Subcommittee  on  Trade 

of 

The  Committee  on  Ways  &  Means 

United  States  House  of  Representatives 

November  4,  1993 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  Eric  Smith.  I  am  Executive  Director  and  General  Counsel 
of  the  International  Intellectual  Property  Alliance.  IIPA  is 
comprised  of  eight  trade  associations  that  collectively  represent 
the  U.S.  copyright  based  industries  --  the  motion  picture,  the 
recording,  computer  software  and  music  and  book  publishing 
industries.   Member  associations  are: 

American  Film  Marketing  Association  (AFMA) ; 

Association  of  American  Publishers  (AAP) ; 

Business  Software  Alliance  (BSA) ; 

Computer  and  Business  Equipment  Mcinufacturers  Association  (CBEMA) ; 

Information  Technology  Association  of  America  (ITAA) ; 

Motion  Picture  Association  of  America  (MPAA) ; 

National  Music  Publishers'  Association  (NMPA) ;  and 

Recording  Industry  Association  of  America  (RIAA) . 

These  industries  represent  the  leading  edge  of  the  world's 
high- technology,  entertainment  and  publishing  industries.  The 
copyright  industries  are  one  of  the  largest  and  fastest  growing 
segments  of  the  U.S.  economy  and  contribute  positively  to  the  U.S. 
trade  balance.  Today  the  IIPA  released  its  newest  study  on  the 
role  of  the  copyright  industries  in  the  U.S.  economy  which  reflects 
the  latest  data  available  for  1991.'  For  example: 

■  The  core  copyright  industries  accounted  in  1991  for  over  $206 
billion  in  revenues  from  their  copyright -related  activities, 
or  3.6%  of  the  U.S.  GDP. 

■  In  1991,  the  total  copyright  industries  accounted  for  $325 
billion  in  value  added,  or  eibout  5.6%  of  GDP. 

■  These  core  copyright  industries  grew  at  close  to  three  times 
the  rate  of  the  economy  as  whole  between  1977  and  1991  (4.2% 
vs.  1.5%) .  Total  copyright  industry  employment  in  1991  stood 
at  4.8%  of  all  employment  (5.5  million). 

■  These  industries  employed  new  workers  at  a  greater  rate  --3% 
between  1977-1991  --  than  any  other  comparably  sized  sector  of 
the  U.S.  economy  and  at  more  than  three  times  the  remainder  of 
the  U.S.  economy  (3.0%  vs.  0.97%). 


'Copyright  Industries  in  the  U.S.  Economy:  1993  Perspective. 
Prepared  for  the  International  Intellectual  Property  Alliance  by 
Stephen  E.  Siwek  and  Harold  Furchtgott-Roth,  Economists 
Incorporated,  October  1993. 
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■  These  industries  delivered  over  $36  billion  in  foreign  sales 
to  this  country  in  1991.  Preliminary  data  for  1992  indicate 
growth  of  9%  to  39.5  billion,  an  achievement  exceeded  only  by 
the  aerospace  and  agriculture  industries. 

Appendix  A  further  describes  IIPA's  member  trade  associations. 

As  this  Committee  so  well  knows,  the  ability  of  the  over  1500 
companies  represented  in  the  UFA  to  continue  to  contribute  to  U.S. 
exports  and  to  generate  new  jobs  in  this  country  is  critically 
dependent  on  a  world-wide  infrastructure  of  high  levels  of 
copyright  protection  and  enforcement.  Without  protection  for  our 
intellectual  property,  we  cannot  sell  our  products.  Piracy  is  our 
principle  market  access  barrier.  Open  markets  and  fair  and  free 
trade  cannot  co-exist  with  piracy. 

The  U.S.  copyright  industries  have  argued  vigorously  for  the 
establishment  of  high  levels  of  protection  and  enforcement  both 
bilaterally,  in  NAFTA  and  in  the  multilateral  context  through  the 
GATT.  We  have  been  one  of  the  prime  beneficiaries  of  the  historic 
amendments  to  the  Trade  Act  --  both  in  1984  and  again  in  1988  -- 
which  established  that  the  lack  of  adequate  intellectual  property 
protection  is  an  unfair  trade  practice.  Three  Administrations  have 
fought  hard,  and  very  successfully,  to  open  many  of  the  markets 
which  were  closed  to  our  companies  as  the  result  of  piracy.  These 
bilateral  successes  over  the  last  nine  years  are  due  to  the 
legislative  foresight  of  the  U.S.  Congress  and  the  unflagging 
commitment,  most  recently  by  Ambassador  Kantor  and  his  able  staff, 
joined  by  the  State  and  Commerce  Departments,  as  well  as  the  U.S. 
Copyright  Office  and  the  U.S.  Patent  and  Trademark  Office,  to  pry 
open  markets  in  countries  which  continue  to  condone  high  levels  of 
piracy.  At  the  same  time,  we  have  sought  to  solidify  and  extend 
these  bilateral  results  through  strong  support  of  the  NAFTA  and  by 
supporting  the  negotiation  of  a  TRIPS  agreement  in  the  GATT 
providing  high  levels  of  protection  and  enforcement. 

Mr.  Chairman,  in  January  1992  following  the  December  1991 
release  of  the  so-called  "Dunkel  Text"  or  "Draft  Final  Act,"  we 
testified  before  this  Subcommittee  and  noted  our  support  for  most 
of  the  provisions  embodied  in  the  Dunkel  text.  However,  we  also 
testified  to  our  grave  concern  over  certain  major  flaws  in  that 
proposed  agreement.  Now  we  again  appear  before  this  Subcommittee 
with  less  than  six  weeks  left  before  the  Administration  must  either 
finalize  a  new  GATT  agreement  or  admit  that  the  negotiation  process 
has  failed.  In  the  intervening  almost  two  years,  the  Dunkel  text 
has  remained  unchanged,  the  GATT  negotiation  process  having  stalled 
on  agriculture  and  other  market  access  issues.  Little  time  now 
remains  to  conclude  this  most  important  agreement . 

Our  view  has  always  been  that  a  strong  TRIPS  agreement  in  the 
GATT  would  secure  the  realistic  potential  of  achieving  a  worldwide 
infrastructure  of  protection  in  108  GATT  member  countries  as  well 
as  in  many  non-GATT  countries,  such  as  China,  the  new  States  of  the 
former  Soviet  Union,  many  countries  in  Central  and  Eastern  Europe 
and  in  the  Middle  East.  A  strong  TRIPS  agreement,  with  the 
possibility  of  multilateral  retaliation  against  countries  whose 
intellectual  property  regimes  are  inadequate,  would  be  a  powerful 
impetus  to  raising  the  worldwide  level  of  protection  and  greatly 
benefit  U.S.  exports. 

However,  an  inadequate  TRIPS  agreement,  if  it  becomes  a 
reality,  will  nevertheless  establish  the  international  standard  of 
protection.  While  the  U.S.  can  continue  to  seek  improvements 
bilaterally,  such  changes  are  likely  to  be  strongly  resisted.  For 
this  reason,  it  is  essential  that  a  final  TRIPS  agreement  establish 
a  high  level  of  protection,  a  level  not  yet  incorporated  into  the 
Dunkel  text.  Fortunately,  the  Administration  has  announced  its 
intention  to  reopen  the  text  to  repair  most  of  these  deficiencies. 
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On  the  positive  side,  the  Dunkel  text: 

■  incorporates  the  high  levels  of  protection  in  the  Berne 
Convention 

■  covers  many  of  the  critical  issues  faced  by  our 
industries  as  a  result  of  recent  changes  in  technology 
such  as 

protection  for  computer  programs  as  literary  works 

protection  for  electronic  databases 

fifty  years  protection  for  sound  recordings 

provision  for  the  exclusive  right  to  control  the 
rental  of  both  computer  programs  and  sound 
recordings,  which  if  uncontrolled  in  the  digital 
age  will  devastate  these  two  industries.  As 
discussed  further  below,  however,  the  Dunkel  text 
contains  an  exception  which  threatens  to  swallow 
this  rule. 

■  establishes  mandatory  disciplines  with  respect  to 
enforcement  including  what  is  most  critical  for  our 
industries  --  effective  border  controls  and  levels  of 
criminal  penalties  for  piracy  which  will  effectively 
deter  those  activities  within  a  country. 

■  significantly  revises  the  currently  ineffective  GATT 
dispute  settlement  machinery.  We  believe  the  Dunkel  text 
timetables  and  the  automaticity  provisions  are  acceptable 
in  a  multilateral  context. 

Unfortunately,  however,  the  Dunkel  text  must  be  revised  in  the 
following  three  areas: 

1.    National  Treatment /Contractual  Rights 

The  Dunkel  text  makes  certain  exceptions  to  the  principle  of 
national  treatment,  exceptions  which  if  maintained  in  the  text 
would  authorize  continued  discrimination  against  American  copyright 
owners.  This  discrimination  would  extend  to  allowing  countries  to 
adopt  rules  in  certain  areas  which  would  undercut  the  existing  and 
future  contractual  relationships  between  U.S.  copyright  owners  and 
those  who  contribute  creative  services  to  a  work. 

The  IIPA  and  U.S.  negotiators  have  sought  the  incorporation  of 
a  national  treatment/contractual  rights  provision  in  the  TRIPS 
agreement  which  would  end  the  unfair  treatment  which  countries, 
particularly  in  the  EC,  are  currently  affording  to  U.S.  motion 
picture  and  record  companies,  and  the  performers  who  appear  in  our 
films  and  in  our  recordings.  This  new  provision  would  also  prevent 
future  potential  discrimination  against  U.S.  book  and  music 
publishers,  software  publishers,  and  other  copyright  owners.  A 
good  example  of  the  discrimination  to  which  U.S.  companies  are  now 
subject  is  the  French  Video  Levy.  This  scheme,  which  was  first 
implemented  in  France  but  is  either  in  place  or  being  considered  by 
many  other  EC  member  states,  is  designed  to  compensate  copyright 
owners  for  the  home  taping  of  their  programs  by  adding  a  small 
royalty  to  the  cost  of  blank  videotape  (and  in  some  countries  to 
VCRs  as  well) .  In  1992,  approximately  $100  million  was  collected 
in  France  for  distribution  to  claimants  of  the  levy.  After  the 
money  is  collected  by  an  organization  known  as  Copie  France,  it  is 
then  placed  into  three  separate  funds,  an  "authors'  fund,"  a 
"videogram  producers'  fund, "  and  a  "performers'  fund, "  and,  after 
deduction  of  25%  from  each  fund  to  be  used  for  "cultural"  purposes, 
then  distributed  to  the  beneficiaries  of  each  fund. 
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This  leaves  approximately  $25  million  in  each  of  the  three 
funds  for  distribution  to  those  beneficiaries  based  on  the  amount 
and  titles  being  copied.  Since  U.S.  films  represent  approximately 
50%  of  box-office  collections  in  France,  an  even  higher  percentage 
of  home  video  collections  and  with  our  TV  programs,  were  dominant 
on  French  television,  it  is  reasonable  to  assume  that  the  share  of 
copying  done  of  U.S.  films  is  50%.  This  would  mean  that  U.S. 
"authors,"  "producers"  and  "performers"  should  be  receiving  a  total 
of  $37.5  million.  Instead,  U.S.  film  companies  receive  only  30%  of 
the  authors  share  or  $7.5  million  and  U.S.  interests  are  denied 
altogether  any  share  of  the  "producers"  or  "performers"  fund.  The 
grounds  given  are  that  nothing  in  international  law  compels  the 
payment  of  any  of  these  funds  to  U.S.  interests  even  though  a 
substantial  portion  of  the  money  is  collected  in  the  first  place 
for  the  copying  of  U.S.  films.^  That  money  --  which  should  be  paid 
to  U.S.  interests  --is  instead  redistributed  to  French  producers 
and  performers.   This  discrimination  is  obvious  and  unacceptable. 

The  French  Audio  Levy  works  in  the  same  discriminatory  way  to 
deny  "national  treatment"  to  U.S.  record  companies  and  U.S. 
performers.  In  this  system,  there  are  again  three  funds  amounting 
to  around  $30  million  in  1992:  an  "authors'  fund,"  a  "phonogram 
producers'  fund,"  and  a  "performers'  fund."  Because  French  law 
(and  the  law  of  most  EC  men±)er  states)  --  and  the  proposed  Dunkel 
text  --  permits  an  exception  to  "national  treatment"  for  record 
producers  (and  for  the  "performers"  share),  U.S.  record  companies 
and  U.S.  performers  receive  nothing  from  this  levy  scheme. 

The  discrimination  permitted  in  France,  which  the  French  argue 
would  continue  to  be  permissible  under  the  Dunkel  text,  would  not 
only  permit  withholding  of  significant  portions  of  these  video  and 
audio  levy  funds,  but  would  also  permit  all  GATT  countries  to 
discriminate  (except  where  there  is  agreement  that  a  Berne 
Convention  obligation  is  involved)  whenever  a  new  right  or  new 
subject  matter  is  granted  protection.  Thus,  if  any  country  were, 
for  example,  to  create  a  right  to  control  the  public  performance  of 
a  transmission  of  sound  recording,  (a  right  not  afforded  in  the 
Dunkel  text) ,  such  country  would  not  be  bound  to  extend  such  right 
to  U.S.  record  producers  and  performers.  A  GATT  agreement 
permitting  such  discrimination  both  for  existing  rights  and  any  new 
right  or  subject  matter  is  intolerable  and  must  be  rectified. 

Without  a  TRIPS  rule  to  prohibit  this  discrimination, 
potential  losses  to  U.S.  companies  and  the  U.S.  economy  could  be  in 
the  hundreds  of  millions  of  dollars  annually  by  the  end  of  this 
decade.  Perhaps  more  fundamentally,  this  discriminatory  approach 
results  in  our  legal  arrangements  for  the  creation  and  distribution 
of  copyrighted  works  being  made  subject  to  the  myriad  legal  regimes 
in  effect  in  other  countries.  We  are  merely  asking  that  our 
contractual  arrangements  and  the  legitimate  expectations  of  all  the 
parties  to  these  arrangements  be  given  effect.  The  U.S.  itself 
abides  fully  by  the  cardinal  rule  of  international  trade  in 
copyright,  that  is,  "national  treatment."  We  only  ask  the  same  of 
our  trading  partners . 

2 .    Protection  of  Sound  Recordings 

The  Dunkel  text,  while  estaiblishing  the  correct  rule  that 
producers  of  sound  recordings  must  have  the  right  to  authorize  or 
prohibit  the  rental  of  their  works,  sought  to  "grandfather"  the  one 
country  in  the  world  --  Japan  --  which  has  already  in  place  a 
regime  which  permits  the  rental  of  sound  recordings  under  certain 
circumstances.   Under  U.S.  law,  record  companies  have  an  absolute 


^The  "authors"  share  is  correctly  viewed  by  the  French 
collecting  society  as  subject  to  the  national  treatment  obligation 
contained  in  the  Berne  Convention.  But  many  European  interests  now 
argue  that  even  this  share  is  outside  the  Berne  obligation  to 
provide  full  national  treatment. 
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right  to  prohibit  the  commercial  rental  of  their  works  amd  the 
proposed  TRIPS  rule  is  clearly  the  right  one.  U.S.  record 
companies,  despite  their  objections  to  a  "grandfather"  of  Japan's 
system,  recognize  the  practical  political  objectives  which  underlie 
this  decision.  Unfortunately,  the  Dunkel  text's  "grandfather" 
provision  is  written  in  such  a  way  that  other  countries  could  take 
advantage  of  it  and  create  additional  exceptions  to  the  TRIPS  rule. 
The  U.S.  recording  industry  is  unalterably  opposed  to  additional 
countries  evading  the  general  rule.  We  seek  a  tightening  of  the 
language  of  this  grandfather  provision. 

Also  in  connection  with  protection  afforded  U.S.  record 
companies,  the  Dunkel  text  adopts  a  rule  from  the  Rome  Convention 
to  which  the  United  States  is  not,  and  is  unlikely  to  become,  a 
party  because  of  its  inadequate  protection.  This  rule  permits  all 
signatories  to  the  TRIPS  agreement  to  define  "personal  use"  of  a 
sound  recording  as  non- infringing  regardless  of  the  commercial 
impact  of  such  use  on  the  legitimate  interests  of  the  sound 
recording  producer.  This  problem  is  easily  corrected  by 
application  of  an  agreed-upon  rule  of  the  Berne  Convention,  Article 
9(2)  ,  to  sound  recordings  which  would  only  permit  limitations  which 
do  not  conflict  with  the  normal  exploitation  of  the  sound  recording 
or  prejudice  the  legitimate  interests  of  the  producer. 

3 .    Transition 

The  third  flaw  is  the  Dunkel  text's  choice  of  a  five-year 
transition  period  before  which  developing  countries  need  bring 
their  copyright  regimes  into  compliance  with  the  TRIPS  agreement. 
We  view  this  period  as  unnecessarily  long.  Virtually  all  LDCs  are 
members  of  the  Berne  Convention  and  their  laws  are  already  close  to 
being  compatible  with  their  TRIPS  obligations.  A  five-year  period, 
if  adopted,  threatens  to  undo  much  of  what  has  already  been 
accomplished  in  bilateral  negotiations  now  pending  --by  giving 
these  countries  an  additional  grace  period  which  they  do  not  need 
and  which  merely  prolongs  the  period  of  piracy  losses  which  U.S. 
companies  must  endure.  We  consider  a  three-year  period  (vs.  a  two- 
year  period  for  developed  countries)  to  be  more  than  generous  with 
respect  to  copyright  protection. 

The  Administration  has  announced  its  intention  and  commitment 
to  "reopen"  the  TRIPS  text  to  include  a  broad  national  treatment 
provision'  and,  as  a  technical  matter,  to  repair  the  flaw  in  the 
"grandfather"  provision.  We  commend  the  Administration  for  making 
the  national  treatment  issue  a  critical  element  of  any  final  GATT 
Agreement  which  will  be  acceptable  to  the  United  States.  We  also 
commend  the  Majority  Leader,  Mr.  Gephardt  and  the  other  225 
cosponsors  of  H. Res. 165  --  a  majority  of  this  body  --  for  agreeing 
with  us  in  urgently  calling  for  a  GATT  Agreement  which  outlaws 
discrimination  against  the  U.S.  copyright -based  industries,  whether 
by  denial  of  national  treatment,  or  through  quotas  or  the  denial  of 
adequate  copyright  protection  and  enforcement  by  our  trading 
partners.   A  copy  of  this  Resolution  is  attached  as  Appendix  B. 

Mr.  Chairman,  IIPA  members  stand  unequivocally  in  support  of 
a  broad  principle  of  national  treatment  as  a  critical  part  of  any 
new  GATT  regime  on  intellectual  property.  We  hope  we  can  return  to 
this  hearing  room  early  next  year  to  provide  our  unequivocal 
support  to  a  TRIPS  text  that  is  fully  in  the  interest  of  our 
industries . 


'By  contrast  with  the  Dunkel  text,  the  NAFTA  contains  such  a 
broad  national  treatment  provision,  applicable  fully  to  Mexico  but 
unfortunately  not  to  Canada  because  of  the  cultural  exemption 
provision  in  Article  2106  of  that  Agreement. 
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The  International  Intellectual  Property  AlliaiKe  is  an  organization  formed  in  1984 
to  represent  the  U.S.  copyright-based  uodustries  in  bilateral  and  multilateral  efforts  to 
improve  international  protection  of  copyrighted  woilcs.  It  is  comprised  of  eight  trade 
associations,  each  representing  a  significant  segment  of  the  U.S.  copyright  commimity. 
Together  Alliance  members  represent  approximately  1,500  U.S.  companies  and  accoimt 
for  over  5%  of  the  U.S.  GDP. 


The  Association  of  American  Publishers  (AAP) 

AAP  has  approximately  230  corporate  members  located  throughout  the  U.S.,  and 
is  the  principal  trade  association  of  the  book  publishing  industry.  AAP  members  publish 
hardcover  and  paperback  books  in  every  field,  including  general  fiction  and  non-fiction, 
poetry,  children's  books,  textbooks.  Bibles  and  other  religious  books,  reference  works, 
scientific,  medical,  technical,  professional  and  scholarly  books  and  journals,  and 
classroom  instructional  and  testing  materials.  AAP  members  also  produce  computer 
software  and  electronic  products  and  services,  such  as  on-line  databases,  CD-ROM,  and 
CD-I.  AAP's  primary  functions  are  to  promote  the  status  of  publishing  around  the 
world,  to  assist  in  protecting  its  members'  copyrights  at  home  and  abroad,  and  defend 
intellectual  freedom  at  home  and  the  freedom  of  written  expression  worldwide. 


The  American  Film  Marketing  Association  (AFMA) 

AFMA  is  a  non-profit  organization  whose  members,  large  and  small,  produce  and 
license  the  international  rights  to  independent  English-language  films.  Comprised  of 
124  members,  AFMA  estimates  that  its  members  generated  total  international  revenues 
in  excess  of  $1.3  billion  in  1991/1992.  A  major  portion  of  those  sales  are  registered  at 
the  American  Film  Martlet,  which  is  the  largest  and  most  important  international  motion 
picture  trade  maricet  in  the  industry.  Sponsored  and  owned  by  AFMA,  the  American 
Film  Market  provides  the  majority  of  the  budget  and  enables  the  association  to  fund  its 
growing  agenda,  which  iiKludes,  among  other  things,  the  American  Film  Export 
Association,  an  international  arbitration  tribimal,  ongoing  discussions  with  U.S.  and 
foreign  governments  and  agencies,  and  a  motion  picture  registry  that  provides  a  library 
of  vital  licensing  information  on  more  than  10,000  films. 


The  Business  Software  Alliance  CBSA) 

BSA  was  organized  in  the  fall  of  1988  and  consists  of  nine  member  companies 
including:  Aldus,  Apple  Computer,  Autodesk,  Borland,  Computer  Associates,  Lotus, 
Microsoft,  Novell,  and  WordPerfect.  The  members  provide  about  75  percent  of  the 
world's  pre-packaged  software  published  by  U.S. -based  companies. 

BSA  conducts  litigation,  mailceting  aixl  public  policy  activities  in  the  United  States 
and  more  than  35  other  countries.  BSA's  mission  is  to  advance  free  and  open  world 
trade  of  legitimate  software  by  advancing  strong  intellectual  property  protection  for 
software,  increasing  public  awareness  of  the  legal  protection  of  software,  and  acting 
against  unauthorized  software  copying  in  all  forms. 
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The  Computer  and  Business  Equipment  Manufacturers  Association  (CBEMA> 

CBEMA  represents  the  leading  edge  of  the  world's  high  technology  companies 
in  computers,  business  equipment,  and  telecommunications  hardware,  software,  and 
services  to  strengthen  the  industry  in  the  U.S.  with  emphasis  on  improving  the  global 
competitiveness  of  U.S. -owned  industry.  CBEMA 's  27  members  had  combined  sales  of 
$236  billion  in  1992.  CBEMA  members  employ  more  than  1  million  people  in  the  U.S. 
and  are  responsible  for  over  20%  of  all  industry  funded  research  and  development. 


The  Information  Technology  Association  of  America  (ITAA) 

With  over  500  members,  ITAA  is  a  major  trade  association  serving  the 
information  technology  industry.  Founded  as  the  Association  of  Data  Processing 
Services  Organizations  (ADAPSO)  in  1961 ,  ITAA  has  expanded  its  constituency  over  the 
years  to  include  companies  in  every  facet  of  the  IT  industry,  including  computer 
hardware,  software  and  communications.  It  represents  firms  that  market  personal,  mid- 
range,  and  mainframe  software  products,  as  well  as  information  technology  services, 
information  systems  integration  services,  network-based  services,  and  value-added 
remarketing  services.    ITAA's  members  provide  these  services  on  a  global  basis. 


The  Motion  Picture  Association  of  America  (MPAA) 

The  Motion  Picture  Association  of  America  acts  domestically  as  the  voice  and 
advocate  of  seven  of  the  largest  producers  and  distributors  of  filmed  entertainment. 
MPAA's  counterpart,  the  Motion  Picture  Export  Association  of  America  (MPEAA), 
serves  the  same  purpose  on  an  international  basis. 

Founded  in  1922  as  the  trade  association  for  the  American  film  industry,  the 
MPAA  has  broadened  its  mandate  over  the  years  to  reflect  the  diversity  of  the  expanding 
motion  picture  industry.  Today,  these  associations  represent  not  only  the  world  of  the 
theatrical  film,  but  also  major  producers  and  distributors  of  entertainment  programming 
for  television,  cable,  and  home  video,  and  looking  into  the  future,  for  delivery  systems 
not  yet  imagined.  Among  its  principle  missions,  the  MPAA  directs  an  anti-piracy 
program  to  protect,  through  copyright  and  other  laws,  U.S.  films  in  more  than  50 
countries  throughout  the  world.  The  MPAA  also  works  to  eliminate  unfair  and 
restrictive  trade  regulations  and  practices  and  non-tariff  trade  barriers  to  allow  free 
competition  in  the  international  marketplace. 


The  National  Music  Publishers  Association  (NMPA) 

NMPA  is  a  trade  association  representing  over  500  U.S.  businesses  that  own, 
protect,  and  administer  copyrights  in  musical  works.  For  more  than  seven  decades, 
NMPA  has  served  -  in  the  national  and  international  arenas  ~  as  the  eyes,  ears,  and 
voice  of  the  American  music  publishing  association. 

NMPA's  wholly-owned  subsidiary,  the  Harry  Fox  Agency,  Inc.  (HFA),  acts  as 
agent  for  more  than  10,000  U.S.  publishers  in  connection  with  the  issuance  of 
mechanical  licenses,  covering  the  majority  of  musical  compositions  contained  in  U.S. 
records,  tapes,  compact  discs,  and  imported  phonorecords.  HFA  also  collects  and 
distributes  royalties  for  licenses  it  issues  and  audits  them  to  ensure  the  accuracy  of 
licensees'  accoimtings.  Through  reciprocal  representation  agreements  with  similar 
collecting  societies  throughout  the  world,  HFA  provides  these  services  to  its  publisher 
principals  on  a  global  basis.  In  addition,  HFA  often  licenses  on  a  worldwide  basis  on 
behalf  of  its  publisher  principals  for  use  in  films,  commercials,  television  programs,  and 
other  types  of  audio  visual  media.  Through  its  involvement  in  various  international 
organizations  including  BIEM,  an  umbrella  group  of  trade  associations  operating  in  over 
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80  countries,  NNfPA/HFA  plays  an  active  role  throughout  the  worid  in  protecting 
copyright  interests  of  the  U.S.  music  publishing  industry. 


The  Recording  Industry  Association  of  America  (RIAA') 

RIAA  is  a  trade  association  representing  the  interests  of  the  U.S.  record 
companies,  which,  collectively,  generated  sales  around  the  world  in  excess  of  $16  billion 
in  1991 .  RIAA  member  companies  account  for  approximately  50%  of  the  world's  annual 
trade  and  95%  of  all  legitimate  recordings  sold  in  the  United  States.  The  U.S.  recording 
industry  employs  hundreds  of  thousands  of  workers  at  a  variety  of  levels  and  produces 
a  foreign  trade  surplus.  Nearly  50%  of  all  sales  of  U.S.  recordings  occur  in  overseas 
markets,  and  this  percentage  has  been  iiKreasing  steadily. 

RIAA  maintains  a  large  legal  and  investigative  staff  to  fight  against  all  forms  of 
music  piracy  and  is  associated  with  local  recording  industry  groups  around  the  world  to 
extend  this  fight.  One  of  its  principle  missions  is  to  ensure  that  copyright  legislation 
remains  adequate  in  light  of  a  rapidly  changing  technological  environment,  aixl  that 
appropriate  conditions  exist  to  foster  creativity  in  music  through  increased  investment, 
production,  and  distribution. 


60 
APPENDIX  B 


IV 


103d  congress 
1st  Session 


H.  RES.  165 


Ezpressing^  the  sense  of  the  House  regarding  the  protection  to  be  accorded 
United  States  copyrigfat-based  industries  under  agreements  entered  into 
pursuant  to  the  Uruguay  Round  of  trade  negotiations. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Mat  4,  1993 
Mr.  Gephardt  (for  himself,  Mr.  Kopbtski,  Mr.  Matsut,  Mr.  Moorhead, 
Mr.    Market,    Ms.    Slaughter,   Mr.    Edwards   of  California,   Mr. 
Hughes,  and  Mr.  Sukdquist)  submitted  the  following  resolution;  which 
was  referred  to  the  Committee  on  Ways  and  Means 


RESOLUTION 

Ejq)ressmg  the  sense  of  the  House  regarding  the  protection 
to  be  accorded  United  States  copyright-based  industries 
under  agreements  entered  into  pursuant  to  the  Uruguay 
Round  of  trade  negotiations. 

"Whereas  copyright-based  industries  in  the  United  States, 
such  as  those  engaged  in  motion  picture  and  television 
program  production,  audio  recording,  publishing,  and 
computer  software  development,  are  an  increasingly  vital 
component  of  the  United  States  economy,  having  contrib- 
uted 5.8  percent  in  value  added  to  the  United  States 
gross  domestic  product  in  1990  and  having  grown  at  over 
twice  the  annual  rate  of  the  economy  as  a  whole  from 
1977  to  1990; 
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Whereas  United  States  producers  of  copyrighted  works, 
which  sell  ingenuity  and  vision,  the  products  of  the  fu- 
ture, and  make  the  United  States  the  world's  largest  ex- 
porter of  creative  materials,  earned  approximately 
$34,000,000,000  in  foreign  sales  in  1990; 

Whereas  during  the  period  between  1970  and  1990 — 

(1)  employment  in  copyright-based  industries  in  the 
United  States  rose  by  over  2,500,000  workers,  from 
3,000,000  to  over  5,500,000,  and 

(2)  the  total  employment  in  such  industries  rose 
from  3.3  percent  to  4.8  percent  of  all  United  States 
workers; 

Whereas  some  of  the  largest  trading  partners  of  the  United 
States  impose  market  access  barriers  and  offer  subsidies 
to  domestic  producers,  thereby  making  it  more  difficult 
for  United  States  copyright-based  industries  to  compete 
in  foreign  markets; 

Whereas  many  nations  fail  to  provide  adequate  and  effective 
copyright  protection,  refuse  to  afford  United  States  copy- 
right owners  the  same  level  of  protection  that  is  granted 
to  their  nationals,  or  disallow  United  States  contractual 
rights  governing  copyrighted  works;  and 

Whereas  the  ongoing  Uruguay  Round  of  trade  negotiations 
under  the  Greneral  Agreement  on  Tariffis  and  Trade  pro- 
vides an  opportunity  to  negotiate  improved  market  ac- 
cess, and  equality  of  treatment  and  protection  from  theft, 
for  the  United  States  copyright-based  industries:  Now, 
therefore,  be  it 

1  Resolved,  That  the  United  States  Trade  Representa- 

2  tive  should  insist  that  any  trade  agreement  negotiated 

3  pursuant  to  the  Uruguay  Round  to  which  the  United 

HRES  laa  iH 
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1  States  will  be  a  party  must  provide  United  States  copy- 

2  right-based  industries  with — 

3  (1)  fair  and  equal  access  to  the  markets  of  the 

4  nations  that  are  party  to  the  General  Agreement  on 

5  Tariffs  and  Trade; 

6  (2)   equal  opportunities   to  obtain  government 

7  funding; 

8  (3)  adequate  and  effective  copyright  protection, 

9  including  full  national  treatment  and  recognition  of 

10  contractual  rights;  and 

11  (4)   a  mechanism  to  resolve  expeditiously  dis- 

12  putes  concerning  market  access,  national  treatment, 

13  and  copyright  protection. 
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Chairman  Gibbons.  Mr.  Clemente. 

TESTIMONY  OF  CX.  CLEMENTE,  SENIOR  VICE  PRESIDENT, 
CORPORATE  AFFAIRS,  PFIZER  INC^  ON  BEHALF  OF  INTEL- 
LECTUAL  PROPERTY  COMMITTEE 

Mr.  Clemente.  Mr.  Chairman  and  members  of  the  committee,  I 
am  Lou  Clemente,  senior  vice  president  for  Corporate  Affairs  of 
Pfizer,  Inc.  I  appreciate  your  invitation  to  provide  the  views  of  the 
Intellectual  Property  Committee,  known  as  the  IPC,  on  the  Uru- 
guay round  negotiations  on  intellectual  property. 

The  IPC's  views  are  presented  in  detail  in  my  written  testimony 
and  in  a  letter  that  the  IPC  sent  to  Ambassador  Kantor  on  March 
11,  1993,  which  I  ask  be  included  in  the  record  of  this  hearing. 

Intellectual  property  protection  is  about  American  competitive- 
ness and  American  jobs.  America's  competitive  edge  rests  ulti- 
mately on  our  creativity  and  resourcefulness — the  unique  ability  of 
Americans  to  generate  new  ideas  and  develop  new  ways  of  looking 
at  the  world.  Our  growth  industries  are  idea  industries,  such  as  en- 
tertainment, pharmaceuticals  and  computer  software. 

All  of  these  and  many  more  will  need  strong  intellectual  property 
protection  if  they  are  to  continue  to  grow,  to  create  skilleci  and 
high-paying  jobs  and  to  expand  into  new  markets  worldwide.  If 
local  pirates  and  counterfeiters  are  allowed  to  steal  the  products  of 
our  intellectual  labor,  America  will  forfeit  the  most  crucial  element 
of  its  global  competitive  edge. 

In  this  regard,  the  Dunkel  text  on  TRIPs  goes  a  long  way  in  pro- 
viding the  type  of  intellectual  property  protection  that  the  IPC, 
three  successive  administrations  and  the  U.S.  Congress  have  been 
seeking  together  in  the  GATT  for  over  the  past  7  years.  The  text, 
however,  contains  certain  provisions  that  undermine  adequate  and 
effective  intellectual  property  protection  and  we  look  to  Ambas- 
sador Kantor  and  his  negotiating  team  to  rectify  these  key  provi- 
sions in  the  upcoming  end  game  of  the  round. 

The  two  major  outstanding  deficiencies  in  the  current  TRIPs  text 
deal  with  transitional  arrangements  and  national  treatment  and 
contractual  rights.  The  latter  point  has  been  covered  well  by  Mr. 
Smith.  Unless  overly  long  and  discriminatory  provisions  are  short- 
ened, the  developing  countries  will  be  legally  permitted  under  the 
GATT  to  deny  intellectual  property  protection  and  to  engage  in 
international  piracy  far  into  the  future. 

The  United  States  will  be  banned,  for  the  next  5  to  10  years  at 
least,  from  taking  any  effective  action  either  under  GATT  dispute 
settlement  or  outside  the  GATT;  for  example  under  super  301,  to 
protect  these  very  industries  that  have  contributed  so  much  to  the 
growth  of  U.S.  jobs  and  exports.  The  transition  period  must  be 
shortened  to  2  years  for  all  intellectual  property  elements  in  all  de- 
veloping countries. 

In  addition  to  being  overly  long,  the  transition  periods  in  the 
Dunkel  text  discriminate  among  industrial  sectors  by  providing  a 
longer  transition  for  pharmaceutical,  agrichemical  and  chemical 
products,  which  are  among  our  most  internationally  competitive  in- 
dustries. Shortening  the  transition  period  to  2  years  will  go  a  long 
way  to  erasing  this  discrimination.  However,  the  only  effective  way 
to  ensure  that  the  pharmaceutical,  agrichemical  and  chemical  in- 
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dustries  receive  equal  treatment  under  TRIPs  is  to  provide  full  pro- 
tection for  products  in  the  development  pipeline. 

In  the  area  of  copyright,  the  Dunkel  text  violates  the  cardinal 
trade  principle  of  national  treatment,  which  could  result  in  the  loss 
of  hundreds  of  millions  of  dollars  to  the  U.S.  record  and  film  com- 
panies and  the  people  they  employ.  The  agreement  would  also  per- 
mit countries  to  undercut  contractual  relationships  between  U.S. 
copyright  owners  and  those  who  contribute  creative  services.  These 
problem  areas  must  be  rectified. 

Two  other  important  issues  could  undermine  the  good  intentions 
of  the  TRIPs  agreement.  The  first  concerns  the  current  proposals 
on  MTO  amendments,  waivers  and  nonapplication.  This  set  of  is- 
sues is  covered  in  full  in  my  written  testimony. 

The  second  is  the  current  U.S.  attempt  to  limit  the  scope  of  re- 
view of  multilateral  dispute  settlement  panels.  Under  the  U.S.  pro- 
posal, dispute  settlement  panels  would  not  be  able  to  challenge  a 
national  interpretation  of  MTO  rules  so  long  as  the  interpretation 
was  reasonable  even  if  the  panel  itself  favored  a  different  interpre- 
tation. While  the  language  of  some  key  TRIPs  provisions  appears 
to  be  open  to  interpretation,  the  meaning  and  intent  of  these  provi- 
sions are  very  specific  and  known  to  our  negotiators  and  the  GATT 
secretariat.  If  other  "reasonable"  but  mistaken  interpretations  are 
placed  outside  the  purview  of  dispute  settlement  panels,  the  value 
of  the  multinational  enforcement  mechanism  will  plummet.  Such  a 
standard  of  review  would  undermine  the  multilateral  enforcement 
of  the  TRIPs  provisions  and  jeopardize  U.S.  industry  support  for 
the  Uruguay  round  package. 

The  need  to  address  the  items  I  raise  today  is  vital  in  light  of 
what  the  United  States  will  be  expected  to  give  up  in  a  TRIPs 
agreement.  Expected  changes  in  section  104  and  section  337  are 
very  contentious  domestic  issues.  So  too  will  be  the  limitations  on 
our  use  of  special  301,  one  of  the  Congress'  most  important  and  ef- 
fective trade  enforcement  tools.  Without  a  strong  agreement  in  re- 
turn, these  concessions  could  tie  our  hands  in  ways  that  the  Con- 
gress and  the  President  would  come  to  regret. 

Finally,  we  must  recall  that  NAFTA  contains  far  higher  stand- 
ards of  intellectual  property  protection  than  does  the  TRIPs  agree- 
ment. Should  it  pass,  and  we  hope  and  expect  that  it  will,  we  will 
look  to  the  intellectual  property  provisions  of  the  NAFTA  as  the 
model  for  future  intellectual  property  agreements  in  Latin  Amer- 
ica, Asia  and  Eastern  Europe. 

The  IPC  remains  committed  to  working  with  the  U.S.  Govern- 
ment during  the  forthcoming  end  game  of  the  round.  A  final  posi- 
tion of  the  IPC  however  will  depend  on  the  success  of  our  nego- 
tiators in  gaining  the  improvements  in  the  Dunkel  text  that  we 
seek. 

Thank  you. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  C.L.  CLEMENTE 

SENIOR  VICE  PRESIDENT,  CORPORATE  AFFAIRS 

PFIZER  INC. 

ON  BEHALF  OF 

THE  INTELLECTUAL  PROPERTY  COMMITTEE 

I  am  C.L  Clemante.  Senior  Vic*  President  for  Corporate  Affairs  of  Pfizer  Inc.  I  t^jpreciate 
your  invitation  to  provide  the  views  of  the  Intellectual  Property  Committee  (IPC)'  on  the  Uruguay 
Round  negotiations  as  they  may  affect  specific  U.S.  commercial  interests.  My  testimony  today 
will  focus  on  three  issues:  (i)  the  TRIPS  (intellectual  property)  provisions  of  the  Draft  Final  Act, 
the  so-caJled  'Ouni<el  text:'  (ii)  certain  provisions  related  to  the  Multilateral  Trade  Orgemization 
(MTO);  emd  (HI)  dispute  settlement  procedures. 

I  do  not  plan  to  go  over  all  of  our  concems  about  the  current  TRIPS  provisions.  They  are 
well  known  to  the  Congress  and  to  your  Subcommittee,  in  particular.  The  IPC  first  presented 
its  views  on  the  Dunitel  TRIPS  text  before  this  Subcommittee  at  its  hearing  of  January  23,  1992  - 
-  just  one  month  after  the  release  of  the  document.  Our  views  on  the  Ounkel  text  are 
summarized  in  a  letter  that  the  IPC  sent  to  Ambassador  Kantor  on  March  1 1 ,  1993,  which  I  ask 
be  Included  in  the  record  of  this  hearing.  At  this  point  In  the  negotiations  -  with  less  than  six 
weeks  to  go  before  the  December  15th  deadline  -  it  would  be  most  appropriate  for  me  to 
provide  the  Subcommittee  with  the  views  of  the  IPC  on  what  we  consider  to  be  the  "bottom  line" 
TRIPS  issues. 

In  considering  the  TRIPS  agreement,  one  must  recall  that  protection  of  intellectual  property 
Is  not  a  momentary  enthusiasm  of  U.S.  Industry.  Indeed,  intellectutU  property  rights  have  been 
a  part  of  our  national  culture  since  our  founding  fathers  provided  protection  for  intellectual 
property  In  the  Constitution.  U.S.  industry  believes  that  the  protection  of  Intellectual  property 
both  here  and  abroad  Is  good  for  the  U.S.  economy  and  contributes  to  the  creation  of  new,  high 
paying  jobs  in  the  United  States.  By  providing  Incentives  to  continued  Innovation  and  cultural 
euid  technological  creativity,  Intellectual  property  protection  Is  the  foundation  of  the  Intematlonal 
competitiveness  of  U.S.  industry.  Among  the  most  intemationally  competitive  are  the  research- 
based  and  creative  industries  that  are  dependent  on  strong  intellectual  property  protection, 
many  of  which  are  represented  on  the  IPC.  While  these  intellectusil  property-based  industries 
continue  to  make  positive  contributions  to  the  U.S.  trade  balance,  the  growth  of  their  sales  in 
foreign  markets  heis  been  constrained  by  local  piracy  and  counterfeiting.  It,  thus,  is  essential 
to  the  continued  growth  and  future  competitiveness  of  these  Industries  that  our  trading  partners 
provide  higher  levels  of  intellectual  property  protection  on  which  U.S.  exports  -  eind,  hence, 
good  U.S.  jobs  -  are  dependent. 

The  Dunkel  text  on  TRIPS  goes  a  long  way  in  providing  the  type  of  intematlonal  intellectual 
property  protection  that  the  IPC,  three  successive  Administrations  emd  the  U.S.  Congress  have 
been  seeking  together  in  the  GATT  for  over  the  last  seven  years.  As  a  general  rule,  the  text 
contcuns  high  standards  of  protection  cind  enforcement,  has  a  multilateral  dispute  resolution 
mecheinism  and  limits  msmy  of  the  exceptions  and  derogations  from  the  standards  of  protection 
that  had  been  a  concem  for  the  IPC.  The  text,  however,  contciins  cert2un  provisions  that 
undermine  adequate  and  effective  international  Intellectual  property  protection,  and  we  k>ok  to 
Ambassador  Kantor  and  his  negotiating  team  to  rectify  these  key  provisions  In  the  upcoming 
"end  game'  of  the  multilateral  trade  negotiations. 

1.      TRIPS  Provisions 

The  major  outstsmding  deficiencies  in  the  current  TRIPS  text  that  need  to  be  Improved  in 
order  to  secure  an  adequate  and  effective  GATT  Intellectuai  property  instrument  Include: 

a.      Transitiohiil  arretngements  -  The  overiy  long  and  discriminatory  trsinsitlon  periods' 
found  In  the  cun-ent  Dunkel  text  on  TRIPS  negate  the  value  of  the  text's  generally 


The  member  companies  of  the  IPC  are  Bristol-Myers  Squibb,  Digital  Equipment 
Corporation,  DuPofit,  FM.'  Geneial  Beet  .c,  Hewlott-Packard,  IBM,  Johnson  &  Johnson,  Ms;ck, 
Monsanto,  Pfizer,  Procter  &  Gamble,  Rockwell  International  and  Time  Warner. 

'  Under  the  cun-ent  Dunkel  text,  ttll  developing  emd  Eastern  European  countries  will  have  5 
years  after  the  agreement  enters  Into  force  to  conform  their  national  laws  to  the  TRIPS 
obligations  with  respect  to  all  intellectual  property  elements  (patents,  copyright,  trademarks, 
trade  secrets/proprietary  information,  semiconductor  layout  designs,  Industrial  designs  and 
geographical  Indications).  LIXJs  that  have  not  done  so  will  have  an  additional  5  years  (for  a 
total  of  10  years)  to  provide  patent  protection  for  pharmaceutical  and  agrichemlcal  products. 
The  transition  period  for  the  least  developed  countiies  —  a  specific  UN  designation  for 
approximately  45  of  the  poorest  developing  countries  —  Is  a  minimum  of  eleven  years  from  the 
date  of  the  agreement's  entry  into  force. 
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adequate  and  effective  standards  of  intellectual  property  protection.  These  standards 
of  intellectual  property  protection  will  be  of  little  Immediate  help  to  U.S.  industries  if 
they  have  to  wait  five  to  ten  years  before  they  can  begin  to  reap  any  international 
commercial  benefits  in  the  developing  countries  (LDCs)  from  TRIPS.  Unless  the 
transition  periods  are  shortened,  LiXJs  will  be  legally  permitted  under  the  GATT  to 
deny  intellectual  property  protection  and  to  engage  in  intemational  piracy.  In  turn,  the 
United  States  will  be  barred,  for  the  next  five  to  ten  years,  from  taking  any  effective 
action,  either  under  GATT  dispute  settlement  or  bilaterally  outside  the  GATT,  under, 
for  example,  Special  301 ,  to  protect  those  very  industries  that  have  contributed  so 
much  to  the  growth  of  U.S.  jobs  and  exports. 

The  IPC  is  especially  concerned  that,  under  the  current  TRIPS  transition  provisions, 
the  United  States  will  have  to  stand  idly  by  and  watch  as  the  LDCs  steal  our 
technology  and  creative  works  and,  thus,  U.S.  jobs.  This  will  represent  a  dramatic 
change  from  the  current  situation  in  which  the  United  States  can  use  the  full  range  of 
Its  bilateral  weapons  to  stop  the  piracy  and  counterfeiting  of  U.S.  intellectual  property. 
We  urge  this  Subcommittee  to  make  it  clear  to  our  negotiators  that  the  current 
transition  periods  are  unacceptable  and  that  they  must  be  shortened  to  two  years  for 
all  intellectual  property  elements  in  all  LOCs. 

We  recognize  that  GATT  agreements  traditionally  provide  LDCs  with  transition  periods 
that  enable  them  to  conform  their  national  laws  to  the  new  intemational  standards. 
We,  however,  believe  that  the  transition  periods  for  TRIPS  should  reflect  the  fact  that, 
for  many  advanced  LDCs  such  as  Brazil,  Argentina,  and  even,  India,  much  of  the 
infrastructure  for  adequate  and  effective  intellectual  property  protection  Is  already  in 
place.  Thus,  the  only  issue  is  whether  these  countries  have  the  political  will  to  adopt 
strong  national  protection.  Developing  the  necessary  political  will  does  not  take  five 
to  ten  years. 

In  addition  to  being  overly  long,  the  transition  periods  currently  found  in  the  Dunkel 
text  discriminate  among  industrial  sectors  by  providing  a  longer  transition  for 
pheumaceutical,  agrichemical  and  chemical  products,  which  are  among  our  most 
intemationally  competitive  industries.  Shortening  the  transition  period  to  two  years  for 
all  intellectual  property  elements,  as  we  have  already  urged,  will  go  a  long  way  to 
erasing  this  discrimination.  However,  the  only  effective  way  to  ensure  that  the 
pharmaceutical,  agrichemical  and  chemical  industries,  whose  products  face  long 
delays  in  gaining  marketing  and  regulatory  approval  before  they  can  reach  the  market, 
have  commercial  benefits  from  the  TRIPS  agreement  that  are  similar  to  those  of  the 
other  patent-based  industries  is  to  provide  pipeline  protection.  Such  pipeline 
protection  would  require  countries  that  provide  pharmaceutical,  agrichemical  arni 
chemical  patent  protection  for  the  first  time  to  grant  a  drug,  agrichemical  or  chemical 
already  patented  elsewhere  protection  for  the  remaining  life  of  its  patent,  provided  that 
the  product  had  not  yet  been  placed  on  the  market  in  that  country.  Korea,  Hungary, 
Mexico,  and  China,  among  others,  have  already  agreed  to  provide  pipeline  protection. 

Our  concerns  about  the  lengthy  and  discriminatory  transition  periods  are  further 
heightened  by  the  fact  that  the  end  of  the  five  to  ten  year  transition  periods  will  mark 
only  the  beginning,  not  the  end,  of  our  struggle  to  gain  improved  intellectual  property 
protection  in  the  LDCs.  The  draft  TRIPS  text  does  not  require  the  LDCs  to  take  any 
interim,  progressive  measures  during  the  transition  periods  to  have  in  place  an 
effective  system  of  intellectual  property  protection  at  the  end  of  the  periods.  Based 
on  the  U.S.  experience  in  such  countries  as  China,  we  predict  that  it  will  conservatively 
take  the  LDCs  a  number  of  years  after  the  end  of  the  officially-sanctioned  transition 
periods  to  put  in  place  the  proper  intellectual  property  laws  and  regulations. 

The  IPC  hopes  that  the  Congress  isr.it  p.-cpared  to  accept  a  standstill  in  the  steady 
and  effective  progress  that  the  United  States  has  been  making  in  gaining  improved 
intellectual  property  protection  in  the  LDCs.  Such  a  standstill,  however,  will  occur  if 
the  current  transition  periods  remain  unchanged. 

National  Treatment/Contractual  Rights  -  The  Dunkel  text  meikes  certain  exceptions  to 
the  cardinal  trade  principle  of  "national  treatment."  These  exceptions  would  permit 
GATT  member  countries  to  discriminate  against  U.S.  copyright  owners  by  denying 
them  national  treatment.  This  could  result  in  the  loss  of  hundreds  of  millions  of  dollars 
to  the  U.S.  record  and  film  companies  and  the  people  they  employ.   The  agreement 
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would  also  permit  countries  to  undercut  existing  and  future  contractual  relationships 
between  U.S.  copyright  owners  and  those  who  contribute  creative  services  to  a  work. 
It,  therefore,  is  essential  that  the  final  TRIPS  accord  eliminate  the  cun-ent  exceptions 
to  nationaJ  treatment  and  include  provisions  that  will  not  permit  other  countries  to 
ignore  U.S.  laws  and  substitute  their  own  domestic  laws  regarding  "authorship"  for 
agreements  establishing  relationships  between  U.S.  nationals  for  works  created  in  the 
United  States. 

c.  Technicfd  Improvements  -  In  its  letter  to  Ambassador  Kantor.  the  IPC  identified  two 
deficiencies  in  the  current  Dunkel  text  that  it  considers  to  be  "technical"  in  nature. 
They  should  be  con-ected  in  the  legalAechnical  working  group  that  is  reviewing  the 
current  text 

1.  "f^^e  too  Registration"  (Article  39f3H  -  Protection  of  registration  data  provided  to 
govemments  for  the  marketing  approval  of  pharmaceutical  or  agricultural 
chemical  products  against  "me  too  registration"  should  not  be  limited  to  "new 
chemical  entities."  The  word  "new"  should  be  dropped  from  the  text,  since  the 
testing  of  old  chemicai  entities  by  modem  procedures  -  quite  often  after  the 
expiration  of  patent  protection  and  involving  considerable  effort  -  is  increasingly 
being  required  by  govemments  in  order  to  extend  product  registration  to  new 
uses. 

ii.  Protection  under  Article  70(9)  of  Existing  Subject  Matter  -  Article  70(9)  has  been 
billed  as  an  effective  means  of  preventing  abuse  during  the  long  transition 
periods  facing  pharmaceutical  and  agrichemical  products.  The  IPC  does  not 
share  this  view.  The  IPC,  however,  does  believe  that  Article  70(9)  could  have  a 
positive  but  marginal  benefit  if  it  were  restructured  to  ensure  the  provision's 
original  intent:  to  provide  a  period  of  market  exclusivity  for  innovators  of 
pharmaceutical  and  agrichemical  products  during  the  transition  period  when  the 
LDCs  are  not  obligated  to  provide  patent  protection  to  such  products.  As 
currently  drafted,  the  article  does  not  make  it  clear  that  exclusivity  vests  in  the 
legitimate  product  fi-om  the  time  of  the  patent  grant  in  the  other  country.  Unless 
this  is  clarified,  LDCs  will  be  fi-ee  to  continue  their  current  practice  of  delaying 
marketing  approval  for  the  legitimate  product  until  after  a  copied  product  has  first 
been  approved  for  local  marketing. 

2.      Institutional  Issues  (MTO  and  dispute  settlement) 

a.  f>^TO  Provisions  -  To  understand  the  concerns  of  the  IPC  about  the  MTO  provisions 
on  amendments,  horizontal  waivers  and  nonapplication,  it  is  important  to  recall  that 
the  IPC  originally  supported  the  negotiation  of  a  GATT  intellectual  property  code  that 
would  be  limited  to  signatories  who  were  willing  to  subscribe  to  the  code's  high 
standards  of  protection  and  enforcement.  At  the  time,  we  indicated  our  preference  for 
a  code  with  high  standards  of  protection  and  fewer  adherents  than  for  a  code  that 
compromised  the  standards  of  protection  to  gain  a  greater  number  of  adherents.  It 
quickly  became  clear  that  the  ground  rules  for  the  Uruguay  Round  did  not  include  the 
negotiation  of  codes  and  that  the  final  package  would  be  a  "single  undertaldng,"  which 
signatories  would  have  to  accept  or  reject  in  toto.  The  IPC  reluctantly  accepted  the 
concept  of  a  "single  undertaking,"  which  recognized  the  trade-off  between  higher 
levels  of  protection  and  globality  of  participation.  We  accordingly  adjusted  our  sights 
and  strategy  during  the  hard  negotiations  that  led  to  the  Dunkel  text.  It  is  in  this 
regard,  that  we  view  with  great  concern  the  current  provisions  for  the  MTO  that  could 
negate  the  effectiveness  of  the  TRIPS  agreement  in  a  way  not  envisaged  during  the 
negotiation  of  the  TRIPS  accord  itself.  We  fear  that  the  Congress  and  U.S.  Industry 
have  not  sufficiently  focused  on  the  implications  of  these  institutional  issues  for  the 
substantive  agreements  being  concurrently  neyuiic.;wJ  in  the  round.  Our  concerns 
focus  on  the  MTO  provisions  on: 

i.  Amendments  -  The  generally  high  standards  of  intellectual  property  protection 
and  enforcement  found  in  the  Dunkel  text  reflect  for  the  most  part,  the  intellectual 
property  norms  found  in  the  developed  countries  and  will  require  the  LDCs  to 
make  significant  changes  in  their  national  systems  of  intellectual  property 
protection.  The  language  of  Article  71  of  the  TRIPS  draft  accord,  which 
specifically  covers  the  review  and  amendment  of  the  TRIPS  agreement  implies 
that  amendments  to  TRIPS  will  be  made  on  the  basis  of  a  "consensus."    As 
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currently  drafted,  the  MTO  amendment  procedures,  which  we  understand  will 
cover  TRIPS,  do  not  operate  on  a  consensus  basis.  As  a  result,  if  these 
provisions  were  not  changed,  they  would  undermine  the  standards  set  out  in  the 
TRIPS  agreement  The  IPC  believes  that  U.S.  negotiators  should  not  agree  to  the 
inclusion  of  any  amendment  procedures  that  would  permit  changes  in  the  TRIPS 
other  than  by  consensus. 

ii.  Horizontal  waivers  -  The  current  MTO  text  would  permit  a  country  to  opt  out  of 
any  provision  of  any  Uruguay  Round  text  even  if  that  text  does  not  permit 
waivers.  This  is  the  case  in  TRIPS.  Our  negotiators  are  well  aware  that  inclusion 
of  such  a  waiver  would  totally  undermine  the  TRIPS  accord.  Industry  support  for 
TRIPS  is  predicated  on  the  'single  undertaking'  concept,  that  is,  that  countries 
could  not  opt  out  of  any  TRIPS  provision  or  any  other  part  of  the  Uruguay  Round 
package.  We  fully  support  the  current  U.S.  opposition  to  the  inclusion  of  any 
"waiver*  provision  in  the  MTO. 

iii.  Nonapplication  -  The  current  Dunkel  text  would  permit  a  country  to  not  apply,  for 
example,  the  entire  TRIPS  agreement  in  its  trading  relations  with  another  country. 
In  retediation,  the  other  country  could  not  withhold  concessions  in  the  critical  £irea 
of  goods  (e.g.,  tariff  reductions).  This  is  especially  relevant  to  TRIPS,  since  our 
major  leverage  to  deter  most  LDCs  from  opting  out  of  TRIPS  is  not  found  in 
denying  their  inventors  or  creators  intellectual  property  protection  in  the  United 
States,  but  rather  in  denying  their  manufacturing  and  agricultural  concems 
access  to  the  U.S.  market  for  their  goods  and  products.  Thus,  nonapplication 
could,  once  again,  limit  the  country  coverage  of  TRIPS,  a  serious  'nonstarter*  for 
the  IPC  and  U.S.  industry. 

b.  Dispute  Settlement  -  The  IPC  is  especially  concemed  about  the  implications  for  TRIPS 
of  the  U.S.  attempt  to  limit  the  scope  of  review  for  multilateral  dispute  settlement 
panels.  We  understand  that  the  current  U.S.  proposal  seeks  to  limit  the  ability  of 
dispute  settlement  panels  to  challenge  a  national  interpretation  of  GATT/MTO  rules  so 
long  as  the  interpretation  was  reasonable,  even  if  the  panels  favored  a  different 
interpretation.  Our  negotiators  are  well  aware  that  the  extension  of  such  a  'standard 
of  review"  to  TRIPS  would  undermine  the  multilateral  enforcement  of  the  TRIPS 
provisions  and  would  place  in  jeopardy  U.S.  industry  support  for  the  Uruguay  Round 
package.  It  is  important  to  recall  that  the  multilateral  enforcement  of  intemational 
intellectual  property  standards,  which  is  absent  in  all  WIPO  intellectual  property 
agreements,  has  been  and  continues  to  be  one  of  the  principal  U.S.  industry 
objectives  for  a  GATT  intellectual  property  agreement  The  meaning  of  some  of  the 
key  TRIPS  provisions  and  their  intent  are  very  specific  and  known  to  our  negotiators 
and  the  GATT  Secretariat  If  other  "reasonable,"  but  mistaken,  interpretations  by 
government  entities  of  the  TRIPS  provisions  will  be  outside  the  purview  of  dispute 
settlement  panels,  the  value  of  the  multilateral  enforcement  mechanism  will  plummet. 
It  would  be  ironic  if  the  support  of  the  U.S.  intellectual  property-dependent  industries 
for  the  final  Uruguay  Round  package  would  be  c<illed  into  question  by  a  U.S.  proposal 
that  would  effectively  tum  the  GATT  into  a  WIPO  clone  and  deny  us  one  of  our 
primary  objectives  for  the  round. 

The  need  for  a  strong  agreement  is  especially  vital  in  light  of  what  the  United  States  may 
have  to  give  up  in  a  TRIPS  agreement  In  particular,  modification  of  Section  104  of  the  U.S. 
Patent  Act,  which  will  be  required  by  the  "nondiscrimination*  provisions  of  Article  27(1),  is  an 
extremely  contentious  domestic  issue  and  will  be  problematic  without,  at  a  minimum,  an 
effective  TRIPS  accord  that  the  U.S.  private  sector  can  support  Similarly,  the  limitations  that 
the  Uruguay  Round  package  will  place  on  our  ability  to  use  the  full  range  of  our  bilateral 
weapons  -  principally  Special  301  -  to  stop  the  foreign  piracy  and  counterfeiting  of  U.S. 
intellectual  property  is  also  a  domestically  contentious  issue,  especially  whcr.  coupled  with  U.S.- 
inspired  limitations  on  the  eibility  of  GATT  dispute  settlement  panels  to  enforce  the  TRIPS 
accord.  Another  domestically  contentious  issue  that  is  linked  to  the  successful  negotiation  of 
a  TRIPS  agreement  are  the  changes  mandated  by  a  GATT  panel  that  the  United  States  will  have 
to  make  to  Section  337.  Rnally,  we  must  recall  that  many  of  the  TRIPS  concems  that  were 
raised  today  are  effectively  dealt  with  in  the  NAFTA  intellectual  property  chapter.  Should  the 
NAFTA  pass  -  and  we  expect  that  it  will  -  we  will  look  to  the  intellectual  property  provisions  of 
the  NAFTA  as  the  model  for  future  intellectual  property  agreements  in  Latin  America,  Asia  and 
Eastern  Europe. 
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Chairman  Gibbons.  Mr.  Bale. 

STATEMENT  OF  HARVEY  E.  BALE,  JR.,  PH.D.,  SENIOR  VICE 
PRESIDENT,  INTERNATIONAL  AFFAIRS,  PHARMACEUTICAL 
MANUFACTURERS  ASSOCIATION 

Mr.  Bale.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  Harvey  Bale,  senior  vice  president,  International  Affairs  of  the 
Pharmaceutical  Manufacturers  Association.  PMA  is  a  nonprofit  sci- 
entific and  professional  association  representing  over  100  compa- 
nies, including  this  country's  leading  biotechnology  firms,  which  re- 
search, develop  and  market  the  majority  of  pharmaceuticals  sold  in 
the  United  States  and  a  substantial  portion  of  those  sold  through- 
out the  world.  Our  companies  constitute  one  of  the  very  few  manu- 
facturing industries  that  produce  a  trade  surplus  with  Japan  and 
with  the  rest  of  the  world. 

PMA  appreciates  the  decade-long  bipartisan  support  in  both  Con- 
gress and  the  executive  branch  in  helping  to  ensure  that  the  vital 
protection  of  intellectual  property,  including  patents,  is  respected 
worldwide. 

PMA  supports  the  conclusion  of  a  successful  Uruguay  round.  Our 
primary  interest  is  in  the  intellectual  property  or  TRIPs  section  of 
the  talks,  but  PMA  is  also  interested  in  the  important  market  ac- 
cess negotiations,  particularly  the  tariff  negotiations. 

PMA  believes  that  while  tne  draft  GATT  Uruguay  round  text  on 
intellectual  property,  or  TRIPs,  contains  certain  positive  features, 
including  the  protection  of  pharmaceutical  patents,  several  provi- 
sions require  substantial  improvement  before  the  text  can  rep- 
resent a  significant  gain  for  U.S.  intellectual  property  interests.  I 
will  begin  by  citing  the  positive  provisions  included  in  the  Dunkel 
TRIPs  drafl. 

TRIPs  establishes  a  patent  term  of  20  years,  with  the  very  im- 
portant exception  of  biotechnology.  The  TRIPs  text  also  requires 
that  patents  must  be  made  available  without  discriminating 
against  imported  versus  locally  produced  products  and  compulsory 
licenses.  The  TRIPs  text  will  also  define  stricter  limits  on  the  com- 
pulsory licensing  of  patents. 

Regrettably,  the  TRIPs  text,  as  currently  written,  also  includes 
some  serious  flaws  which  both  past  and  current  U.S.  trade  nego- 
tiators have  recognized.  In  the  important  area  of  biotechnology, 
which  is  increasingly  responsible  for  the  newest  drugs  and  vac- 
cines, the  Dunkel  text  specifically  permits  the  exclusion  of  patent- 
ability of  plants,  animals  and  the  processes  for  their  production 
from  patentability.  This  exclusion  effectively  removes  many  biotech 
products  from  the  umbrella  of  patent  protection. 

TRIPs,  as  currently  written,  also  provides  a  10-year  or  longer  de- 
layed implementation  of  pharmaceutical  patent  protection  in  devel- 
oping coimtries,  as  my  colleagues  have  already  indicated.  Former 
Deputy  USTR  Jules  Katz  has  recently  publicly  termed  the  10-year 
delayed  implementation  of  TRIPs  as  outrageous,  and  we  agree. 

The  TRIPs  text  also  provides  no  pipeline  protection  for  pharma- 
ceuticals in  development.  Without  pipeline  protection,  plus  10  years 
delayed  implementation  in  the  Uruguay  round  agreement,  the  re- 
search-based pharmaceutical  industry  will  not  enjoy  the  net  effect 
of  a  new  patent  law  in  many  developing  countries  until  at  least  the 
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year  2005.  Until  that  time,  under  the  current  TRIPs  terms,  coun- 
tries such  as  Brazil,  India  and  others  can  continue  to  copy  hun- 
dreds of  millions  of  dollars  worth  of  new  products,  and  yet  they  will 
be  in  conformance  with  their  new  GATT  obligations,  a  point  that 
I  would  like  to  elaborate  on  a  little  bit. 

Now,  the  benefits  of  R&D  are  clear.  The  U.S.  industry  is  the 
world  leader  in  developing  new  pharmaceuticals,  but  the  cost  of  re- 
search is  high.  PMA  companies  will  spend  an  estimated  $12.6  bil- 
lion on  R&D  in  1993.  Yet,  as  I  mentioned,  the  Dunkel  text  will  con- 
tinue to  allow  piracy  for  another  decade. 

We  praise  the  administration's  and  Congress'  willingness  to  fight 
to  improve  the  flaws  in  the  current  Dunkel  text.  In  this  context, 
I  would  like  to  express  PMA's  concern  over  the  future  effectiveness 
of  section  301  of  U.S.  trade  law  in  a  post-Uruguay  round  world.  It 
is  well  known,  for  example,  that  a  principal  objective  of  the  Euro- 
pean Community  is  to  eliminate  or  at  least  neuter  section  301  as 
a  trade  policy  tool  of  the  United  States.  Through  aggressive  use  of 
the  special  301  component  of  trade  law  provided  by  the  Congress, 
the  executive  branch  has  achieved  a  number  of  major  trade  policy 
victories  over  patent-pirating  countries. 

Most  recently,  in  September  of  this  year,  USTR  Ambassador 
Mickey  Kantor  and  his  staff  concluded  a  major  agreement  with 
Hungary  that  includes  a  major  adoption  of  a  patent  law,  as  well 
as  pipeline  for  pharmaceutical  products.  This  aCTeement  was  the 
result  of  a  special  301  case.  With  the  bilateral  leverage  of  301, 
USTR  continues  to  press  countries  such  as  such  as  Argentina, 
Brazil  and  Turkey  to  reform  their  patent  systems  and  stop  the 
theft  of  pharmaceutical  and  intellectual  property. 

We  hope,  Mr.  Chairman,  that  vou  and  the  administration  would 
work  with  industry  to  ensure  that  so  long  as  an  effective  inter- 
national regime  is  lacking,  special  301  as  well  as  section  301  will 
remain  viable  to  industries  which  depend  on  the  protection  of  intel- 
lectual property.  PMA  and  its  member  companies  would  be  pleased 
to  work  with  you  and  the  members  of  this  committee  and  staff  to 
consider  ways  in  which  the  effectiveness  of  section  301  would  be 
maintained  after  a  GATT  agreement  is  concluded,  if  it  is  concluded. 

In  addition  to  the  importance  of  TRIPs  to  the  pharmaceutical  in- 
dustry, I  would  like  to  express  PMA's  support  for  the  duty  elimi- 
nation package  for  pharmaceuticals,  whicn  has  been  agreed  to  by 
over  20  industrialized  countries. 

Before  concluding,  I  would  like  to  briefly  comment  on  PMA's 
strong  support  for  NAFTA  and  the  extent  to  which  NAFTA  both 
complements  the  Uruguay  round  and  also  sets  an  example  for  the 
improvement  of  TRIPs.  While  NAFTA  and  GATT  parallel  each 
other  on  many  of  the  substantive  points — such  as  patent  term,  na- 
tional treatment,  limits  on  compulsory  licensing — the  NAFTA,  as- 
suming ratification  in  all  three  countries,  will  take  effect  imme- 
diately and  will  provide  full  pipeline  for  pharmaceuticals.  Limita- 
tion and  pipeline  protection  will  also  be  required  of  any  country 
seeking  to  exceed  the  NAFTA  in  the  ftiture,  surely  a  farsighted  pro- 
vision. 

Given  the  high  standards  for  an  intellectual  property  achieve- 
ment in  NAFTA,  as  well  as  some  of  the  agreements  the  United 
States  has  negotiated  bilaterally  with  other  countries,  the  current 
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Dunkel  text  represents  a  potential  step  backward  for  strong  intel- 
lectual property  protection.  With  this  text,  the  Congress  and  the 
administration  should  preserve  and  strengthen  its  bilateral  nego- 
tiating tools  to  fill  the  important  gaps,  drawing  upon  a  fi^ee  trade 
agreement,  such  as  NAFTA,  and  continued  use  of  section  301-type 
actions. 

Mr.  Chairman,  thankyou  very  much  for  your  time. 

Chairman  Gibbons,  Thank  you. 

[The  prepared  statement  follows:] 
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Statement 


I  Pharmaceutical 

M^fiufacturers 
Association 


HARVEY  E.  BALE,  JR.,  PH.D 

SENIOR  VICE  PRESIDENT  -  INTERNATIONAL 

PHARMACEUTICAL  MANUFACTURERS  ASSOCIATION 

BEFORE  THE 

COMMITTEE  ON  WAYS  AND  MEANS 
SUBCOMMITTEE  ON  TRADE 

U.S.  HOUSE  OF  REPRESENTATIVES 

NOVEMBER  4,  1993 


Mr.  Chairman  and  Members  of  the  Subcommittee: 


I  am  Harvey  Bale,  Senior  Vice  President  International  of  the  Pharmaceutical 
Manufacturers  Association  (PMA).    Thank  you  very  much  for  providing  me  the 
opportunity  to  testify  on  behalf  of  PMA  at  this  important  hearing  today  on  the  status  of 
the  Uruguay  Round  of  GATT  negotiations.    PMA  is  a  non-profit  scientific  and 
professional  association  that  represents  over  100  U.S.-based  companies  -  including  this 
country's  leading  biotechnology  fi-ms  -  which  research,  develop  and  market  the  majority 
of  prescription  medicines  sold  in  the  United  States  and  a  substantial  portion  of  those  sold 
throughout  the  world.    Our  companies  constitute  one  of  the  very  few  manufacturing 
industries  that  produces  a  trade  surplus  with  Japan  and  with  the  world. 

PMA  appreciates  the  decade-long  bipartisan  support,  in  both  the  Congress 
and  the  Executive  Branch,  in  helping  to  ensure  that  the  vital  proteaion  of  intelleaual 
propeny,  including  patents,  is  respeaed  world-wide.    Mr.  Chairman,  you  and  the  members 
of  this  Committee  have  been  strong  leaders  in  the  battle  against  intellectual  property 
piracy,  and  we  look  forward  to  working  closely  with  you  in  the  next  two  months  as  the 
GATT  negotiations  hopefully  come  to  a  successful  conclusion. 

The  commitment  of  the  Congress  and  the  Executive  Branch  to  improved 
protection  for  pharmaceutical  patents  is  manifest  in  the  inclusion  -  for  the  first  time  -  of 
standards  for  intellettual  property  protection  in  the  multilateral  forum  of  the  GATT  (as 
well  as  in  NAFTA). 

PMA  suppons  the  conclusion  of  a  successful  Uruguay  Round.    Our  primary 
interest  is  in  the  intellectual  property,  "TRlPs,"  section  of  the  talks.    PMA  is  also  interested 
in  the  important  market  access  negotiations,  especially  the  tariff  negotiations. 

PMA  believes  that  while  the  draft  GATT  Uruguay  Round  text  on 
intellectual  property,  "TRIPs",  contains  certain  positive  features  improving  the  protection 
of  pharmaceutical  patents,  several  provisions  require  substantial  improvement  before  the 
text  can  represent  a  significant  gain  for  U.S.  intellectual  property  interests. 

I  would  begin  by  citing  the  positive  provisions  included  in  the  Dunkel 
TRIPS  draft. 

TRIPs  establishes  a  patent  term  of  20  years  (with  the  very  important 
exception  of  biotechnology).   This  will  prohibit  countries  from  excluding  pharmaceuticals 
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from  their  patent  regimes  and  thus  provide  inventors  everywhere  with  the  incentive  to 
discover  new,  life-saving  medicines. 

The  TRIPs  text  ako  requires  that  patenu  must  be  made  available  without 
discrimination  as  to  the  nationality  of  the  inventor,  laying  the  foundation  for  meaningful 
and  consistent  patent  proteaion.    It  also  prevents  countries  from  discriminating  against 
imported  vs.  locally  produced  products  when  granting  patents. 

The  TRIPs  text  will  also  define  stricter  limits  on  the  use  of  compulsory 
licensing  of  patented  inventions.    Under  TRIPs,  compulsory  licensing  will  only  be  allowed 
under  narrowly  defined  circumstances  and  may  not  discriminate  against  selerted  fields  of 
technology.  In  the  past  countries  such  as  Canada  have  used  compulsory  licensing  laws  to 
discriminate  against  pharmaceuticals  for  the  benefit  of  subsidizing  local  companies  with  our 
companies'  research  dollars. 

Regrettably,  the  TRIPs  draft  as  currently  written  also  includes  some  serious 
flaws  -  which  both  past  and  current  U.S.  trade  negotiators  have  recognized. 

In  the  important  area  of  biotechnology  -  which  is  increasingly  responsible 
for  the  newest  drugs  and  vaccines  -  the  Dunkel  text  specifically  permits  the  exclusion  of 
the  patentability  of  plants,  animals  and  the  processes  for  their  production  from 
patentability.   This  exclusion  effectively  removes  many  biotech  products  from  the  umbrella 
of  patent  protection. 

TRIPs  as  currently  written  provides  a  10  year,  or  longer,  delayed 
implementation  of  pharmaceutical  patent  protection  in  developing  countries.    This 
provision  includes  an  extra,  five  years  of  delay  for  protection  of  pharmaceutical  and 
agricultural  chemicals.    This  is  the  kind  of  blatant  discrimination  that  should  not  be 
accepted  by  the  United  States. 

Former  Deputy  USTR  Jules  Katz  has  recently  publicly  termed  the  10  year 
delayed  implementation  in  TRIPs  "outrageous."    We  agree  and  let  me  briefly  explain  why. 
PMA  member  companies  have  an  extraordinary  commitment  to  research  and  development. 
According  to  the  most  recent,  1993  study  by  the  Office  of  Technology  Assessment,  it  now 
takes  an  average  of  $359  million  dollars  and  10  to  12  years  to  bring  one  new 
pharmaceutical  to  the  market.    Furthermore,  only  one  in  5,000  compounds  tested  in  the 
laboratory  is  ultimately  approved  for  human  use. 

The  TRIPs  text  also  provides  no  pipeline  protection  for  pharmaceuticals  in 
development.    Pipeline  protection  is  critically  important  to  the  research-based  industry  due 
to  the  long  period  of  time  (as  much  as  ten  years)  between  the  discovery  and  patenting  of  a 
new  molecule,  and  the  appearance  of  the  subsequent  medicine  in  the  marketplace.    Without 
pipeline  protection  plus  10  years  delayed  implementation  in  a  Uruguay  Round  agreement, 
the  research-based  pharmaceutical  industry  will  not  enjoy  the  net  effect  of  a  new  patent  law 
until  at  least  the  year  2005.    Until  that  time,  under  the  current  TRIPs  terms  countries  such 
as  Brazil,  India  and  others  can  continue  to  copy  hundreds  of  millions  of  dollars  worth  of 
new  products  -  and  yet  they  would  be  in  conformance  with  their  new  GATT  obligations, 
a  point  I  will  elaborate  on  in  connection  with  the  future  of  Section  301. 

The  benefits  of  this  R&D  are  clear.    The  U.S.  industry  is  the  world  leader  in 
developing  new  medicines.    We  are  responsible  for  about  one-half  of  all  new  patented  drugs 
that  have  reached  the  global  market  since  1970.    PMA  companies  currently  have  120 
medicines  in  development  for  diseases  of  concern  to  African  Americans,  such  as  sickle  cell 
anemia,  301  medicines  in  development  for  diseases  that  particularly  affect  women's  health, 
including  52  medicines  for  breast  cancer,  and  91  medicines  or  vaccines  being  researched  for 
AIDS. 

The  cost  of  this  research  is  high  -  PMA  companies  will  spend  an  estimated 
$12.6  billion  on  R&D  in  1993.    Yet  the  Dunkel  text,  as  currently  written  will  allow 
established  international  patent  pirates  such  as  Argentina,  Brazil,  India  and  Turkey  to 
continue  their  theft  of  the  fruits  of  these  investments  for  at  least  another  decade. 
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According  to  the  International  Trade  Commission,  patent  piracy  by  developing  countries 
costs  the  international  pharmaceutical  industry  as  much  as  $5  billion  annually. 

Patent  piracy  not  only  affects  the  ability  of  the  industry  to  support  the 
costly  innovation  necessary  to  discover  new  medicines,  there  is  compelling  evidence  that 
piracy  also  endangers  the  people's  health  in  developing  countries.   In  January  1992,  the 
British  journal  Nature  reported  that  much  of  the  trade  in  counterfeit  drugs  -  which  is 
reaching  epidemic  proportions  in  places  such  as  Brazil  and  Nigeria  -  originates  "from 
developing  countries  that  do  not  recognize  the  patents  owned  by  multinational  drug 
companies."    In  one  recent  case,  reports  Nature,  more  than  100  Nigerian  children  aged 
under  six  years  old  died  after  being  given  acetaminophen  containing  an  industrial  solvent. 
Similar  cases  have  recently  been  reported  in  India  and  Bangladesh. 

We  praise  the  Administration's  and  Congress'  willingness  to  continue  the 
fight  to  improve  the  flaws  in  the  Dunkel  TRIPs  draft.   The  commitment  to  concluding  a 
strong  Uruguay  Round  agreement,  in  combination  with  the  renewed  emphasis  on 
increasing  exporu  and  bilateral  negotiations  to  improve  intellectual  property  rights  do 
make  a  difference.    In  this  context,  I  would  like  to  express  PMA's  concern  over  the  future 
effeaiveness  of  Section  301  of  U.S.  trade  law  in  a  post-Uruguay  Round  worid.    It  is  well- 
known,  for  example,  that  a  principal  objeaive  of  the  EC  is  to  eliminate,  or  at  least  neuter, 
Seaion  301  as  a  trade  poLcy  tool  of  the  United  States.   Through  aggressive  use  of  the 
"Special"  301  component  of  trade  law  provided  by  Congress,  the  Executive  Branch  has 
achieved  a  number  of  major  trade  policy  victories  over  patent  pirates.    Most  recently,  in 
September  of  this  year,  USTR  Ambassador  Kantor  and  his  staff  concluded  an  intellectual 
property  agreement  with  Hungary  that  includes  early  adoption  of  a  patent  law  as  well  as 
pipeline  proteaion  for  pharmaceuticals.    This  agreement  was  the  result  of  a  Special  301 
case.    With  the  bilateral  leverage  of  301,  USTR  continues  to  press  countries  such  as 
Argentina,  Brazil  and  Turkey  to  reform  their  patent  systems  and  stop  the  theft  of 
pharmaceutical  intellectual  property. 

We  hope,  Mr.  Chairman,  that  you  and  the  Administration  would  work  with 
industry  to  ensure  that  so  long  as  an  effective  international  regime  is  lacking.  Special  301, 
as  well  as  Section  301,  remain  viable  to  industries  which  depend  on  protection  of 
intellectual  property.    PMA  and  its  member  companies  would  be  pleased  to  work  with 
you,  the  Committee,  and  staff  to  consider  ways  in  which  the  effectiveness  of  Section  301  is 
maintained  if,  after  a  GATT  agreement  is  concluded,  the  intellectual  property  of  the 
pharmaceutical  and  other  industries  is  not  effectively  protected  by  any  new  GATT  rules. 

In  addition  to  the  importance  of  TRIPs  to  the  pharmaceutical  industry,  I 
would  like  to  express  PMA's  support  for  the  duty  elimination  package  for  pharmaceuticals 
which  has  been  agreed  by  over  20  industrialized  countries.   This  "zero-for-zero"  duty 
elimination  proposal  within  the  market  access  negotiations,  will  improve  trade  efficiencies 
in  pharmaceuticals  and  would  be  a  positive  result  of  a  Uruguay  Round  agreement. 

Before  concluding,  I  would  like  briefly  to  comment  on  PMA's  strong 
support  for  NAFTA  and  the  extent  to  which  NAFTA  both  complements  the  Uruguay 
Round  and  also  sets  an  example  for  improvements  to  TRIPs.   The  comparison  between  the 
strong  intellectual  property  provisions  of  the  NAFTA  with  the  TRIPS  draft  agreement  put 
forward  by  GATT  Director  General  Dunkel  in  1991  illustrates  NAFTA's  comparative 
advantage.    While  NAFTA  and  GATT  parallel  each  other  on  many  of  the  substantive 
points,  such  as  patent  term,  national  treatment,  limits  on  compulsory  licensing,  the 
NAFTA,  assuming  ratification  in  all  three  countries,  will  take  effect  immediately  and  will 
provide  full  pipeline  protection  for  pharmaceuticals.    Inunediate  implementation  and 
pipeline  protection  will  also  be  required  on  any  country  seeking  to  accede  to  NAFTA  in 
the  future,  surely  a  far-sighted  provision. 

Given  the  high  standards  for  intellectual  property  protection  achieved  in  the 
NAFTA,  as  well  as  some  of  the  agreements  the  United  States  has  negotiated  bilaterally 
with  other  countries,  the  current  Dunkel  TRIPS  Text  represents  a  potential  step  backwards 
for  strong  intellectual  property  protection.   With  this  text,  the  Congress  and 
Administration  should  preserve  and  strengthen  its  bilateral  negotiating  tools  to  fill  in  the 
important  gaps,  drawing  upon  free  trade  agreements  such  as  NAFTA,  and  continued  use  of 
301-type  actions. 

Mr.  Chairman,  that  concludes  my  prepared  Statement.    I  would  be  pleased  to 
respond  to  any  question  that  you  or  Members  of  the  Subcommittee  may  have. 
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Chairman  Gibbons.  Mr.  Clemente,  did  I  understand  correctly 
that  apparently  you  and  LICIT  are  at  opposite  sides  of  the  argu- 
ment on  standards  of  review?  Is  that  correct? 

Mr.  Clementte.  We  and  the  U.S.  negotiators,  Mr.  Chairman. 

Chairman  Gibbons.  You  and  the  U.S.  negotiators? 

Mr.  Clemente.  Yes. 

Chairman  Gibbons.  Are  on  opposite — ^you  are  saying  that  the 
U.S.  negotiators  are  not  following  what  you  would  like  to  have 
done? 

Mr.  Clemente.  That  is  correct. 

Chairman  Gibbons.  Could  you  elaborate  a  little  more  on  that? 

Mr.  Clemente.  Well,  as  I  said  before,  many  of  the  TRIPs  provi- 
sions are  quite  technical  and  we  have  worked  very  hard  through 
the  years  with  our  negotiators  on  these  provisions.  We  think  we 
know  what  they  mean,  we  think  they  know  what  they  mean,  we 
think  the  GATT  secretariat  knows  what  they  mean,  despite  the 
technical  nature  of  these  provisions. 

To  introduce  at  the  eleventh  hour  a  notion  that  despite  the  legis- 
lative history,  so  to  speak,  of  these  provisions,  if  a  Nation  later  on 
interprets  these  provisions  in  a  quite  different  way,  so  long  as  the 
interpretation  is  reasonable,  that  it  would  not  be  subject  to  review 
by  the  GATT  dispute  panel — that  is  a  severe  problem  for  us.  We 
do  not  look  forward  to  reasonable  interpretations  of  the  TRIPs  pro- 
visions by,  for  example,  the  Indiems  and  the  Brazilians  should  they 
sign  the  agreement,  being  upheld  by  GATT  panels,  even  though  the 
GATT  panels  would  disagree  with  those  interpretations. 

Chairman  Gibbons.  Mr.  Coyne,  do  you  have  questions? 

Mr.  Coyne.  No.  I  don't  have  any  questions. 

Chairman  Gibbons.  All  right. 

Mr.  Crane. 

Mr.  Crane.  No,  I  have  no  questions. 

Chairman  Gibbons.  Let's  see,  Mr.  Neal. 

Mr.  Payne. 

Mr.  Payne.  Thank  you,  Mr.  Chairman.  I  just  had  one  question, 
just  to  try  to  put  something  in  perspective. 

Mr.  Hawley,  it  had  to  do  with  the  statement  you  made  about  the 
service  industries  that  vou  thought  would  be  severely  disadvan- 
taged if  we  were  not  able  to  get  the  nonlowering  of  trade  barriers 
that  are  being  sought.  The  severe  disadvantage  that  the  service  in- 
dustries would  be  trading  under,  is  that  relative  to  today  or  the 
status  quo;  or  is  that  relative  to  what  we  might  accomplish  if  we 
get  a  better  Dunkel  draft  and  a  better  GATT  agreement? 

Mr.  Hawley.  Yes,  Mr.  Payne,  it  is  relevant  to  the  status  quo  in 
an  important  respect.  The  way  that  this  agreement  is  structured, 
the  agreement  itself  on  the  one  hand  talks  about  all  the  things  we 
are  looking  for,  national  treatment,  market  access,  real  lowering  of 
trade  barriers.  As  you  may  know,  these  words  are  not  automati- 
cally obligations  of  anyone,  unless  they  choose  to  add  in  their  at- 
tached schedule  to  the  document,  as  they  sign  it,  a  list  of  the  areas 
where  they  actually  intend  to  grant  those  as  obligations;  namely, 
that  they  will  grant  national  treatment,  they  will  g^ant  market  ac- 
cess and  so  forth. 

Now,  a  country  can  submit  the  document  as  it  is  today  with  very 
few,  if  any,  scheduled  commitments  attached,  and  therefore,  they 
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have  no  obligation  whatever  to  give  national  treatment  or  improved 
market  access  in  any  sense.  However,  at  the  same  time,  if  the 
United  States  signs  the  agreement  under  those  circumstances, 
there  is  a  clause  that  requires  the  United  States,  as  all  other  sig- 
natories, to  give  unconditional  most-favored-nation  treatment  to  all 
other  signatories.  And  in  this  kind  of  outcome,  the  coimtries  with 
closed  markets  who  make  no  concessions  would  be  getting  instantly 
and  irrevocably  a  locked-open  U.S.  market  with  all  they  could  ever 
want,  because  they  would  be  given  instantly  all  the  same  treat- 
ment in  the  U.S.  market  that  the  U.K  banks  and  the  German 
banks,  the  banks  from  the  open  economies  of  the  world  get  in  our 
market. 

We  would  no  longer  have  even  the  flexibility  to  think  about  the 
kind  of  reciprocal  legislation  that  is  now  being  debated  in  the  Sen- 
ate, the  fair  trade  and  services  legislation,  or  anything  of  that  sort. 
It  would  become  instantly  GATT-illegal  to  try  to  create  any  kind 
of  leverage  in  the  United  States  of  the  type  that  the  European 
Community  has  embedded  in  its  second  banking  directive  and  in 
several  of  the  member  State  laws. 

So  what  we  would  be  doing,  in  a  sense,  is  unilaterally  disarming 
ourselves  of  any  flexibility  and  ability  in  the  future  to  put  together 
some  leverage  with  which  we  could  continue  to  work  for  market 
improvements  abroad.  And  in  that  sense,  it  would  be  a  negative — 
a  worse  outcome  than  the  status  quo,  because  we  would  no  longer 
have  the  choice. 

Admittedly,  our  current  national  policy  is  that  of  unconditional 
national  treatment  in  the  United  States,  and  it  has  been  since  the 
passage  of  the  International  Banking  Act  in  1978.  But  we  have  the 
right,  and  every  country  around  the  world  knows  it,  to  amend  that 
legislation,  because  it  is  not  an  international  commitment  that  we 
have  made  in  an  international  agreement  of  this  sort.  Under  this 
agreement,  unless  we  find  a  way  to  exempt  ourselves  from  the  un- 
conditional most-favored-nation  obligation,  we  would  then  be,  in  ef- 
fect— as  I  said  in  my  statement,  we  would  be  locking  the  open  mar- 
kets open  and  leaving  the  closed  markets  closed,  and  we  would 
have  destroyed  an  important  incentive  for  future  liberalization  of 
markets. 

Mr.  Payne.  And  so  your  solution  then  would  be,  or  a  part  of  your 
solution  would  be  to  condition  MFN  upon  other  nations'  meeting 
their  obligations  in  terms  of  open  markets? 

Mr.  Hawley.  What  we  are  seeking  is  a  way  to  retain  leverage. 
Our  first  choice  in  this  long  history  of  the  7-year  negotiation  was 
not  to  exempt  ourselves  from  the  most-favored-nation  treatment 
principle  or  obligation.  Our  first  choice  was  to  find  a  much  cleaner 
sort  of  "rifleshot  way  to  deal  with  the  so-called  free-rider  problem. 
That  was  one  that  goes  under  the  GATT  terminology  of  sectoral 
nonapplication,  a  long  technical  term  which  simply  means  that  at 
the  end  of  the  round,  the  U.S.  Government  would  have  the  right 
to  say  to  another  individual  government  that  did  not  make  any 
concessions  in  a  sector  like  ours;  we  are  sorry,  we  understand  your 
position,  you  are  not  making  any  concessions,  we  are  therefore 
going  to  deny  you  the  full  benefits  of  this  agreement  in  that  sector. 
That  could  have  been  both  a  country  specific  and  a  sector  specific 
approach. 
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However,  in  the  Dunkel  text,  this  was  expressly  not  included; 
there  was  a  lot  of  international  feeling  that  this  approach  was  not 
a  good  idea.  So  under  the  Dunkel  text,  the  only  solution  we  have 
available  to  us  is  the  exemption  from  most-favored-nation  treat- 
ment. 

This  is  still  a  controversial  mechanism,  and  the  U.S.  Govern- 
ment, as  I  said  in  answer  to  the  chairman's  question,  agrees  with 
us  that  some  solution  has  to  be  found.  In  fact,  the  U.S.  negotiators 
did  put  on  the  table  in  Geneva  a  year-and-a-half  ago  the  statement 
that  we  would  be  taking  an  exemption  from  most-favored-nation 
treatment  if  we  did  not  get  enough  concessions  from  other  coun- 
tries in  the  further  progress  of  the  round. 

The  question  now  is,  what  form  would  that  take?  The  statements 
of  Secretary  Bentsen  and  Under  Secretary  Summers  over  the  last 
week  have  been  attempts  to  outline  a  more  refined  view  and  proc- 
ess as  to  how  that  would  work.  This  is  the  so-called  three-tier  ap- 
proach with  which  I  believe  the  members  are  familiar.  I  don't  want 
to  go  into  too  much  detail  unless  there  are  further  questions  on  it. 

But  I  think  the  answer  to  your  question  is,  yes,  we  are  trying  to 
deal  with  the  free  rider  problem  here  in  the  interests  of  future  pro- 
gressive liberalization  of^markets.  And  the  administration's  current 
thought  process,  which  is  by  no  means  complete,  is  that  we  have 
very  few  choices  here.  The  obvious  one  would  be  to  exempt  our- 
selves from  the  MFT^  obligation  as  it  is  written  in  the  agreement. 
At  the  same  time,  we  need  to  find  ways  of  making  sure  that  we 
are  not  excluding  the  banks  and  other  financial  firms  of  open  mar- 
ket countries  from  our  market.  Hence,  we  seek  a  process  which 
would  reward  the  countries  that  have  been  very  generous  in  main- 
taining open  markets,  so  that  they  suffer  no  disadvantage,  but  we 
would  still  retain  some  leverage  for  use  with  countries  tnat  main- 
tain very  highly  restricted  markets. 

And  it  is  in  that  direction  that  Secretary  Bentsen  and  Under  Sec- 
retary Summers  are  working.  We  fully  endorse  the  attempt  to  find 
a  solution  so  that  we  don't  unilaterally  give  up  any  leverage  for  the 
future. 

Mr.  Payne.  And  I  think  the  rifleshot  approach  is  certainly  a  far 
superior  approach.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman, 

Chairman  Gibbons.  Yes,  sir. 

Does  the  panel  have  an  opinion  on  the  Dunkel  text  as  it  regards 
our  special  301  provisions  for  intellectual  property? 

Mr.  Smith.  It  is  a  very  difficult  problem.  Obviously,  all  of  our  in- 
dustries have  benefited  very  substantially  from  the  bilateral  efforts 
of  the  United  States.  If  the  Dunkel  text  comes  out  very  good  and 
the  enforcement  mechanisms  in  the  GATT  are  strong  and  tight, 
then  any  diminution  in  our  ability  to  use  301  at  the  sanction  end 
of  the  process  could  be  picked  up  in  the  GATT.  This  is  what  we 
all  hope  happens.  Whether  it  actually  happens  or  not  remains  to 
be  seen. 

It  is  our  belief — at  least  it  is  of  my  association  that  assuming 
some  of  these  problems  of  scope  or  review  don't  go  south  on  us — 
that  this  process  could  work  well;  and  then,  of  course,  special  301 
will  continue  and  sanctions  can  be  taken  in  areas  that  aren't  cov- 
ered in  the  GATT,  such  as  in  GSP  and  areas  like  that. 
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So,  on  balance,  we  are  very  nervous  about  it,  but  we  understand 
that  there  will  be  some  diminution  in  special  301  if  we  get  a  GATT 
agreement.  We  just  hope  that  that  diminution  is  minimal,  and  that 
whatever  diminution  there  is  is  effectively  taken  up  with  a  very 
good  GATT  dispute  settlement  procedure. 

Chairman  Gibbons.  Does  the  panel  agree  with  that? 

Mr.  Bale.  Well,  with  one  important  qualification,  Mr.  Chairman, 
and  that  is  the  GATT  agreement  may  ultimately  provide  a  frame- 
work for  intellectual  property  protection;  but  in  certain  sectors,  it 
is  long  delayed. 

The  question  is,  what  happens  in  the  interim?  There  can  be  a 
very  serious  hemorrhaging  of  our  intellectual  property  rights  for  a 
period  of  a  decade  or  more.  I  predict — although  the  TRIPs  provides 
for  a  10-year  transition,  the  transition  is  likely  to  be  effectively 
more  like  15  to  20  years  for  developing  countries.  This  is  because 
there  are  certain  provisions  that  are  detailed  provisions  regarding 
a  so-called  preinvestment  clause  that  would  allow  countries,  if  they 
make  an  investment  in  a  certain  area  of  intellectual  property  pro- 
tection, to  be  effectively  exempt  and  grandfather  that  abrogation  of 
intellectual  property  rights;  and  it  would  make  the  effect  of  the 
agreement  even  longer  to  effectively  implement. 

So  I  think  what  Mr.  Smith  has  said  is  problematic,  because  there 
is  a  very  serious  interim,  if  you  consider  10  years  to  be  an  interim, 
problem. 

Mr.  Clemente.  Mr.  Chairman,  theoretically  I  fully  agree  with 
Mr,  Smith.  What  we  are  saying  is  that  if  most  of  the  reservations 
that  we  have  expressed  today  among  us  here,  are  cured  in  the  next 
6  weeks,  then  it  may  well  be  worth  trading  off  301  for  a  strong  and 
enforceable  GATT.  In  that  case,  the  give-up  of  301  is  worthwhile. 
However,  we  have  a  long  way  to  go  in  gaining  the  needed  solutions, 
and  having  to  give  up  301  would  be  a  very  major  concession. 

Chairman  Gibbons.  Well,  could  we  give  up  301  for  the  countries 
that  make  concessions  and  maintain  it  for  those  who  have  these 
long  phase-ins?  Is  that  a  viable  solution? 

Mr.  Bale.  Mr.  Chairman,  I  think  that  is  the  sort  of  thing  that 
needs  to  be  explored.  There  are  obviously  going  to  be  complications 
in  how  this  agreement  is  structured  and  signed  that  will  £^ect  that 
very  much.  But  as  I  mentioned  in  my  testimony,  we  would  like 
very  much  to  work  with  you  and  your  staff  on  this  important  prob- 
lem. 

Chairman  Gibbons.  All  right.  Fine.  Thank  you  very  much. 

Let's  go  to  the  next  panel  now. 

I  will  take  you  as  you  appear.  Mr.  Usher  first  and  then  Mr.  Gess. 
We  have  a  sign  up  nere  for  Mr.  Kaplan  if  he  wishes  to  come  for- 
ward. 

STATEMENT  OF  THOMAS  J.  USHER,  PRESffiENT,  U.S.  STEEL 
GROUP,  ON  BEHALF  OF  AMERICAN  IRON  AND  STEEL  INSTI- 
TUTE 

Mr.  Usher.  Thank  you,  Mr.  Chairman.  Tom  Usher,  president  of 
U.S.  Steel,  and  today  my  testimony  is  on  behalf  of  the  American 
Iron  and  Steel  Institute,  the  AISI's  32  domestic  member  companies 
whose  facilities  account  for  over  two-thirds  of  America's  steel  pro- 
duction. 
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In  our  view,  this  hearing  could  not  be  more  timely.  With  less 
than  6  weeks  to  go  before  the  GATT  Uruguay  round  negotiations 
are  due  to  end,  it  is  absolutely  critical  that  Congress  take  stock  of 
where  developments  are  at  this  stage  £md  assess  whether  the  nego- 
tiations are  achieving,  or  not  achieving,  U.S.  objectives  for  the 
round. 

The  Congress,  when  it  passed  the  Omnibus  Trade  Act  of  1988, 
made  it  clear  that  one  of  our  principal  negotiating  goals  for  the 
Uruguay  round  would  be  to  strengthen  international  sanctions 
against  dumping,  subsidies  and  other  unfair  trade  practices.  The 
AISI  remains  an  enthusiastic  supporter  of  that  objective. 

We  also  continue  to  support  the  successful  conclusion  of  this 
round  as  long  as  it  promotes  both  free  trade  and  fair  trade. 

What  is  on  the  table  in  Geneva  today  does  not  come  close  to  that 
objective.  Both  Ambassador  Kantor  and  his  predecessor.  Ambas- 
sador Hills,  have  declared  that  the  Draft  Final  Act  or  the  "Dunkel 
draft"  provisions  on  unfair  trade  practices  are  unacceptable  to  the 
United  States.  That  is,  because  if  adopted,  the  Dunkel  draft  would 
not  strengthen,  but  would  dramatically  weaken  U.S.  laws  against 
dumping  and  unfair  subsidies.  This  would  directly  contradict  one 
of  the  key  negotiating  objectives  set  by  the  Congress  and  simply 
concede  to  and  encourage  the  objectives  set  by  foreign  govern- 
ments, the  very  same  governments  that  dump  and  subsidize  and 
tolerate  anticompetitive  practices  that  have  caused  so  much  dam- 
age and  so  much  injury  to  the  AmericEm  steel  industry. 

Time  does  not  permit  me  to  tell  you  everything  that  is  wrong 
with  the  Dunkel  draft  in  the  area  of  unfair  trade  laws,  but  my 
written  statement  includes  a  full  analysis  produced  by  the  Commit- 
tee to  Support  U.S.  Trade  Laws,  of  which  AISI  is  a  member.  Let 
mejust  give  you  three  very  glaring  examples: 

The  first  is  in  the  area  of  dispute  settlement.  Today,  decisions  of 
U.S.  trade  authorities  can  be  appealed  to  a  panel  of  international 
bureaucrats  in  the  GATT.  However,  panel  decisions  currently  are 
not  binding,  as  the  Congress  has  prudently  provided  that  U.S. 
trade  laws,  like  every  law  of  this  country,  will  be  reviewed  and  en- 
forced by  U.S.  courts.  Under  the  Dunkel  draft,  the  decisions  of 
these  GATT  panels  will  be  binding,  and  neither  Congress  nor  our 
courts  will  be  the  final  decisionmaker  on  rules  governing  entry  of 
goods  into  the  United  States. 

Congress  should  not  cede  its  authority  over  our  trade  laws  and 
relinquish  the  ability  to  police  our  own  markets.  At  the  very  least, 
this  should  be  the  subject  of  careful  consideration,  not  a  detail 
tucked  away  in  a  huge  package  of  international  agreements. 

Second  is  the  draft's  treatment  of  cumulation.  Over  20  countries 
export  flat-rolled  steel  to  the  United  States,  and  together,  they  take 
about  15  percent  of  the  U.S.  market.  Congress  has  recognized  that, 
under  the  law,  injury  from  unfairly  traded  imports  must  be  as- 
sessed cumulatively,  not  country  by  country.  Even  the  draft's  Sub- 
sidies Code  recognizes  this  practice  callea  "cumulation."  Yet  the 
Draft  Antidumping  Code  does  not,  and  for  the  steel  industry,  this 
alone  is  a  fatal  flaw. 

Finally,  the  so-called  "sunset"  provision  of  the  Dunkel  draft 
would  prevent  the  steel  industry  and  every  other  industry  that  has 
followed  the  law  and  that  has  proven  injury  from  unfair  trade  from 
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obtaining  the  relief  that  Congress  intended.  It  would  force  a  domes- 
tic industry  that  is  being  injured  by  unfair  trade  and  has  obtained 
relief  to  prove  again  and  again  that  it  requires  relief,  rather  than 
requiring  the  unfair  traders  to  show  that  termination  of  relief  will 
not  cause  harm. 

The  draft  GATT  text,  if  adopted  in  anything  like  its  current 
form,  will  present  you  with  a  complete  undermining  of  U.S.  trade 
laws  without  imposing  any  real  disciplines  on  the  unfair  trading 
practices  that  made  those  trade  laws  necessary.  I  am  convinced 
that,  if  adopted,  the  proposed  revisions  will  perpetuate  the  current 
anticompetitive  practices  so  damaging  to  our  economy  and  which 
have  caused  tens  of  thousands  of  jobs  to  be  lost.  I  repeat,  this  is 
the  exact  opposite  of  the  negotiating  objectives  outlined  by  Con- 
gress in  the  1988  act. 

On  October  9,  1992,  the  House  caucus  leaders  sent  a  letter  to 
then  Secretary  Carla  Hills,  which  is  part  of  our  written  statement, 
and  which  listed  the  absolute  minimum  steps  to  make  the  Dunkel 
draft  acceptable.  If  these  changes  can't  be  made,  we  ask  that  the 
President  instruct  our  GATT  negotiators  to  do  two  things:  first,  to 
strip  the  Draft  Dumping  and  Subsidies  Codes  from  the  overall  Uru- 
guay round  agreement;  and  second,  to  change  the  Dunkel  draft's 
dispute  settlement  procedures  so  that  they  do  not  weaken  United 
States  dumping  and  subsidy  laws  and  section  301. 

Preserving  effective  laws  against  dumping  and  subsidies  must  re- 
main a  top  priority  for  American  industry.  In  the  steel  industry 
today,  despite  the  fact  that  domestic  steel  companies  are  now  the 
low-cost  quality  producer  for  the  U.S.  market,  there  is  no  fair  trade 
in  steel.  As  an  example,  U.S.  Steel — we  have,  over  the  last  10 
years,  taken  our  capacity  down  from  30  million  tons  a  year  to  12 
million  tons  a  year.  We  have  invested  over  $2  billion  in  private 
funds  to  modernize  the  remaining  capacity.  We  have  taken  an  area 
of  productivity  that  used  to  take  us,  10  years  ago,  11  man-hours 
to  produce  and  ship  a  ton  of  steel;  today,  that  is  3  man-hours.  We 
are  supporting  with  pension  checks  and  health  care  benefits  over 
100,000  retirees  with  an  active  work  force  of  under  20,000  people, 
and  we  are  doing  this  in  the  competitive  environment  we  exist  in. 
Other  steel  companies  are  doing  the  same  thing. 

This  type  of  restructuring  and  reinvestment  has  not  occurred  in 
Europe  and  Japan.  And  these  are  places  in  which  dumping  and 
subsidies  are  active.  We  feel  that  we  can  be  very  competitive  in  a 
market-based  economy.  That  is  not  taking  place  in  steel. 

In  the  recent  flat-rolled  steel  cases,  the  Commerce  Department 
determined  that  the  average  ton  of  steel  subject  to  these  investiga- 
tions was  subsidized  or  sold  below  value,  not  at  .006  percent,  but 
at  37  percent  margins  or  $150  per  ton.  In  some  cases,  the  Depart- 
ment of  Commerce  found  margins  reaching  as  high  as  100  percent. 
What  is  more,  the  conditions  exist  for  massive  unfair  trade  in  steel 
to  continue. 

There  are  still  at  least  100  million  tons  of  excess  steel  capacity 
worldwide.  To  put  that  in  perspective,  every  country  that  is  import- 
ing steel — and  that  is  over  20  countries — has  an  excess  of  capacity 
in  their  country,  high-cost  capacity.  The  only  country  that  does  not 
have  an  excess  of  capacity  is  the  United  States.  And  that  100  mil- 
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lion  tons  of  excess  capacity  is  equal  to  the  entire  U.S.  steel  indus- 
try. 

In  closing,  we  would  like  to  thank  you  for  holding  this  hearing 
at  such  a  critical  time  in  the  GATT  Lmiguay  round  talks.  We  ask 
you  today  to  consider  how  many  thousands  of  jobs  our  country 
stands  to  lose  if  the  Dunkel  draft  is  adopted  and  the  U.S.  economy 
is  subjected  to  a  flood  of  dumped  £md  subsidized  imports  from 
Japan,  the  European  Community  and  elsewhere.  These  jobs  in  the 
manufacturing  sector  are  good,  high-paying  jobs,  and  once  they  are 
lost,  they  don't  come  back. 

We  urge  you  to  get  a  clear  and  simple  message  to  our  GATT 
round  negotiators.  Let  them  know  that  Congress  won't  accept  a 
Uruguay  round  that  includes  the  Dunkel  draft  s  trade  law-weaken- 
ing provisions,  because  any  agreement  that  makes  U.S.  trade  laws 
less  effective  is  unacceptable,  unbalanced  and  bad  for  the  United 
States. 

We  strongly  support  free  trade  as  long  as  it  is  fair  trade.  I  appre- 
ciate this  opportunity  to  present  our  views.  Thank  you. 

Chairman  Gibbons.  Thank  you,  sir. 

[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF  THOMAS  J.  USHER 

PRESIDEriT  OF  U.S.  STEEL  GROUP.  A  DIVISION  OF  USX  CORPORATION 

ON  BEHALF  OF  THE  AMERICAN  IRON  AND  STEEL  INSTITUTE 

Thank  you,  Mr.  Chairman.  My  testimony  is  on  behalf  of  the  American  Iron  and 
Steel  Institute's  (AISI's)  32  domestic  member  companies  whose  facilities  account  for  over 
two-thirds  of  America's  annual  raw  steel  production. 

In  our  view,  this  hearing  couldn't  be  more  timely.  With  less  than  six  weeks  to  go 
before  the  GATT  Uruguay  Round  negotiations  are  due  to  end,  it's  absolutely  critical  that 
Congress  take  stock  of  where  developments  are  at  this  stage  and  assess  whether  the 
negotiations  are  achieving  --  or  not  achieving  -  U.S.  objectives  for  the  Round. 

Both  the  Bush  Administration  and  the  Congress,  when  it  passed  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988,' made  clear  that  one  of  our  principal  negotiating 
goals  for  the  Uruguay  Round  would  be  to  seek  stronger  international  disciplines  -  and 
U.S.  laws  --  against  dumping,  subsidies  and  other  unfair  trade  practices.  AISI  remains 
an  enthusiastic  supporter  of  that  objective.  We  also  continue  to  support  the  "successful" 
conclusion  of  this  Round  --  as  long  as  it  is  a  oood  deal  for  the  United  States. 

This  is  not  what  is  on  the  table  in  Geneva  today.  Both  Ambassador  Hills  and  USTR 
Kantor  have  declared  that  the.  Draft  Final  Act  or  "Dunkel  Draft"  codes  governing  unfair 
trade  practices  are  unacceptable  to  the  United  States.  That's  because,  rf  adopted,  the 
Dunkel  Draft  would  dramatically  weaken  U.S.  laws  against  dumping  and  subsidies.  This 
would  directly  contradict  one  of  Congress'  key  negotiating  objectives.  It  would  also 
achieve  one  of  the  main  negotiating  objectives  set  by  foreign  governments  --  including  the 
very  same  ones  that  dump  and  subsidize  and  tolerate  anti-competitive  practices  that  have 
caused  so  much  injury  to  the  American  steel  industry. 

Time  doesn't  permit  me  to  tell  you  everything  that's  wrong  with  the  Dunkel  Draft 
in  the  area  of  unfair. trade  laws,  but  my  written  statement  includes  a  full  analysis  produced 
by  the  Committee  to  Support  U.S.  Trade  Laws,  of  which  AISI  is  a  member.  Let  me  just 
give  you  three  examples,  among  so  many. 

•  Dispute  Settlement.  Decisions  of  U.S.  trade  authorities  can  be  appealed 
to  a  panel  of  international  bureaucrats  in  the  GATT.  However,  panel 
decisions  currently  are  not  binding.  Henceforth,  they  will  be  binding,  and 
Congress  will  no  longer  be  the  final  decision-maker  on  rules  governing  entry 
of  goods  into  the  United  States.  There  are  no  agreed  standards  of  review 
to  prohibit  panels  from  substituting  their  judgment  of  the  facts  in  individual 
cases,  nor  anything  to  require  that  they  uphold  reasonable  interpretations 
made  by  the  Commerce  Department  or  the  ITC.  The  existing  text  also 
permits  two-thirds  of  GATT  signatories  --  a  "U.N.  General  Assembly  for 
Trade"  if  you  will  ~  to  make  binding  changes  to  the  Codes  themselves,  so 
we  don't  even  have  the  assurance  that  our  laws  will  not  be  further 
weakened.  Should  the  Congress  decide  to  cede  its  authority  over  our  trade 
laws,  this  should  be  the  subject  of  careful  consideration  -  not  a  detail 
tucked  away  in  a  huge  unamendable  package  of  wide-ranging  agreements. 


•  Cumulation  and  de  minimis.  Some  20  countries  export  flat-rolled  steel  to 
the  United  States  and,  together,  they  take  about  15  percent  of  the  U.S. 
market.  Congress  has  recognized  that  injury  has  to  be  assessed 
cumulatively,  not  country-by-country.  The  draft  Subsidies  Code  also 
recognizes  this  practice,  called  "cumulation."  The  draft  Antidumping  Code 
does  not.  For  the  steel  industry,  this  alone  is  a  fatal  flaw.  In  addition,  there 
is  a  new  de  minimis  standard  that  makes  dumping  non-actionable  by  any 
country  whose  market  share  is  less  than  one  percent.  The  Dunkel  drafters 
knew  that  this  would  be  a  special  problem  for  industries  such  as  steel,  so 
they  agreed  to  waive  this  new  de  minimis  provision  in  certain  cases.  But 
the  method  they  picked  doesn't  work.   The  new  provision  is  waived  only 
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relations  with  Mexico,  we  ask  you  to  consider  how  many  thousands  of  jobs  our  country 
stands  to  lose  if  the  Dunkel  Draft  is  adopted  and  the  U.S.  economy  is  subjected  to  a  flood 
of  dumped  and  subsidized  imports  from  Japan  the  EC  and  everywhere  else. 

We  urge  you  to  get  a  clear  and  simple  message  to  our  GATT  Round  negotiators. 
Let  them  know  that  Congress  won't  accept  a  Uruguay  Round  result  that  includes  the 
Dunkel  Draffs  trade  law-weakening  provisions,  because  aoY  agreement  that  makes  U.S. 
trade  laws  less  effective  is  unacceptable,  unbalanced  -  and  a  bad  deal  for  the  United 
States.  We  appreciate  this  opportunity  to  present  our  views. 
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Analysis  of  the  Dunkel  Dispute  Settlement, 
Antidumping  and  Subsidies  Texts 

On  December  20,  1991,  Arthur  Dunkel,  the  Director  General  of  the  GATT, 
promulgated  a  draft  text  of  the  New  GATT  Agreement.  United  States  negotiators,  as 
well  as  the  private  sector,  are  ctirrently  analyzing  this  draft  to  determine  whether  it 
should  be  accepted,  or  whether  it  even  can  serve  as  a  suitable  basis  for  further 
negotiations. 

The  Lawyer's  Technical  Working  Group  of  the  Committee  to  Support  U.S. 
Trade  Laws  has  carefully  reviewed  the  provisions  related  to  Dispute  Settlement, 
Antidumping,  and  Subsidies.  Our  conclusion  is  that  these  sections  are  unacceptable, 
and  constitute  a  severe  retrenchment  from  current  United  States  law  and  from  the 
current  GATT  Codes.  In  judging  any  new  GATT  Codes,  the  fundamental  question  we 
must  pose  is  this:  if  the  Codes  are  enforced  and  implemented  in  U.S.  law,  will  the 
antidumping  and  subsidies  laws  be  stronger  and  more  helpful  to  United  States  industries 
seeking  to  prevent  unfair  competition,  or  will  they  be  weaker? 

Without  doubt,  the  Dunkel  text  will  weaken,  and  weaken  significantly,  current 
United  States  antidumping  and  countervailing  duty  law.  It  will  make  it  much  harder 
and  more  expensive  to  bring  cases,  by  interposing  new,  burdensome  initiation 
requirements.  Unions  will  probably  not  even  be  able  to  bring  cases  unless  a  major 
proportion  of  domestic  producen  affirmatively  support  the  case,  effectively  denying 
independent  standing  rights  to  unions.  Furthermore,  more  stringent  evidentiary 
requirements  will  cost  petitioners  thousands,  if  not  hundreds  of  thousands,  of  dollars  to 
meet.  If  a  case  can  be  started,  new  procedural  requirements  will  make  it  much  more 
difficult  to  prosecute  a  case.  Moreover,  a  plethora  of  new  substantive  rules  will  be 
applied  against  petitioners.  In  the  Subsidies  area,  these  include  broad  "green  light' 
subsidies  not  currently  permitted  under  United  States  law.  In  the  Antidumping  area, 
the  new  rules  would  permit  greater  dumping  of  goods  below  their  cost  of  production 
and  will  also  make  it  harder  to  find  dumping  in  price-to-price  cases. 

Even  if  a  petitioner  is  successful  in  passing  through  this  mine  field  in  order  to 
put  a  dumping  or  subsidies  order  on  the  books,  it  will  be  much  more  difficult  to 
maintain  the  order.  First,  there  is  manda'ory  sunset  of  the  order  after  five  years, 
regardless  of  whether  dumping  or  subsidization  is  continuing.  Further,  all  dumping 
and  subsidies  orders  will  be  subject  to  review  by  GATT  Dispute  Settlement  Panels, 
whose  conclusions  the  United  States  will  be  required  to  accept,  despite  the  fact  that 
such  panels  have  shown  themselves  to  be  totally  disinclined  to  rigorously  apply  the 
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dumping  and  subsidies  laws.  GATT  Dispute  Settlement  Panels  have  generally  taken  a 
very  narrow  view  on  the  Antidumping  and  Subsidies  Codes,  saying  that  if  something  is 
not  specifically  permitted  in  the  Codes,  it  is  prohibited.  The  United  States  sought  a 
limitation  on  this  standard  of  review.  We  had  asked  that  the  Dispute  Settlement  Panels 
should  only  determine  whether  the  application  of  the  Antidumping  and  Subsidies  Codes 
through  national  law  is  a  "reasonable"  or  "permissible"  interpretation  of  the  Codes.  No 
such  limitation  is  in  the  Dunkel  text. 

Many  of  the  provisions  in  the  Dunkel  text  will  be  particularly  detnmental  to 
United  States  high-tech  industry,  for  which  the  dumping  law  is  the  main  remedy  against 
Japanese  and  other  countries'  predatory  practices.  For  example,  it  is  critical  for  high- 
tech  industry  that  minor  changes  in  products  do  not  remove  the  product  from  the 
coverage  of  an  antidumping  order;  this  is  recognized  under  U.S.  law.  The  Dunkel 
Text  does  not  authorize  coverage  of  such  altered  products,  and  moreover  would  prevent 
the  bringing  of  a  case  on  a  product  and  subassemblies  of  that  product,  making  the 
coverage  of  the  dumping  law  very,  very  narrow.  The  Dunkel  draft  would  also  make  it 
much  more  difficult  to  show  'sales  below  cost*  dumping,  which  is  the  main  form  of 
dumping  case  used  by  United  States  high-tech  industry.  Finally,  the  text,  by 
interposing  new  standing  requirements,  will  make  it  much  more  difficult  for  high-tech 
companies,  many  of  which  are  small  businesses,  to  bring  cases. 

In  addition  to  the  limitations  on  the  effectiveness  of  our  antidumping  and 
countervailing  duty  laws  resulting  from  the  Dunkel  draft,  the  dispute  settlement  text 
would  also  severely  restrict  the  ability  of  the  United  States  to  use  Section  301. 

It  has  been  argued  that  any  "weakening"  changes  in  the  dumping  and 
countervailing  duty  laws  could  be  offset  by  new  changes  which  provide  greater 
protection  against  circumvention  of  orders.  First,  this  argument  is  seriously  flawed 
because  anticircumvention  provisions  are  totally  useless  if  one  cannot  obtain  a  dumping 
order  in  the  first  place.  Moreover,  the  provisions  in  the  Dunkel  text  on  circumvention 
are,  to  put  it  succinctly,  useless  in  some  instances  and  a  severe  retrenchment  from 
United  States  law  in  other  instances. 

The  Dunkel  text  on  Dispute  Settlement,  Antidumping,  and  Subsidies  must  be 
totally  rejected.  Director  General  Dunkel  had  a  number  of  alternatives  in  writing  this 
text.  He  could  have  accepted  the  draft  proposal  made  jointly  by  the  United  States  and 
the  EC,  or  he  could  have  accepted  those  proposals  made  by  Japan  and  other  traditional 
respondents  in  dumping  cases.  On  the  whole,  he  accepted  the  Japanese  view.  It  is 
simply  untenable  for  the  United  States  to  accept  this  draft,  or  to  use  it  as  a  basis  for 
negotiations.  We  ask  that  the  United  States  negotiaton  continue  the  firm  resolve  that 
they  have  maintained  throughout  this  negotiating  process  and  reject  the  Dunkel  text. 

This  paper,  after  this  brief  introduction,  reviews  on  a  paragraph-by-paiagraph 
basis  those  provisions  in  the  Dispute  Settlement,  Antidumping,  and  Subsidies  sections 
of  the  draft  that  are  the  most  unacceptable. 
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Problems  in  the  Dispute  Settlement  Area 

Part  S:   Dispute  Settlement  Scope/Standard  of  Review. 

In  assessing  the  effects  that  the  draft  texts  would  have  on  the  U.S.  trade  laws,  it 
is  imperative  to  consider  the  manner  in  which  GATT  Dispute  Settlement  Panels  would 
interpret  those  texts  in  dispute  resolution  cases. 

Currently,  GATT  Panels  take  the  view  that  GATT  articles  authorizing  the  use  of 
AD  and  CVD  laws,  as  an  'exception  to  basic  principles  of  the  General  Agreement," 
must  be  "interpreted  narrowly,"  and  that  the  country  applying  a  trade  remedy  has  the 
burden  to  "demonstrate  that  it  [has]  met  the  requirements  of  the  GATT. '  ^  Although 
the  United  States  sought  a  provision  in  the  Dunkel  text  making  clear  that  this  standard 
of  review  is  erroneous,  and  that  GATT  Panels  ought  to  show  the  same  deference  to 
agency  decisions  as  is  shown  by  U.S.  appellate  courts,  the  draft  texts  contain  no  such 
provision.  The  result  is  that  any  ambiguity  in  the  draft  texts  would  likely  be  construed 
against  the  country  imposing  an  AD  or  CVD  duty. 

Although  the  draft  dispute  resolution  text  contains  no  rules  regarding  the 
standard  or  scope  of  review  of  trade  case  determinations,  it  does  greatly  reduce  the 
ability  of  the  United  States  to  affect  Panel  decisions.  Under  the  new  text,  the  United 
States  cannot  block  the  formation  of  Panels  (Article  4)  nor  the  adoption'  of  Panel 
reports  (Article  14),  and  if  it  declines  to  abide  by  a  Panel  report  it  believes  is  erroneous 
the  GATT  must  authorize  retaliation  against  it  (Article  20).  With  these  increased 
powers  and  applying  the  standard  of  review  discussed  above,  it  is  likely  that,  if  the 
draft  texts  are  implemented,  GATT  Panels  will  pick  apan  U.S.  trade  laws  piece  by 
piece.  Sooii  there  will  be  no  trade  laws  left. 

Article  21:  Effect  on  Section  301. 

The  draft  dispute  resolution  text  would  restrict  the  ability  of  the  United  States  to 
use  Section  301 .  The  text  provides  that,  where  a  country  seeks  the  redress  of  an  action 
that  violates  the  GATT,  nullifies  or  impairs  GATT  rights  or  impedes  attainment  of  any 
objective  of  the  GATT,  it  must  use  the  dispute  resolution  process.  It  cannot 
uiulaterally  determine  the  existence  of  a  violation,  or  impose  a  retaliatory  sanction 
unless  and  until  authorized  by  the  GATT  to  do  so.  As  a  practical  matter,  therefore, 
GATT  procedures  will  likely  supplant  Section  301  with  respect  to  disputes  regarding 
GATT  signatories. 

While  the  Code  likely  will  require  all  Section  301-type  issues  to  proceed 
through  the  GATT  process,  the  draft  text  would  not  require  mandatory  action  against 
serious  barriers  that  do  not  "directly"  violate  the  GATT.    Those  nations  that  protect 
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their  markets  through  cartel-like  private  behavior,  thnHigh  complex  barriers  that  will 
not  be  removed  in  the  Round,  or  that  violate  bilateral  agreements  with  the  United 
States,  may  take  comfort  from  these  provisions. 


Problems  in  the  Dumping  Area 

Parayraph  2.2:  New  Cost  of  Production  Hurdles. 

This  paragraph  concerns  'sales  below  cost*  dumping  (which  is  of  particular 
importance  to  high-tech  industry.)  The  paragraph  interposes  an  entirely  new  set  of 
requirements  into  the  Code,  and  severely  limits  the  instances  where  sales-below-cost 
dumping  can  be  found.  Among  other  problems,  the  paragraph  requires  that  sales  below 
cost  must  generally  be  determined  in  accordance  with  the  accounting  principles  'of  the 
exporting  country,'  though  such  accounting  principles  are  often  distortive.  For 
example,  in  Japan  plants  that  are  not  cunendy  in  use  are  not  considered  to  be  part  of 
the  cost  base.  Under  U.S.  practice,  the  exporting  country's  accounting  principles  are 
accepted  provided  they  are  reasonable.  A  GATT  Panel  may  decide  that  the  U.S. 
practice  of  evaluating  the  reasonableness  of  the  foreign  accounting  principles  does  not 
comport  with  the  Code. 

Moreover,  this  paragraph,  and  the  accompanying  footnote  3,  overrule  ctirrent 
United  States  law  concerning  when  sales  below  cost  will  be  disregarded  in  determining 
fair  market  value.  Current  United  States  law  uses  the  so-called  '90-10*  rule,  which 
provides  that  any  sales  below  cost,  above  a  minimum  threshold  of  10  percent  of  all 
sales,  will  be  disregarded  in  determining  £air  market  value.  The  Dunkel  text  changes 
the  test  so  that  significantly  more  sales  below  cost  will  be  included  in  determining  fair 
market  value  (thus  lowering  fair  market  value  and  permitting  more  dumping). 

Paragraph  2.2.1.1:  Start-Up  Costs. 

This  paragraph  further  alters  cost  of  production  methodology.  It  provides  that 
there  will  be  an  adjustment  to  cost  of  production  for  'start-up'  costs.  This  adjustment 
will  presumably  provide  that  the  lowest  cost  during  the  start-up  period  will  be 
considered  the  cost  of  production  for  the  entire  period.  The  length  of  the  start-up 
period  is  not  limited,  and  therefore  it  may  extend  well  beyond  what  most  United  States 
companies  would  consider  'start-up.*  Moreover,  the  period  of  time  for  which  the 
adjustment  could  be  taken  is  not  limited  to  the  period  of  investigation  (nor,  in  any  case, 
is  the  length  of  the  period  of  investigation  specified  in  the  text).  Though  the 
adjustment  is  limited  to  costs  *which  can  reasonably  be  taken  into  account  by  the 
authorities,'  such  costs  could  be  said  by  Dispute  Settlement  Panels  to  include  those 
well  after  the  initiation  and  even  the  preliminary  determination  in  a  case.  The  costs, 
moreover,  'which  can  reasonably  be  taken  into  account*  in  an  annual  review  (as 
opposed  to  an  investigation)  could  occur  much  later.    Given  the  lack  of  limitation  on 
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the  start-up  period,  this  provision  becomes  dangerously  close  to  "life  cycle"  pricing.   It 
is  a  very  serious  problem  for  the  semiconductor  and  other  high-tech  industries. 

Paragraph  2.2.2:   Minimum  Profit  and  GS&A. 

This  paragraph  overrules  the  United  States  minimum  8  and  10%  provisions,  for 
profit,  and  general,  selling,  and  administrative  expenses,  respectively,  used  in  cost 
cases.  Without  such  minimums,  these  profits  and  expenses  will  be  much  more 
susceptible  to  manipulation  and  may  be  unverifiable.  Moreover,  the  use  in  dumping 
cases  of  much  lower  profit  numbers  than  are  acceptable  in  United  States  business 
practices  will  be  permissible. 

Paragraph  2.4:  Ciminnrtagce  of  Sale  Adjustments. 

This  paragraph,  which  adds  that  allowances  should  be  made  for  a  wide  variety 
of  differences  in  the  circumstances  of  sale,  such  as  "level  of  trade,  quantities,  physical 
characteristics..."  and  the  like  will  require  United  States  administrators  to  make 
inappropriate  adjustments  to  prices,  which  have  traditionally  not  been  permissible  under 
United  States  law  and  practice.  For  example,  the  provision  would  likely  be  interpreted 
by  a  Dispute  Settlement  Panel  so  as  to  require  deductions  from  Japanese  home  market 
prices  of  the  cost  of  the  inefficient  Japanese  distribution  system.  Current  U.S.  practice 
is  to  compare  the  first  sale  to  an  unrelated  purchaser  in  each  market 

Paragraph  2.4.2;   Averaging. 

This  paragraph  will  normally. require  averaging  on  both  sides  of  the  dumpmg 
calculation.  Rather  than  determine  a  fair  market  value  in  the  foreign  country,  and  hold 
that  each  sale  below  fair  market  value  in  the  United  States  constitutes  dumping,  sales  in 
the  United  States  will  also  have  to  be  averaged.  This  will  allow  foreign  producers  to 
offset  dumped  sales  with  undumped  sales. 

While  it  is  useful  to  have  some  language  allowing  an  exception  to  this  averaging 
provision,  this  exception  does  not  solve  the  averaging  problem.  The  draft  text  makes 
clear  that  averaging  of  U.S.  price  will  be  the  norm  in  investigations  and  that  only 
where  exceptional  circumstances  are  found  will  the  authorities  be  permitted  to  look  at 
individual  transactions.  Under  Panel  review,  this  exception  cannot  be  seen  as  leading 
to  use  of  individual  prices  instead  of  average  prices  other  than  in  unusual 
circumstances. 

Articles;  Cumulation. 

This  Article,  by  failing  to  authorize  cumulation  of  imports  from  different 
countries  in  determinations  of  injury,  constitutes  a  major  failing  of  the  Dunkel  draft, 
and  a  major  problem  for  United  States  industry.  If  unfairly  traded  imports  from  more 
than  one  source  cannot  be  considered  cumulatively,  the  collective  impact  of  imports 
from  a  number  of  countries  will  be  a  forbidden  consideration  in  dumping  cases,  despite 
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the  foct  that  the  International  Trade  Commission  and  U.S.  law  has  recognized 
cumulation  for  yean.  Moreover,  given  the  presence  of  this  language  in  the  subsidy 
text  but  not  the  dumping  text,  it  would  be  impossible  to  argue  to  a  GATT  Panel  that 
cumulation  was  not  prohibited  in  dumping  cases. 

A  failure  to  require  the  cumulation  of  imports  in  dumping  cases  will  not  only 
prevent  industries  from  filing  future  cases  against  collectively  injurious  unfair  imports 
from  a  variety  of  countries,  but  will  also  undermine  the  ability  of  industries  that 
obtained  affirmative  injury  determinations  in  the  past,  based  on  a  cumulation  analysis, 
to  survive  the  'sunset*  injury  test  without  the  benefit  of  cumulation. 

In  addition,  the  current  wording  of  the  cumulation  section  in  the  Subsidy  text 
would  preclude  'cross-cumulation,'  the  current  U.S.  standard  requiring  the  cumulation 
of  dumped  with  subsidized  imports  in  an  injury  analysis.  Changes  should  be  made  in 
both  the  Antidumping  and  Subsidy  draft  texts  to  ensure  that  cumulation  of  dumped  with 
subsidized  imports  is  permitted. 

Paragraph  ^.:^'.   Vfaryins  Analv^s  in  Iniurv  Defprminarinn^. 

This  paragraph,  on  injury,  provides  that  the  'magnitude  of  the  margin  of 
dumping'  must  be  taken  into  account  in  determining  injury.  This  inclusion  of  so-called 
'margins  analysis'  adds  a  new  hurdle,  beneficial  to  respondents,  to  the  proof  of  injury 
requirements.  This  is  not  currently  a  requirement  in  the  Code. 

Paragraph  3.6;  Threat  of  Material  Injury. 

This  new  paragraph  on  'threat*  of  material  injury  is  &r  too  restrictive,  and  adds 
a  harder  test  than  exists  in  the  current  Code. 

Paragraph  4-1;    «stanHiny 

This  paragraph  provides  that  a  'major  proportion*  of  United  States  industry 
must  affirmatively  support  a  petition,  and  coupled  with  paragraph  5.4,  would  appear  to 
require  polling  of  the  industry;  this  will  make  it  much  more  difficult  to  begin  cases. 
The  failure  of  the  Dunkei  text  to  define  *major  proportion*  creates  a  degree  of 
uncertainty  that  will  probably  be  solved  by  GATT  Panels  adversely  to  petitioners. 

In  addition,  by  referring  only  to  a  survey  of  "domestic  producers*  in  Article  5.4 
to  determine  industry  support,  there  is  an  implicit  exclusion  of  the  positions  of  workers 
or  unions  in  supporting  trade  actions.  If  a  major  proportion  of  domestic  pnxlucers  did 
not  support  a  case,  but  the  unions  did,  a  GATT  Panel  might  determine  that  there  was 
not  standing  to  initiate  the  action. 
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Fnntnote  1.  Page  F7;   Definition  of  Related  Parties, 

The  definitions  of  related  parties  seems  to  be  too  restrictive  here,  and  could  lead 
to  the  conclusion  that  companies  which  are  in  joint  ventures  or  otherwise  affiliated  with 
foreign  companies  must  be  counted  as  part  of  the  United  States  industry  for  purposes  of 
determining  standing.  However,  such  affiliated  companies  will  often  be  pressured  not 
to  support  dumping  cases. 

Paragraphs  5.2  and  5.3:  Petition  Requirements. 

These  paragraphs  will  significantly  raise  standing  requirements,  and  subject  the 
initiation  of  cases  to  very  close  scrutiny  by  Dispute  Settlement  Panels  disinclined  to 
permit  cases  to  go  forward.  As  opposed  to  determining  whether  the  necessary  elements 
are  alleged  and  whether  information  reasonably  available  to  petitioners  has  been 
included,  the  Dunkel  text  requires  the  authorities  to  examine  the  "accuracy  and 
adequacy  of  the  evidence  provided. '  This  is  a  much  higher  standard,  and  could  lead  a 
GATT  Panel  to  decide  that  the  evidence  in  the  petition  was  not  adequate  to  justify  the 
initiation  of  an  investigation. 

Paragraph  5.4:  Standing  Based  on  Domestic  Producers  Only 

This  paragraph  is  the  critical  section  of  the  text  requiring  changes  to  address  the 
issue  of  standing  for  unions.  The  draft  text  states  that  no  investigation  will  be  initiated 
unless  the  authorities  determine,  based  on  a  survey  of  'domestic  producers'  of  the  like 
product,  that  a  major  prtxportion  of  the  domestic  industry  supports  the  petition  as 
required  by  Paragraph  4. 1.  There  is  no  reference  to  a  survey  of  workers  or  unions  to 
determine  support.  Under  review  by  a  GATT  Panel,  therefore,  it  is  quite  possible  that 
any  case  filed  by  unions  that  did  not  have  the  support  of  a  major  proportion  of  the 
domestic  producers  would  be  seen  as  not  satisfying  the  GATT  standing  requirements. 

The  general  caveat  in  Paragr^h  6.11  that  'interested  parties'  could  include 
other,  non-enumerated  domestic  entities  does  not  alter  these  standing  requirements. 
Thus,  while  the  United  States  could  presumably  grant  unions  the  right  to  enter  an 
appearance  in  a  case  as  an  interested  party,  the  unions  still  could  not  file  petitions 
independently  from  domestic  producers  and  without  domestic  producer  support.  This 
fundamental  alteration  to  our  dumping  laws  should  be  strongly  opposed. 

Paragraph  5.8;  Pe  Minimis  Stan^ifP*?! 

This  paragraph  adds  new  de  minimis  standards,  raising  them  to  2%  as  opposed 
to  the  .5%  under  current  United  States  law.  As  such,  many  cases  which  would  go 
affirmative  will  be  knocked  out,  even  though  dumping  is  occurring.  For  example,  in 
one  actual  case,  a  U.S.  industry  producing  a  fvingible  commodity  product  was  faced 
with  imports  that  took  approximately  20  percent  of  the  U.S.  market  In  1984,  the 
Department  of  Commerce  found  average  dumping  margins  of  approximately   1.8 
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percent  and  an  antidumping  order  was  issued.  Given  the  significant  market  share  held 
by  this  one  foreign  country  and  the  fungible  commodity  nature  of  the  product,  the 
difference  between  this  1.8  percent  dumping  order  and  a  negative  determination  was 
critical  to  the  domestic  industry's  survival. 

In  addition,  this  paragraph  will  mandate  the  dismissal  of  dumping  cases  if 
imports  from  a  particular  country  constitute  less  than  1%  of  the  domestic  market 
(unless  such  imporu  collectively  account  for  more  than  2.5%  of  the  market).  This 
"safe  harbor'  for  dumping  can  be  devastating  to  United  States  companies,  particularly 
to  small  businesses.  Many  small  businesses  could  be  driven  out  of  existence  by 
dumped  imporu  totaling  less  than  \%  of  the  United  States  market. 

Paragraph  6.10.1:  Choice  of  Respondents. 

This  remarkable  paragraph  specifies  that  the  respondents  in  a  case  should  be 
chosen  by  the  foreign  producers  in  a  case,  not  by  the  United  States  administrators. 
This  is  a  significant  change  in  United  States  procedure,  which  currently  provides  that 
our  administrators  will  determine  which  respondents  must  answer  questionnaires  and  be 
held  accountable  for  their  dumping.  Administrators  currently  select  those  producers  to 
be  respondents  that  account  for  a  majority  of  the  imports  at  issue  and  that  are  identified 
in  the  petition  as  engaging  in  dumping  practices.  Were  respondents  permitted  to  dictate 
those  respondents  that  should  be  subject  to  investigation,  they  could  choose  small 
companies  that  were  not  the  target  of  the  dumping  petition  and  were  not  the  cause  of 
the  injurious  dumping  identified  by  the  petition.  It  is  not  even  clear  that  any  particular 
percentage  of  production  would  have  to  be  accounted  for  by  the  respondents  surveyed, 
as  is  current  U.S.  law. 

Paragapb  ?,Si  ^c^  Shipptn. 

This  paragraph  requires  that  if  new  shippers  enter  the  market  after  a  dumping 
order  has  been  put  on  the  books,  duties  cannot  be  applied  to  them  until  a  new  dumping 
determination  is  done  for  them.  Duties  can  only  be  applied  beginning  on  the  date  of 
initiation  of  the  review,  which  means  that  any  dumping  by  a  new  shipper  prior  to  the 
date  of  initiation  will  never  be  offset  by  duties.  Under  current  United  States  practice, 
new  shippers  fall  into  the  'all  other*  rate,  which  is  basically  an  average  of  the  degree 
of  dumping  from  the  country  in  question,  until  they  are  subject  to  their  own  review  . 
The  new  shippers  are  therefore  liable  for  duties  from  the  moment  they  ship.  Not 
requiring  new  shippers  to  pay  duties  immediately  provides  an  enormous  potential  for 
abuse,  as  it  will  be  easy  for  foreign  suppliers  to  'trade  off  customers  in  different 
countries  in  order  to  evade  a  dumping  case. 

Paragraph  10.4:  Curumvention  As  Shipments  from  Third  Countries. 

This  paragraph,  on  circumvention  of  a  dumping  order  by  new  imports  from  a 
third  country,  requires  an  entirely  new  injury  test  in  order  to  show  circumvention.    It 
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will  be  useless  to  United  States  industry,  and  is  no  better  than  simply  bringing  a  new 
case  which  is  already  permissible. 

P^ragnph  11.3;  Suns^tt 

This  paragraph  creates  a  five  year  sunset  of  all  dumping  orders,  even  if 
dumping  is  continuing:  If  a  domestic  petitioner  wishes  to  challenge  the  sunset  of  an 
order,  the  burden  of  proof  will  be  on  that  domestic  petitioner  to  show  continuation  of 
injury  as  a  result  of  dumping.  This  will  be  as  difficult  and  as  expensive  as  simply 
bringing  a  new  case  before  the  International  Trade  Commission,  and  will  make  the 
dumping  law  significantly  less  useful  for  United  States  petitioners. 

The  United  States  had  originally  opposed  a  sunset  clause  altogether,  and  then 
urged  at  a  minimum  that  the  burden  of  proof  rest  on  respondents  and  not  petitioners  at 
the  end  of  five  years  to  establish  injury.  Neither  of  these  suggestions  was  taken  into 
account  in  the  Dunkel  text.  Instead,  in  his  text,  a  U.S.  industry  that  originally  bore  the 
expense  of  proving  injury  due  to  an  unfair  trade  practice  must  again  prove  injury  even 
though  dumping  continues. 

The  burden  on  the  domestic  industry  will  be  impossible  to  meet  in  many  cases 
due  to  the  exit  of  imports  from  the  market  as  the  result  of  the  dumping  finding.  In 
cases  where  imports  are  dumped  at  ma^ive  margins,  often  the  reaction  of  the  foreign 
producer  is  to  exit  the  market  altogether.  In  such  cases,  it  would  be  impossible  to  show 
injury  in  the  absence  of  the  imports.  However,  after  removal  of  the  order  these 
respondents  who  dumped  on  a  massive  scale  would  have  carte  blanche  to  re-enter  the 
market.  This  result  is  illogical  but  is  the  natural  consequence  of  the  sunset  provision  as 
drafted. 

Article  12;    riiTiiinv<.ntinn. 

This  "anticircumvention"  provision  is  much  more  restrictive  than  United  States 
law,  and  includes  an  injury  test.  The  restrictive  nature  of  this  provision,  together  with 
the  absence  of  any  provisions  in  the  text  on  third-country  assembly,  minor  alterations 
and  later-developed  merchandise,  could  require  major  changes  in  the  anticircumvention 
provision  adopted  by  Congress  in  the  1988  Trade  Act  Moreover,  by  specifying  under 
what  conditions  a  dumping  order  may  be  applied  to  parts  of  products,  it  could  be 
construed  by  a  Dispute  Settlement  Panel  to  prevent  the  filing  of  one  case  on  products 
and  parts  thereof  together.  This  will  be  devastating  to  United  States  high-tech  industry. 

Article  IS;   Antidumping  Action  on  Behalf  of  a  Third  Country. 

This  provision,  on  cases  brought  on  behalf  of  a  third  country,  is  comparable  to 
current  Code,  but  is  an  area  where  the  United  States  had  sought  significant 
improvement.  It  constitutes  no  improvement  whatsoever,  in  its  current  form  the 
provision  has  never  been  used  and  is  impossible,  or  at  a  minimum  very  difficult,  to 
use. 
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Problems  in  the  Subsidies  Area 

Paragraph  1.1:   Etefinition  of  a  Subsidy. 

The  draft  text  defines  a  subsidy  as  a  "financial  contribution*  by  a  government  or 
other  entity.  Under  the  text,  many  actions  by  a  government  that  confer  a  benefit  (and 
currently  are  countervailable  under  U.S.  law)  may  not  be  deemed  a  subsidy. 2  These 
subsidies  may  cease  to  be  countervailable  if  the  current  definition  of  subsidy  is 
retained. 

Article  2;  Specificity. 

The  draft  text  adopts  the  concept  that  a  subsidy  must  be  'specific*  to  an 
enterprise  or  industry,  or  group  of  enterprises  or  industries  to  be  actionable.  The  text 
imposes  a  heavy  burden  on  petitioners  in  a  countervail  case  to  prove  specificity,  which 
must  be  'clearly  substantiated  on  the  basis  of  positive  evidence.  *  Given  the  subjective 
nature  of  specificity  determinations,  this  heavy  burden  of  proof,  and  the  strict  scrutiny 
applied  by  panels  reviewing  trade  cases,  this  area  is  likely  to  provide  fertile  ground  for 
panels  seeking  to  overturn  U.S.  countervailing  duty  orders. 

Article  3;  Prohibited  Subsidies. 

Although  an  increase  in  international  subsidies  discipline  was  a  key  U.S.  goal  in 
the  Uruguay  Round,  the  new  draft  scarcely  expands  the  prohibited  subsidy  category 
beyond  that  found  in  the  current  Code.  (The  current  Code  bans  export  subsidies;  the 
new  draft  also  prohibits  subsidies  conditioned  on  import  substitution.)  Even  this  highly 
limited  ban  does  not  apply  to  developing  countries  or  NMEs  until  the  turn  of  the 
century  or  later,  and  does  not  apply  to  the  least  developed  countries  at  all  (Articles 
27.2,  29.2). 

Article  6;  Presumption  of  Serioua  Prejudice. 

The  draft  text  provides  that  certain  categories  of  subsidies  would  be  presumed  to 
cause  *serious  prejudice*  to  other  signatories,  and  thus  to  be  prohibited  (unless  the 
presumption  can  be  rebutted).  However,  the  presumption  in  practice  is  too  narrow  to 
be  very  useful.  First,  the  presumption  does  not  apply  to  developing  countries  (Article 
27.2).  Second,  the  cat^ories  of  subsidy  for  which  a  presumption  exists  are  very 
circumscribed.  For  example,  although  a  presumption  exists  where  a  product  is 
subsidized  at  a  level  above  5  percent,  the  level  of  subsidization  is  to  be  calculated  based 
on  the  'cost  to  government'  standard  (Annex  4).    Subsidies  to  cover  operating  losses 


2  por  example,  the  United  State*  recently  found  that  in  expon  bea  oa  Argeatiae  hide*  that  drove 

down  the  price  that  leather  taaoen  pud  for  hides  conferred  «  couaCervailable  subsidy  oa  Arseatiae 
leather  producers.  Similarly,  the  United  States  found  that  i  Spanish  law  requiring  pnvite  banks  to  lead 
moaey  at  subsidized  rates  to  certain  ladustnes  conferred  a  subsidy. 
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also  are  assumed  to  cause  serious  prejudice,  but  only  the  second  time  they  are  given. 
Similar  loopholes  exist  for  the  other  categories. 

Article  8;  Non-actionable  Subsidies. 

The  draft  text  provides  that  basic  industrial  and  applied  research  subsidies,  as 
well  as  "non-specific'  regional  subsidies,  not  only  are  authorized  but  cannot  be 
countervailed  (contrary  to  current  U.S.  practice).  This  is  a  serious  problem,  as  it 
offers  countries  a  'road-map'  to  subsidize.  The  breadth  of  the  categories,  and  the 
absence  of  any  monetary  caps,  would  make  this  a  major  loophole  in  the  U.S.  CVD 
laws.  For  example,  50  of  the  EC's  171  regions  would  qualify  for  the  regional  aids 
exemption,  while  the  definition  of  applied  research  is  vague  and  could  be  read  very 
broadly. 

Paragraph  11.2  and  Arti^u  Mi-  Stanriiny. 

The  draft  subsidies  text  presents  basically  the  same  problems  regarding  standing 
(requiring  proof  of  industry  support  before  initiation,  failing  to  consider  worker  support 
for  a  petition,  etc.)  as  the  draft  antidumping  text.  These  provisions  make  it  harder  for 
petitioners  to  file  petitions  and  for  the  U.S.  Government  to  initiate  cases. 

Paragraph  11.7:  De  Minimis  Rules. 

The  draft  text  would  deem  a  subsidy  of  less  than  one  percent  to  be  die  minimis 
and  hence  not  subject  to  a  CVD  order.  Imports  subject  to  ds  lyinimis  subsidization 
levels  could  not  be  cumulated  (Article  15.3). 

Article  14:   Calculation  of  CVD  rates. 

The  draft  text  provides  that,  when  determining  whether  a  government  confers  a 
subsidy  through  the  sale  of  a  good,  the  price  of  the  good  should  be  compared  to 
"prevailing  market  conditions  ...  in  the  country  .  .  .  ."  The  draft  fails  to  recognize 
that,  in  some  cases,  there  will  be  no  undistorted  market  for  the  product  in  the 
subsidizing  country,  and  that  it  will  be  necessary  to  look  at  world  market  conditions  in 
order  to  value  the  subsidy.  This  could  force  the  United  States  to  undervalue 
dramatically  the  benefit  of  government  subsidies,  especially  with  respea  to  natural 
resources  (where  the  government  often  is  the  primary  or  sole  supplier  of  the  resource). 

Article  20:   Sunset. 

The  subsidies  draft  requires  that  countervailing  duty  orders  terminate  after  five 
years  unless  the  domestic  industry  can  show  that  there  is  "good  cause*  for  their 
continuation.  Like  a  similar  provision  in  the  antidumping  draft,  this  provision  may  in 
effea  require  petitioners  to  reprove  their  case  every  five  years,  whether  or  not  there  is 
any  evidence  that  the  foreign  industry  has  stopped  its  unfair  practices. 
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Article  21:   Circumvention. 

The  articircumvcntion  provisions  in  the  draft  subsidies  text  are  worse  than 
current  law.  There  is  nothing  in  the  text  about  assembly  in  third  countries.  The 
provisions  related  to  circumvention  through  assembly  in  the  country  imposing  the 
order,  like  those  in  the  antidumping  text,  impose  onerous  requirements  that  will  be 
difficult  to  meet. 

Developing  Countries. 

As  noted  in  various  points  in  this  document,  the  draft  text  virtually  exempts 
developing  countries  from  subsidies  disciplines.  Thus,  developing  countries  will  be 
able  to  sign  the  Code,  obtaining  the  benefits  of  the  injury  test  in  countervailing  duty 
cases,  without  making  any  significant  commitments  to  reduce  or  eliminate 
subsidization. 

Further,  developing  countries  would  be  entitled  to  the  benefits  of  special,  higher 
de  minimis  rules  in  CVD  cases.  A  developing  country  subsidy  rate  of  less  than  2% 
would  be  deemed  de  minimis  (a  country  that  phased  in  disciplines  over  export  subsidies 
faster  than  required  would  be  subject  toi3%  de  minimis  rate).  And  subsidized  imports 
from  a  developing  country  would  be  deemed  negligible  and  hence  not  subject  to  CVD 
orders  if  they  accounted  for  less  than  4%  of  total  imports  of  the  product,  unless 
subsidized  imports  from  small  suppliers  collectively  accounted  for  more  than  9%  of  the 
U.S.  market. 

Finally,  subsidies  provided  pursuant  to  privatization  programs  would  not  be 
actionable  under  the  draft  text  even  if  the  United  States  could  prove  it  was  harmed  by 
the  subsidies. 

Article  28:   Transitional  Arranfements. 

Signatories  would  be  given  three  years  to  conform  their  existing  subsidies 
disciplines  to  the  limited  disciplines  of  the  draft  text  The  limitations  on  U.S.  CVD 
laws,  on  the  other  hand,  apparently  would  come  into  effect  immediately. 

Article  29;  Non-Market  Economies. 

Countries  in  the  process  of  'transformation  into  a  maricet  economy"  would  have 
a  full  seven  years  to  eliminate  prohibited  subsidies.  The  presumption  of  serious 
prejudice  would  not  apply  where  a  government  forgave  the  debt  of  a  company.  And 
NME  subsidies  that  displaced  U.S.  exports  from  third-country  markets  would  not  be 
prohibited  by  the  text. 
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AIMCOR 

Allied  Products  Corporation 

Allied  Tube  &  Conduic 

Aluminum  Assooacioa 

Amalgamated  Oofhing  and  Textile  Workers  Union, 

AFL-aO 
American  Cement  Alliance 
American  Couplings  Corporation 
American  Cast  Metals  Association 
American  Fiber  Manufacturers  Association 
American  Furniture  Manufacturers  Association 
American  Iron  and  Steel  Institute 
American  Iron  Ore  Association 
American  Textile  Manufacturers  Institute 
American  Wire  Producers  Assodation 
American  Yam  Spinners  Association 
AMT  -  The  Assodation  for  Manufectnring  Technology 
ASARCO,  Incorporated 

Assodacion  of  Cold  Rolled  Strip  Steel  Producers 
Assodation  of  Steel  Distributors 
Assodation  of  Synthetic  Yam  Manufacturers 
Automotive  Service  Industry  Assodation 
B.F.  Goodrich  Company 

Bicyde  Manufacnirers  Association  of  America  Inc. 
Cost  Iron  Soil  Pipe  Institute 
Chicago  Fu'e  Brick  Company 
Chrysler  Corporation 

Clothing  Manufacturers  Association  of  America 
Cold  Finished  Steel  Bar  Institute 
Cold  Rolled  Strip  Steel  Assodation 
Committee  on  Pipe  and  Tube  Imports 
Committee    of   Steel    Wire    Rope    and    Specialty    Cable 

Manufacturers 
Communication  Workers  of  America 
Cookware  Manufacturers  Association 
Copper  and  Brass  Fabricators  Coundl,  Inc 
Council  of  American  Lock  Manufacturers 
The  Crane  Group 

Cyde  Parts  and  Accessories  Assodation 
Energy  Fuels 
Estabrook  Corp. 
Falcon  Foundry 
Ferroalloys  Association 
Footwear  Industries  of  America,  Inc. 
Forging  Industry  Assodation 
Globe  Metallur^cai.  Inc 
High  Steel  Service  Center 
Industrial  Heating  Equipment  Assodadon 
Ixisul  Company,  Inc. 
Intel  Corporation 

International  Brotherhood  of  Electrical  Workers 
International  Ladies'  Garment  Workers  Union,  AFL-CIO 
Intematiooal  Trade  Action  Coundl 


JIT  Terminal,  Inc 

Leggett  &.  Piatt,  Inc 

Libby  Glass,  A  Dtvision  of  Owens,  n. 

Luggage  &.  I  ffarhrr  Goods  Manntuturers  of  America,  tnc 

Macalloy  Corporation 

Marblehcad  Lime 

McGraw  Construction 

Medusa  Corporation 

WJC  Merriman,  Inc 

Micron  Technology,  Inc 

Municipal  Casrings  Fair  Trade  Coondl 

Myers  Container 

Natco  International 

National  Assodation  of  Hosiery  Mannfiumrers 

National  Cement  Company 

National  Coaon  Council 

National  Fanners  Unixm 

National  Industries,  Inc 

National  Knitwear  and  Sportswear  Association 

National  Lime  Assodation 

National  Semiconductor  Corporation 

Neckwear  Association  of  America 

New  Process  Steel  Corp. 

Non-Ferrous  Metal  Producers  Committee 

Northern  Indiana  Public  Service  Company 

Northern  Textile  Association 

Phoenix  Cement  Company 

Riverside  Cement  Company  '  J . , 

Roses,  Inc 

Shieldalloy  Metalhirgical  Corporation 

Shipping  Container  Institute 

Silicon  Metaltech,  Inc 

SiMETCO,  Inc 

SKW  Alloys,  Inc 

Smith  Corona 

Southdown,  Inc 

Specialty  Steel  Industry  of  the  United  States 

Steel  Manufacturers  Association 

Steel  Tube  Institute  ' 

Stupp  Bros.  Bridge  Sl  Iron  Company 

Tcxnlr  Distributors  Association 

Thompson  Steel  Company  Inc 

The  Timken  Company 

The  Torrington  Company 

UMETCO 

United  Engineeis  and  Constmcton  International 

United  Steslworkeis  of  America 

Uranium  Producers  of  America 

U.S.  Business  and  Industrial  Council 

Valmont  Industries 

Valve  Manufacturers  Assodation 

Vemco 

Zrnirh  Electronics  Corporation 


Committed  to  Pmerving  Free  and  Fair  Trade 
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J^mist  at  3ELe9rz^cntatibeit 

Saa^tii^Itoiu  BC  20515 


October  9,  1992 

tobassadar  Carla  Hills 
•Hie  United  States  trade  Eepresentative 
BCBCucive  Office  of  the  President 
Vbsbingtcn,  D.C.     20506 

witii  tliia  «eJc's  rEMUBd  focus  an  tbe  Uruguay  Beard,  «  ^^"^SSt^ 
S^e2^  carx«»  ragardii^  a  nuabar  of  proviBix«  i?^^"^??^ 
SSS^tact.     If  enactfldiiitottieagrB-ait,  tb««prcnrisicns«Lll 
substantially  erode  tUe  •ffactiveness  of  oir  anddu^jngand  ^^ 

^SS^aSSg  duty  (AD/CTO)  trade  laws.     In  =lfi?f,32,.^Sf!j^  *'™' 

JLtoingof»iltil^=^  aixi  U.S.  trade  la*  against  naiJcat-distortaJig 
dLoqpiiig  az^  subsidy  practioes. 

m  our  T^taenent,  U.S.  negotiators  have  not  «dlatad  «  ®^^!^"?°^  *^* 
SlSrT^«SS^iur  ahiliS  to  tate  affective  and  tia-ly  ^P/^^  ^  _ 
SSj!^SfS,  ^  «2ld  lito  to  reiterata  the  foll»nng  concens. 


o 


o 


o 


l>^v4riM.:.ntL  esf  f^  ^'^i*'  L-j*-  gptiinrhi  of  ralffllnting  cost  of 
prcduction  and  duoping  aargins  Hust  ba  prasezved. 

me  current  stairlards  for  detannining  aaterial  injury  in 
antidrapiijg  cases  laust  not  be  weaJcaied. 

Diversionary  tactics  whicii  attanpt  to  frustrata  the 
roBdial  affect  of  the  law  throcgh  caxcumvention  should 
ccntiBLie  to  be  covered  by  the  original  cutstacding  ordar 
as  sat  forth  in  ttie  most  recent  U.S.  GBTT  pn^xsal. 

o  Eepeat  duanii^  by  irxUvidual  flnns  must  be  renedied  under 
^^  circunstances  thrw^  escala££d  paalta^s  ^^ 
ijBPoaition  of  duties  froa  the  point  of  initiation  of  the 
ffl^Ldunping  investigation,     m  addition,  remedies  against 
dunping  in  tiiicd  country  narJcets  ^jould  ba  available. 

o  Ertrpcsals  to  autonatically  tendnate/ sunset  antiduapij^ 
aS^^ders  after  a  specified  period  of  time  ahoild 

cxntinue  to  be  flatly  rejected  by  U.S.  negotiators. 

In  short,  if  dumping  or  gihfsidiTatinn  are  still  ocaimng 
then  ^piicable  duties  should  contitaje  to  be  assessed. 
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Page  "Vuo 

Antessador  Carla  Hills  ^ 

October  9,   1992 

o  He  do  not  want  to  sae  the  requiroDent  fear  standing  and 
tnitiation  in  c^tw^'irtj  cases  raised.    ■Qiis  would  Baloa  it 
sore  difficult  and  eagaansive  to  tcljK|  dunping  cases. 

o  HighPT  da  wi-i rn'm-tg  btHulrfrJa  on  tte  ftmi urit  of  dunping 
necessary  to  give  rise  to  a  dunping  order  nhnild  not  be 
t'"'^"^'*^^'^      Even  """^  ^  ancunts  of  duping  can  drive 
a  U.S.  ujoiyaiiy  out  of  business. 

o  isia  xisa  at  aiveraging  of  diCfezent  salss  in  i±ai  U.S.  aiBtat 

^  doping  cases,  which  will  have  tlia  sCfsct  of  peaaaiXXiBg  dnnped 
sales  to  targaitsd  custonecs  and  regions,  oust  not  bs  peoBittad. 

o  Tim  cumait  standards  for  deteodning  natarial  injuty  in 
OJD  cases  ^lall  not  bs  weakened. 

o  TSaa  gjTraUi  rdi^xt  at  tha  U.S.  to  offtwt  fully  an  injurious 
subsidy  «*>"''' '^  not  be  ooiprcnisad  by  tfaa  jxposition  of  naw 
arfaiteary  standards  which  jjuwmt  tfaa  DqiuUiiuut  of 
o  iimiMi  ■  »  traa  valoating  subsidies  aoooeding  to  its  mr  f  it 
iiiMi  <  u  I  *ni  fry. 

o  Qia  «9dsting  ability  of  tlia  U.S.  to  offBPtt  fully  an 
ii^urious  subsidy  nust  not  bs  oaqpEcodsad  by  a 
zsquizoaant  tiiat  a  sufasid/  be  nsasuEed  fay  iMCmimasm  to  the 
cost  to  tha  recipient  rather  toan  hy  ref  erenoas  to  toa 
x-Hgi  *n<1v  of  toe  sidssidy. 


o  Pn.m  isrtls  to  autcsatically  sunsst  C9D 
pacific  period  of  tine  shmld  taa  flatly  rejected  hy 
U.S.  nagotistars.     If  subsidizatioR  is  still  oocuczing 
than  arplicnhle  duties  lust  emit.  In  ie  to  fas 


o  PmrtrMng  certain  subsid/  prsctioH  (grecnli^xtlng) 
not  be  agreed  to.    Manay  is  fonglhla  and  if  it  goes  to  a 
Gaapsm,  it  can  be  used  to  aoBpeba  unfairly  in  the  U.S. 


o  Any  iww  mji  miiiiir  oust  not  petntit  developing  ujuiiUlae 
to  cantinua  extJiJit  smieirtlfn  without  toa  s^sidy  being 
subject  to  countarvailing  daties. 

nrggfTF  sonaSNT  OSCE: 

o  The  «rt-3>rr^jwr<  axid  soaps  of  reviotf  for  dl^iMt  ssttlSBant  in  toa 
dunping  and  ■iilT'trlia^  areas  Bust  give  sufficient  dafsranoa  to 
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Page  TSiree 

fLp,Haag=^rTT-  carla  Hills 
October  9,  1992 


tbe    rfiTi->-cri  states  so  as  not  to  perslit  the  erosion  of  our  'teade 
labs  by  Suture  O^ZT  '^^«^^^^a  settlazent  panal  dedaicns. 

Vie  wculd  stress  that  a  GAIT  agreeosnt  Bust  cxitiUibute  to  tbe 
strengtiiening  of  U.S.  trade  laws,  not  to  their  danisc-     It  is  laperativ* 
that  our  nsgatiators  and  trading  partners  varxierstajTd  that  stnang  and 
^if.-n".-iaaHia  antldusplzig,  subsidy,  and  di^xita  fj>^t-t.1niinnt  oodas  are 
critical  to  '-i  <irjt  ■'■scimai  aoGeptanse  a£  any  Cinal  GKZC  agreemaiit. 


Hith  best  vi^nes,  va  arc 


Slnrprely^ 


I.    StSSl   f'n-ir^t^ 


^930;  Sander  levrm 
House  GKTX  WatJdhg  Gcoqp 


ays  and  MeaAyitada    V 

Bran.  John  ^pcdLL 
Coog.  Beariz3QS  '""'"'** 


^^-^V^^T^^ 


Boi.  ttarxlyn  Llcyd 
Gcng.  Tnetile  C^,TaT9 


Hen.  Midc  Joe  Bahall 
Cong.  Coal  ranm» 
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Chairman  Gibbons.  Mr.  Gess. 

STATEMENT  OF  LARRY  GESS,  VICE  CHAIRMAN,  INTER- 
NATIONAL  TRADE  COMMITTEE,  CHEMICAL  MANUFACTUR- 
ERS ASSOCIATION,  AND  DIRECTOR,  WORLD  TRADE,  NALCO 
CHEMICAL  COMPANY,  NAPERVILLE,  ILL. 

Mr.  Gess.  Good  morning,  Mr.  Chairman  and  members.  My  name 
is  Larry  Gess,  director  of  World  Trade  for  NALCO  Chemical  Com- 
pany in  Naperville,  111.  I  am  here  today  to  convey  what  the  U.S. 
chemical  industry  has  done  to  advance  a  successful  conclusion  in 
the  Uruguay  round  negotiations.  Our  interest  is  deeply  rooted  in 
the  fact  that  the  chemical  industry  remains  America  s  largest  ex- 
port sector  with  an  over-50-year  history  of  consecutive  trade  sur- 
pluses. 

Those  of  us  who  work  in  international  trade  know  the  diagnosis. 
We  need  strong  medicine  to  attack  the  ills  of  the  global  economy. 
The  medicine  we  need  is  the  Uruguay  round  of  multilateral  trade 
negotiations. 

The  potential  trade  benefits  of  the  round  are  staggering.  In  its 
scope  and  impact,  the  round  is  likely  to  have  many  times  the  bene- 
fit of  any  regional  trade  agreement.  If  we  conclude  the  round,  we 
can  achieve  long-term  goals  for  the  international  trading  system 
and  make  reasonable  progress  toward  workable  trade  disciplines. 

I  would  like  to  spend  a  few  moments  describing  what  I  believe 
the  chemical  industry's  most  important  contribution  is  to  the  nego- 
tiations. 

When  the  Uruguay  round  began,  the  chemical  industry  empha- 
sized time  and  again  that  tariff  reductions  should  not  be  the  pri- 
mary objective.  Our  experience  in  the  Kennedy  and  Tokyo  rounds 
showed  the  limitations  inherent  in  a  tariff-cutting  approach  to  the 
negotiations.  For  this  reason,  the  Chemical  Manufacturers  Associa- 
tion and  other  industry  associations  worked  closely  with  our  for- 
eign counterparts  in  the  EC,  Canada,  Japan  and  Australia  to  forge 
a  common  position  on  tariff  harmonization. 

In  addition,  the  Office  of  the  Chemical  Industry  Trade  Advisor, 
or  OCITA,  supports  this  approach  to  harmonize.  OCITA  is  a  coali- 
tion of  2,600  chemical  companies  which  are  members  of  CMA,  the 
National  Agricultural  Chemicals  Association,  the  Society  of  the 
Plastics  Industry,  the  Synthetic  Organic  Chemical  Manufacturers 
Association,  The  Fertilizer  Institute,  the  National  Paint  and  Coat- 
ings Association,  and  the  Chemical  Specialties  Manufacturers  Asso- 
ciation. I  want  to  emphasize  that  point.  Our  harmonization  pro- 
posal promotes  a  fair,  balanced  approach  and  has  widespread  in- 
dustry support. 

I  am  very  proud  that  the  Greneva  negotiators,  including  the  U.S. 
delegation,  have  essentially  adopted  the  chemical  industry's  frame- 
work for  the  tariff  harmonization  talks.  The  significance  of  our  pro- 
posal lies  not  only  in  how  it  advances  the  negotiations,  but  in  the 
example  it  sets  for  other  tariff  harmonization. 

The  chemical  industiVs  tariff  harmonization  agreement  links 
broad  country  coverage.  The  reduction  of  nontariff  measures,  accel- 
erated reductions  such  as  zero-for-zero  proposals,  and  safeguards 
against  import  surges.  Harmonization  should  begin  from  the  cur- 
rently applied  MFN  tariff  rates  and  will  gradually  move  to  a  tariff 
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range  of  5.5  to  6.5  percent  over  5  to  15  years.  Of  course,  our  pro- 
posal was  made  in  the  context  of  the  anticipated  single  undertak- 
ing. That  is,  benefits  of  the  round  are  only  realized  By  those  who 
agree  to  all  of  its  obligations.  No  free  riders  allowed. 

An  important  aspect  of  our  proposal  is  that  there  are  no  excep- 
tions. Under  our  proposal,  the  negotiators  could  easily  pursue  re- 
ductions below  the  specified  harmonization  level  in  those  cases 
where  the  specific  sector  or  product  made  such  progress  viable. 

There  are  products  which  are  sensitive  to  increased  imports 
caused  by  tariff  reductions.  Our  proposal  requires  that  the  individ- 
ual manufacturers  justify  their  claims  for  sensitivity  directly  with 
their  respective  governments.  In  other  words,  our  proposal  aid  not 
and  does  not  condition  industry  support  upon  protection  for  any 
sensitive  products. 

Take  a  moment  to  consider  the  implications  in  this  relatively 
simple  harmonization  proposal.  Using  this  approach,  no  country 
negotiating  in  the  round  will  be  forced  to  accept  drastic  tariff  cuts. 
Tariff-cuttmg  does  not  become  the  bargaining  tool  of  last  resort. 

We  look  to  the  Uruguay  round,  including  the  entire  chemical  tar- 
iff harmonization  agreement,  to  help  open  up  the  world  market; 
and  that  is  the  best  trade  medicine  I  can  think  of. 

Mr.  Chairman,  that  concludes  my  statement  and  I  would  be 
happy  to  answer  any  questions. 

Chairman  Gibbons.  Thank  you,  sir. 

[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF  LARRY  GESS 

ON  BEHALF  OF  THE 

CHEMICAL  MANUFACTURERS  ASSOCIATION 

BEFORE  THE  SUBCOMMITTEE  ON  TRADE 

COMMITTEE  ON  WAYS  AND  MEANS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

November  4,  1993 


Good  morning,  Mr.  Chairman  and  members  of  the 
Subcommittee.   My  name  is  Larry  Gess,  and  I  am  the  Director 
of  World  Trade  for  Nalco  Chemical  Company,  located  in 
Naperville,  Illinois.   I  am  here  today  to  convey  what  the 
Chemical  Manufacturers  Association  (CMA)  has  done  to  advance 
a  successfuF  conclusion  to  the  Uruguay  Round  negotiations. 

Those  of  us  in  the  chemical  industry  know  that 
international. trade  is  in  an  economic  quagmire.   The 
industry  is  still  coming  out  of  the  recession.   Overall 
export  demand  is  soft.   Some  companies  have  been  forced  to 
lay  off  workers.   Companies  are  downsizing  and  deferring 
capital  investments.   And  as  the  chemical  industry  goes,  so 
goes  the  economy:   Our  downstream  customers,  including 
construction  and  manufacturing,  are  also  experiencing  a 
mixed  outlook. 

Is  there  a  cure  for  the  situation?   There  is. 

Is  it  a  cure-all  for  our  economic  concerns?   It  is  not. 

The  engine  we  need  to  pull  us  out  of  the  economic 
quagmire  is  the  Uruguay  Round  of  Multilateral  Trade 
Negotiations.   That's  why  the  U.S.  chemical  industry  is 
doing  all  it  can  to  help  complete  the  Round. 

Six  weeks  ago  I  shared  with  the  Subcommittee  the  U.S. 
chemical  industry's  commitment  to  the  North  American  Free 
Trade  Agreement  (NAFTA) .   From  our  vantage  point  as 
America's  largest  exporting  industry,  NAFTA  is  an  excellent 
example  of  the  refinements  possible  in  trade  agreements.   In 
NAFTA ' s  case,  those  refinements  mean  direct  job 
opportunities  for  the  United  States,  for  the  chemical 
industry,  for  Nalco 's  customers  and  for  my  company. 

The  potential  trade  benefits  of  the  Uruguay  Round  are 
staggering.   It  is  true  that  we  may  not  see  the  direct 
short-term  benefits  that  we  will  with  NAFTA.   It  is  true 
that  the  draft  Round  agreements  are  not  as  comprehensive  as 
some  of  those  in  the  NAFTA.   But  in  its  scope  and  impact, 
the  Round  is  likely  to  have  many  times  the  benefit  of  any 
regional  trading  agreement.   To  realize  these  gains,  and  to 
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establish  a  basis  for  future  progress  in  international  trade 
disciplines,  we  must  successfully  complete  the  Round. 

The  U.S.  chemical  industry  generally  supports  the  draft 
final  Agreement  for  the  Uruguay  Round,  the  so-called  Dunkel 
text.   Our  support  for  the  draft  Agreement  is  premised, 
however,  on  a  reasonable  market  access  component,  which  is 
still  being  negotiated.   Rather  than  focus  on  how  well  the 
Dunkel  text  meets  the  industry's  objectives,  I'd  like  to 
spend  a  few  moments  describing  what  I  believe  is  the 
chemical  industry's  most  important  contribution  to  the 
negotiations . 

When  the  Uruguay  Round  began,  the  chemical  industry  had 
a  number  of  priorities.   Our  industry  sought  improved 
international  standards  for  the  protection  of  intellectual 
property  and" trade-related  investment.   We  emphasized  time 
and  again  that  tariff  negotiations  should  not  be  a  primary 
objective  for  the  Urugu"y  Round  --  our  experience  in  the 
Kennedy  and  Tokyo  Rounds  showed  the  limitations  inherent  in 
a  "tariff -cut"  approach  to  the  negotiations.   Rather,  CMA 
and  its  members  advocated  an  approach  that  linked  the 
removal  or  reduction  of  tariff  and  non-tariff  barriers  to 
trade  with  improved  access  to  foreign  markets.   CMA  worked 
closely  with  the  industry  groups  in  Canada,  Japan,  Australia 
and  Europe  to  forge  a  common  position  on  this  approach. 

More  to  the  point,  the  members  of  the  Office  of  the 
Chemical "Industry  Trade  Advisor  (OCITA) ,  a  coalition  made  up 
of  CMA,  the  National  Agricultural  Chemicals  Association 
(NACA) ,  the  Society  of  the  Plastics  Industry  (SPI),  the 
Synthetic  Organic  Chemical  Manufacturers  Association 
(SOCMA),  The  Fertilizer  Institute  (TFI),  the  National  Paint 
and  Coatings  Association  (NPCA) ,  and  the  Chemical 
Specialties  Manufacturers  Association  (CSMA)  also  supported 
our  approach  to  tariff  harmonization.   I  want  to  emphasize 
that  point.   Our  harmonization  proposal  promotes  a  fair, 
balanced  approach,  and  has  gained  widespread  support. 

Two  years  ago,  CMA  and  its  foreign  counterparts 
developed  a  framework  agreement  for  tariff  harmonization  in 
the  Uruguay  Round.   This  harmonization  agreement  is  not  a 
tariff -cutting  exercise  but  a  true  market  access  proposal. 
It  seeks  to  equalize  chemical  tariffs  for  all  GATT 
Contracting  Parties,  and  eliminates  non-tariff  measures 
which  could  replace  those  tariffs.   If  fully  adopted,  our 
proposal  would  reduce  peak  tariffs,  encourage  countries  to 
reduce  and  bind  their  tariff  rates,  and  even  remove  tariff 
protection  where  practicable. 

I  am  very  proud  that  the  Geneva  negotiators,  including 
the  U.S.  delegation,  have  essentially  adopted  the  chemical 
industry's  framework  for  the  tariff  harmonization  talks 
covering  products  contained  in  Chapters  28-39  of  the 
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Harmonized  Tariff  System.   The  significance  of  our  proposal 
lies  not  only  in  how  it  advances  the  negotiation,  but  in  the 
exanple  it  sets  for  other  tariff  harmonization  talks  in  the 
future. 

CMA's  Tariff  Harmonization  Agreement  (THA)  links  broad 
country  coverage,  the  reduction  of  non-tariff  measures, 
accelerated  reductions  (i.e.,  zero- for- zero  proposals)  and 
safeguards  against  import  surges.   To  allow  for 
manufacturers  to  adjust  to  tariff  reductions,  the  Agreement 
allows  for  a  longer  staging  period  for  products  which  have 
higher  current  duties.   Country  coverage  must  be  as  complete 
as  possible,  and  should  include  all  the  major  U.S.  trading 
partners  and  developing  economies. 

An  important  aspect  of  our  proposal  is  that  there  are 
no  exceptions  to  the  harmonization  levels.   Under  our 
proposal,  the  negotiators  could  easily  pursue  reductions 
below  the  specified  harmonization  level  in  those  cases  where 
the  specific  sector  or  product  made  such  progress  viable. 

For  those  products  which  might  be  sensitive  to 
increased  imports  caused  by  tariff  reductions,  our  proposal 
contains  provisions  allowing  individual  manufacturers  to 
justify  their  claims  for  sensitivity  directly  with  their 
respective  governments.   In  other  words,  our  proposal  did 
not,  and  does  not,  condition  industry  support  upon 
protection  for  any  "sensitive"  products. 

Take  a  moment  to  consider  the  implications  of  this 
relatively  simple  harmonization  proposal.   Using  this 
approach,  no  country  negotiating  in  the  Round  will  be  forced 
to  accept  drastic  tariff  cuts.   Tariff  cuts  do  not  become 
the  bargaining  tool  of  last  resort.   The  vast  majority  of 
tariffs  will  be  reduced  to  levels  that  enhance  trade, 
particularly  with  those  countries  with  whom  our  developing 
trade  is  significant.   Realistic  opportunities  for  tariff 
elimination  can  be  readily  identified  and  negotiated.   And 
more  importantly,   the  tariff  negotiations  return  to  their 
appropriate  place  --  as  one  component  of  a  comprehensive 
negotiation  covering  all  trade-related  issues. 

I  said  earlier  that  I  am  proud  of  the  chemical 
industry's  contribution  to  the  Round.   We  are  confident  that 
progress  in  Geneva  --  aided  by  proposals  such  as  our 
harmonization  agreement  --  will  permit  the  President  to 
notify  Congress  by  the  December  15,  1993  deadline.   Just  as 
my  industry  looks  to  the  NAFTA  to  drive  significant  economic 
gains  in  North  America,  we  look  to  the  GATT  to  open  up  the 
world  market. 

Mr.  Chairman,  that  concludes  my  statement.   I  ask  that 
it,  and  the  attached  summary  of  CMA's  objectives  for  the 
Uruguay  Round,  be  made  a  part  of  the  record.   I  will  be 
happy  to  answer  any  questions  that  members  might  have. 
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April  1990 
CRITICAL  CHEMICAL  INDUSTKY  ISSUES  IN  THE  UFUGUAY  ROUND 


INTRODUCTION 

Th«  Cheaical  Hanufacturars  Association  has  idantifiad  issuas  of  critical 
iaportance  to  its  Baabars  in  tha  Uruguay  Round.   As  tha  negotiations  haad 
for  a  conclusion  in  Dacambar  1990,  wa  want  to  raaaphasiza  tha  importance  of 
achiaving  tha  following  results.   A  balanced,  but  coaprahensive  agreement 
that  aeets  these  needs  will  be  vital  to  cheaical  industry  nupport  for  the 
outcome  of  the  Round. 

MATJCET  ACCESS/TARIFF  &  NON-TARIFF  MEASURES  (N6  1,  NG  2) 

o  Hake  no  cheaical  tariff  cr<nce9«ions  without  fair,  open  and  equivalent 
access  to  foreign  markets  xiicluding  acceptable  eliaination  of  and 
disciplines  over  identified  non-tariff  aeasures 

o  Seek  global  hazaonixation  of  cheaical  tariff  rates  and  bindings 

o  Elialnata  fiscal  dotias,  additional  cnatoan  charges 

o  Prohibit  restrictive  licanaliig 

o  Preclude  use  of  i^ort  quotas 

o  Confiaa  laport  prohibition  to  raaaona  of  national  security, 
haalth,  anfaty  and  anvironaant 

o  Provide  6ATT  discipline  ovar  praahipaant  inspaction 

o  Diaciplina  restrictive  aspects  of  technical  standards  . 

o  Establish  a  tariff -shift  basis  for  Rule  of  Origin 

TRADE  RELATED  INTELLECTVAL  PROPERTY  (TRIPs)  (NG  11) 

o  Protect  trade  secrets  and  aeek  longer  and  uniform  terms  for 

product  and  process  patents 
o  Bar  coapulaory  licensing  except  for  adjudicated  coapetition  law 

violations  and  declared  national  eaarganciea 
o  Dispute  settleaent,  enforceaent,  penalties  and  non-discriaination 
o  Guarantee  righta  to  royalties  for  intellectual  property  o«mers 
o  Elialnata  discriaination  against  related  party  royalties 
o  Apply  intellectual  property  righta  protections  to  new  areas  of 

technology 
o  Ensure  full  participation  by  all  Contracting  Parties 

TRADE  RELATO)  INVESTMENT  MEASURES  (TRIHs)  (NG  12) 

o  Prohibit: 

--  Local  content  requireaents 

--  Trade  balancing  requireaents 

--  Technology  transfer  requireaents 

--  Export  and  perforaance  requireaents 

--  Foreign  exchange  restrictions 
o  Subject  all  other  TRIHs  to  GATT  discipline 
o  Ensure  full  participation  by  all  Contracting  Parties 
o  Seek  national  treataent  and  transparency 
o  Mlniaixe  govemaental  acreening  of  foreign  inveataent  proposals 
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SUBSIDIES/AKn -DUMPING  (NG  10.  NG  8) 

o  Tight«n  dafinltiona  of  subsidias  and  anforcMrant 
o  No  waakanlns  of  •xistins  dlsincantlvaa  to  duaplnf 

SAFEGUARDS  (NG  9) 

o  Provide  rulaa  and  procedurea  which  proaota  raliance  on  GATT 

prlnclplea  rathar  than  (ray  araa  aaaauraa 
o  Accapt  liaitad  aalactivity 

DISPUn:  SETTLEHEKT  (NG  13) 

o  Pracluda  blockaca  of  panal  raport  adoption  by  a  ainglfi  Contracting 

Party  and  Ita  iaplanantation 
o  Finaliza  prallalaary  Nid-tara  Raviwr  Asraaaanta 


Datallad  p«p«rB  on  mmdb  of  tbaaa  critical  law—  ara  attaebad. 

For  aora  lafoxMtloa  ooataet  Jla  O'CoMor  (202:SS7-1130)  at  tka  Chaalcal 

Haaafactorara  Aaaoelatloa. 
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AUSTRAUAN     ^^ 
CHEMICAL 


COUNOL 


or  ®©@PD© 


EU«0«A»<  C1««CJU.  •OOSTWY  COUNCl 


4r 

JO/7 


Australian  Chemical  Industry  Council 

Canadian  Chemlcai  Producers'  Association 

Chemical  Manufacturers  Association  (USA) 

European  Chemical  Industry  Council 

Japan  Chemical  Industry  Association 

October  28,  1991 

JOINT  FRAMEWORK  AGREEMEffT  FOR  TARIFF  HARMONIZATION  IN  THE 
URUGUAY  ROUND 

1 .  The  tariff  levels  of  all  products  contained  in  Chapters  28  -  39  of  the  Harmonized 
Tariff  System  should  be  harmonized  and  bound.  Harmonization  shall  start  from 
currently  applied  MFN  rates. 

2.  The  hamionization  will  be  pnased  as  follows: 


Tariff 
Level 

Harmonization 

Level  (See  Attachment) 

Time 
Frame 

10%  or  less 

5.5  -  6.5  percent 

5  years 

10.1  -25% 

6.5.  percent 

10  years 

>25% 

6.5.  percent 

15  years 

Applied  tariffs  cun^ently  twiow  tfie  harmonization  levels  remain  the  same  subject  to 
the  provisions  of  paragraph  3. 

3.  Reduction  of  tariff  levels  below  the  specified  harmonization  level,  including  total 
elimination  of  tariffs,  is  a  viable  goal  in  certain  sectors  or  for  specific  products  and 
should  t>e  supported  by  negotiators. 

4.  There  will  be  no  exceptions  to  the  harmonization  agreement  per  se.  The  above 
phasing  schedule  Is  intended  to  accommodate  products  which  may  be  sensitive  to 
tariffs  reductions. 

However,  manufacturers  of  products  which  may  be  most  sensitive  to  tariff 
reductions  must  justify  their  claims  to  their  respective  negotiators.  Only  those 
products  so  justified  need  not  be  subject  to  tho  provisions  of  1 2.  but  may  be 
granted  the  following  treatment: 

A.  Phasing  shall  not  exceed  1 5  years 

B.  The  harmonization  level  may  be  different  than  those  specified 
above. 

C.  Tariff  reductions  will  be  no  less  than  30%  and  be  in  the  spirit  of 
the  harmonization  agreement. 
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5.  If.  within  the  phasing  periods,  import  surges  occur  such  that  imports  of  specific 
products  are  significantly  in  excess  of  the  trend  for  a  reasonable  base  period, 
affected  parties  will  be  allowed  to  delay  tariff  cuts  for  justified  time  periods.  Such 
delays  shall  not  affect  the  achievement  of  the  final  deadline  for  tariff  harmonization. 

6.  Country  coverage  must  be  as  complete  as  possible  and  should  strive  to  include  : 
Argentina,  Australia,  Austria,  Brazil,  Canada,  the  European  Community,  Finland, 
India,  Indonesia,  Japan,  Korea,  Malaysia,  Mexico,  New  Zealand,  Norway, 
Singapore,  Sweden,  Switzerland.  Thailand,  Venezuela  and  the  United  States  of 
America. 

7.  Tariff  harmonization  in  accordance  with  the  above  criteria  is  subject  to  reduction 
and  elimination  of  non-tariff  measures  which  have  been  Identified  to  the  negotiators 
by  their  respective  country  chemical  industries. 

8.  This  agreement  should  be  considered  an  integral  part  of  the  total  Uruguay  Round 
package.  It  is  recommended  i..6.'  this  agreement  supersede  previous  tariff  offers  in 
the  chemical  sector. 
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October  28,  1991 


ATTACHMENTT  I 


HARMONII/FD  TARIFF  SCHEDULE 

Chapter  28  '' 

Chapter  29  '^ 
2901  -  2902 
2903-2915 
2916-2942 

Chapter  30  ■• 

Chapter  31  2 

Chapter  32 

Chapter  33  2 

Chapter  34  2 

Chapter  35  "^ 

Chapter  36 

Chapter  37 

Chapter  38  1-2 

Chapter  39  2 


CHEMICAL  TARIFFS 
HARMONIZATION  LEVELS 

5.5  percent 


0  percent 
5.5  percent 
6.5  percent 

0  percent 

6.5  percent 

6.5  percent 

6.5  percent 

6.5  percent 

6.5  percent 

6.5  percent 

6.5  percent 

6.5  percent 

6.5  percent 


"I     Where  appropriate,  the  pharmaceutical  0-for-O  offer  applies. 

2    The  industry  will  seek  lower  harmonization  levels  within  these  HIS  chapters. 
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Chairman  Gibbons.  Mr.  Appleton. 

STATEMENT  OF  STEVEN  R.  APPLETON,  CHAIRMAN,  CHIEF  EX- 
ECUTIVE OFFICER  AND  PRESIDENT,  MICRON  SEMICONDUC- 
TOR, INC^  BOISE,  IDAHO,  ON  BEHALF  OF  THE  SEMICONDUC- 
TOR INDUSTRY  ASSOCIATION 

Mr.  Appleton.  Yes.  Mr.  Chairman  and  members  of  the  commit- 
tee, the  Semiconductor  Industry  Association  appreciates  the  oppor- 
tunity to  offer  testimony  on  the  Uruguay  round. 

I  am  the  chairman  and  CEO  of  Micron  Semiconductor.  I  am  also 
here  on  behalf  of  the  Semiconductor  Industry  Association.  I  might 
add  that  the  SIA  member  firms  represent  over  90  percent  of  the 
American  semiconductor  industry. 

The  employees  in  our  industry  truly  are  affected  by  the  Uruguay 
round;  40  percent  of  our  product  is  shipped  overseas,  with  50  per- 
cent of  that  going  to  Europe.  We  are  a  very  capital  and  R&D-inten- 
sive  industry.  We  need  economies  of  scale  and  the  opportunity  to 
participate  in  foreign  design  markets  and  products. 

We  support  the  administration's  efforts  to  negotiate  multilateral 
trade  agreements,  in  particular  those  that  open  foreig^n  closed  mar- 
kets. However,  we  do  not  agree  that  any  agreement  is  better  than 
no  agreement.  We  have  several  areas  of  concern,  primarily  compul- 
sory licensing,  tariffs  and  dumping. 

I  wish  Mr.  Thomas  were  here  so  I  could  clarify  our  position — me 
personally  and  my  company  and  the  SIA  will  not  support  the 
GATT  in  its  current  form  and,  in  fact,  we  will  actively  oppose  it. 

I  would  like  to  discuss  first  the  dumping,  because  I  think  it  is 
probably  the  single  most  important  oDJective  of  the  U.S. 
semiconducting  industry.  The  Dunkel  draft  is  of  particular  concern. 

I  think  there  have  already  been  a  number  of  specifics  that  have 
been  mentioned  here.  I  will  just  point  out  that  the  draft  makes  it 
difficult,  if  not  impossible,  to  file  a  dumping  case  or  to  determine 
the  dumping  margins.  It  narrows  the  scope  of  antidumping  laws 
and  allows  companies  to  get  around  them. 

In  short,  I  thing  the  draft  could  overturn  many  of  the  improve- 
ments Congress  enacted  as  part  of  the  1988  Trade  Act.  Rather  than 
go  through  a  lot  of  theoretical  advantages  and  disadvantages  for 
antidumping  laws,  I  would  really  prefer  to  use  a  simple,  real-life 
experience;  that  experience  involves  me  and  the  company  that  I 
work  for,  Micron  Technology. 

In  1984,  we  had  our  first  encounter  with  a  foreign  country  dump- 
ing product.  During  this  period,  we  lost  millions  of  dollars.  We  laid 
off  50  percent  of  our  employees,  we  cut  our  salaries  and,  in  fact, 
we  eliminated  100  percent  of  the  benefits  we  had  in  our  company. 
As  some  know,  we  filed  an  antidumping  case  against  Japan.  Unfor- 
tunately, the  damage  was  already  done.  Seven  out  of  the  nine  U.S. 
producers  went  out  of  business. 

In  Micron's  case,  we  were  heavily  criticized  that  poor  quality  and 
efficiency  were  really  our  problems  and  not  that  it  was  an  unlevel 
playing  field.  In  my  personal  situation  and,  of  course,  out  of  a  de- 
sire to  get  our  company  to  survive,  I  studied  the  competition  just 
in  case  there  was  something  that  we  were  missing.  In  fact,  I  even 
learned  how  to  speak  Japanese. 
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I  have  been  in  our  competitors  plants  and  I  would  say  that  from 
all  of  this,  I  walked  away  with  the  realization  that  we  were  amone 
the  best  in  the  world  in  quality  and  low-cost  manufacturing.  With 
100  percent  of  our  production  in  Boise,  Idaho,  we  were  outperform- 
ing our  foreign  competition. 

By  the  way,  I  don't  think  you  have  to  rely  on  my  testimony.  You 
can  ask  our  customers  and  ask  our  competitors — I  encourage  you 
to  do  that — about  what  they  think  about  Micron's  capability. 

We  encountered  dumping  again  from  Korean  companies  a  couple 
of  years  ago,  and  again  we  faced  pretty  ominous  circumstances. 
Once  again,  we  filed  an  antidumping  case,  and  the  Koreans  were 
found  to  be  violating  U.S.  dumping  laws. 

I  think  the  point  is  that  today  we  employ  10  times  the  number 
of  people  that  we  did  when  we  first  encountered  foreign  dumping, 
and  I  don't  think  today  that  we  would  qualify  as  an  inefficient  and 
lazy  charity  case.  We  provide  high-quality,  low-cost,  leading  tech- 
nology to  our  customers. 

For  those  that  believe  antidumping  laws  provide  a  free  ride,  I 
would  just  say  that  the  employees  of  the  semiconductor  industry 
are  some  of  the  most  efficient,  creative  and  hard-working  people 
you  will  find  anywhere.  On  a  level  playing  field,  I  would  stack 
them  up  against  any  countiy  in  the  world. 

I  think  the  current  antidumping  laws  and  support  we  received 
from  Congress  in  the  past  are  part  of  the  reason  that  the  U.S. 
semiconductor  industry,  U.S.,  not  only  survived;  but  this  year, 
moved  back  into  the  number  one  position  in  the  world. 

We  need  protection  against  dumping,  we  need  access  to  markets, 
we  need  protection  of  our  intellectual  properties. 

On  the  issues  surrounding  tariffs,  it  is  pretty  simple.  We  pay  14 
percent  on  semiconductors  going  into  Europe,  we  pay  4  percent  on 
computer  parts,  9  percent  going  into  Korea,  everybody  else  pays 
zero  here.  We  need  zero-for-zero  tariffs. 

Some  of  the  Japanese  companies  have  built  plants  in  Europe  in 
order  to  avoid  the  tariffs.  Companies  like  Micron  that  produce  100 

Eercent  of  their  product  in  the  United  States  are  penalized.  In  a 
usiness  where  the  margins  often  drop  below  5  percent,  we  simply 
can't  participate.  It  is  beyond  us  to  be  able  to  do  that. 

I  will  make  one  comment  about  TRIPs.  Compulsory  licensing  is 
going  to  be  a  disaster  for  U.S.  intellectual  prowess.  The  concept 
that  any  foreign  company  is  welcome  to  our  technology  and  any  in- 
tellectual property  for  a  price,  ignoring  whether  or  not  we  want  to 
sell  it,  is  a  format  for  not  only  driving  jobs  overseas,  but  creating 
a  free-for-all  for  all  of  our  technology.  The  thought,  in  Micron's 
case,  that  we  would  be  required  to  license  our  designs  to  a  foreign 
company  at  some  price  determined  to  be  reasonable  by  a  third 
party  is,  frankly,  unbelievable. 

I  will  conclude  by  saying  again  that  we  need  dumping  protection, 
access  to  foreign  markets,  and  protection  of  our  intellectual  prop- 
erty. I  would  only  ask  this  committee  to  send  a  message  to  the  ad- 
ministration, don't  bring  back  the  GATT  in  its  current  form,  be- 
cause we  can't  ratify  it,  it  won't  work  for  us  and  under  its  current 
form,  it  is  a  loser  for  us.  I  appreciate  the  opportunity  to  comment. 

Chairman  Gibbons.  Pretty  clear  statement. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  STEVEN  R.  APPLETON 

ON  BEHALF  OF 

THE  SEMICONDUCTOR  INDUSTRY  ASSOCIATION 


The  Semiconductor  Industry  Association  is  grateful  to  have  the  opportunity 
to  testify  at  this  hearing  on  the  Uruguay  Roimd.   My  name  is  Steven  Appleton.   I 
am  the  Chairman,  CEO  and  President  of  Micron  Semiconductor,  Inc.   We 
manufacture  solely  in  Boise,  Idaho  and  are  the  largest  employer  in  the  state.   I  am 
here  today  on  behalf  of  the  Semiconductor  Industry  Association. 

The  Semiconductor  Industry  Association  (SIA),  which  represents  U.S.-based 
semiconductor  manufacturers,  was  created  in  1977  to  address  the  pubUc  pohcy 
issues  confronting  the  industry.   SIA  member  firms  represent  over  90  percent  of 
the  American  semiconductor  industry.   The  U.S.  semiconductor  industry  provides 
vital  components  to  the  U.S.  electronics  industry  which  employs  2.4  million. 

We  are  now  facing  a  very  critical  situation  with  respect  to  the  Uruguay 
Round  negotiations.   Last  week,  after  the  conclusion  of  its  annual  board  meeting, 
SIA  annoimced  its  opposition  to  the  current  draft  text  of  GATT.   Unlike  NAFTA, 
which  SIA  fully  supports,  the  current  GATT  text  would  substantially  weaken  the 
competitive  position  of  the  U.S.  semiconductor  industry  and  its  250,000  workers. 
While  NAFTA  eliminates  Mexico's  semiconductor  tariff  and  improves  the  ability  to 
protect  intellectual  property  rights  with  our  neighbors,  the  current  GATT  draft 
fails  to  achieve  similar  gains  for  world  trade. 

GRADING  A  URUGUAY  ROUND  AGREEMENT 

There  are  three  areas  which  are  of  particular  concern  for  the  U.S. 
semiconductor  industry: 

1.  An  elimination  of  tariffs  on  semiconductors,  computer  parts  and 
semiconductor  manufacturing  equipment,  particularly  the  14  percent 
EC  tariff  on  semiconductors  and  the  4  percent  tariff  on  computer 
parts; 

2.  A  strengthening,  or  at  a  Tninimum,  no  weakening,  of  international 
disciplines  against  dumping;  and 

3.  EJffective  protection  of  intellectual  property  rights. 

It  is  imperative  that  any  GATT  agreement  deal  favorably  with  these  issues. 
In  the  view  of  SIA,  no  agreement  would  be  better  than  the  current  draft  text. 

TARIFFS 

Although  the  United  States  has  eliminated  its  tariffs  on  semiconductors, 
foreign  coimtries  still  medntain  high  tariffs  on  semiconductors  and  other  electronics 
products.   SIA  is  particularly  interested  in  the  phase-out  of  the  EC  tariffs  on 
semiconductors  and  computer  parts.   These  tariffs  impose  a  tax  of  more  than  $340 
million  on  the  export  of  U.S.  semiconductors  and  computer  parts.   SIA  appreciates 
Congressional  interest  in  obtaining  the  elimination  of  the  EC  tariffs  on 
semiconductors,  computer  parts  and  semiconductor  manufacturing  equipment. 

These  tariffs  do  nothing  to  enhance  the  competitiveness  of  the  European 
semiconductor  industry.   Because  its  tariffs  on  systems  are  lower  than  the  tariffs 
on  semiconductors,  the  European  Community's  inverted  tariff  structure  actually 
imposes  a  tax  on  Em^opean  chip-consuming  industries. 

SIA  is  anxious  to  cooperate  with  the  European  semiconductor  industry  on  a 
wide  range  of  trade  and  technology  issues.   SIA  believes,  however,  that  this 
cooperation  should  proceed  in  the  context  of  a  European  Community  commitment 
to  phase-out  its  tariffs  on  semiconductors  and  computer  parts.   SIA  strongly 
supports  the  United  States  "zero-for-zero"  initiative  in  electronics,  and  urges  U.S. 
negotiators  to  reject  any  EC  tariff  offer  which  does  not  contemplate  an  eventual 
elimination  of  the  semiconductor  and  computer  peui,s  tariffs. 
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THE  GATT  ANTTOUMPE^G  CODE 

If  the  United  States  were  to  accept  the  proposed  changes  in  the  Dunkel 
dreift  of  the  GATT  Antidumping  Code,  the  ability  of  the  United  States  to  respond 
to  dumping  by  foreign  companies  in  the  future  will  be  severely  undermined. 

Maintaining  effective  remedies  against  dumpiog  is  the  single  most  important 
objective  of  the  U.S.  semiconductor  industry  in  the  current  round  of  GATT 
negotiations.   The  U.S.  industry  was  devastated  by  Japanese  dumping  in  the  mid- 
1980's.   Japanese  dumping  of  DRAMs  forced  6  out  of  8  U.S.  DRAM  manufactiu-ers 
out  of  the  market.   The  harmful  pattern  continues:  this  year,  the  Department  of 
Commerce  and  the  International  Trade  Commission  determined  that  Koreem 
semiconductor  companies  were  dumping  DRAM  memory  chips  in  the  U.S.,  and 
imposed  duties  to  offset  this  practice. 

The  United  States  semiconductor  industry  cannot  survive  in  an  international 
environment  in  which  dumping  and  predatory  pricing  are  allowed.   Japanese  and 
Korean  electronics  companies  have  a  greater  abihty  to  sustain  losses  in  their 
semiconductor  operations.   The  United  States  government  has  determined  that 
these  companies  have  dumped  other  electronics  products  (including  telephones, 
DRAMs,  EPROMs,  color  picture  tubes,  televisions,  3.5"  microdisks,  and  digital 
readout  systems).   For  these  reasons,  there  is  a  critical  need  for  strong  disciplines 
against  dumping. 

Unfortunately,  the  proposed  Dunkel  text  would  give  a  "green  light"  to 
dumpers.   Below  are  a  few  of  the  ways  in  which  it  would  limit  the  ability  of  the 
United  States  to  respond  effectively  to  dumping: 

♦  Changes  in  the  \(ray  in  which  dumping  margins  are  determined 
would  benefit  those  who  diimp.   Under  current  U.S.  antidimiping 
law,  particularly  in  semiconductor  diunping  cases,  fair  market  value  is 
often  based  on  the  cost  of  production  in  the  foreign  country.   In  other 
words,  the  antidumping  law  properly  prevents  foreign  companies  from 
selling  below  their  cost  of  production  in  the  United  States.   However, 
the  Dunkel  text  would  seriously  undermine  the  determination  of 
when  foreign  producers'  sales  are  below  the  cost  of  production. 
Foreign  producers  would  be  able  to  sell  for  a  much  longer  period  of 
time  below  cost  before  those  sales  would  be  considered  dumped. 
Moreover,  if  the  average  price  of  all  sales  was  above  the  cost  of 
production,  individual  sales  which  were  below  cost  would  not  be 
considered  to  be  dumped.   Finally,  the  Dunkel  text  creates  a 
presumption  that  foreign  producers  stated  costs  should  be  the  basis  of 
a  dumping  determination,  even  when,  in  case  after  case  the  United 
States  has  found  that  these  costs  are  not  stated  in  such  a  way  as  to 
fully  capture  foreign  producers  cost  of  production. 

♦  Provisions  to  prevent  the  circumvention  of  antidiunping 
orders  are  worse  than  current  U.S.  law.   Once  an  antidumping 
duty  is  on  the  books  ,  exporters  often  seek  to  avoid  duties  by 
assembling  the  product  in  a  third  country,  or  in  the  country  that  has 
imposed  the  duty.   The  Dunkel  draft  does  not  deal  with  third  country 
assembly.   Its  circumvention  provisions  make  it  nearly  impossible  to 
take  action  where  parts  or  subassemblies  are  imported  and  assembled 
in  the  country  that  imposed  the  duty,  as  well.   For  example, 
circumvention  duties  cannot  be  assessed  if  value  added  in  the 
importing  country  exceeds  25  percent.   There  must  also  be  a  new 
injviry  showing.   Current  United  States  practice  is  generally 
recognized  as  insufficient  to  prevent  circumvention,  but  it  is  much 
better  than  the  Dxuikel  draft.   These  problems  would  be  exacerbated 
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by  changes  in  the  rule  of  origin  provisions  as  they  relate  to  the 
AjQtidumping  Code. 

♦  All  U.S.  antidumping  cases  would  be  subject  to  review  by  a 
GATT  panel,  without  any  defined  standard  or  scope  of  review. 

Recent  GATT  panels  have  proven  to  be  hostile  to  the  enforcement  of 
U.S.  trade  law,  overturning  C!ommerce  Department  decisions  on  the 
basis  of  minor  technicahties.   The  United  States  had  requested 
limitations  on  the  scope  of  dispute  settlement  panel  reviews  and 
establishment  of  standards  of  review,  but  these  have  not  incorporated 
into  the  Dunkel  draft. 

♦  Procedural  changes  in  "standing"  requirements  would  make  it 
more  difficult  to  file  cases. 

Obviously,  countries  who  use  dumping  as  a  tool  to  drive  out  their 
competitors  have  a  strong  interest  in  weakening  the  international  rules  against 
dumping.   These  changes  are  not  in  the  interest  of  the  United  States.   Of 
particular  importance  to  this  Committee,  the  Dimkel  draft  could  be  interpreted  to 
overturn  many  of  the  improvements  that  Congress  wisely  enacted  as  part  of  the 
1988  Trade  Act. 

In  the  remaining  weeks  before  December  15,  substantial  work  needs  to  be 
accomplished  to  fix  the  problems  in  the  Dunkel  draft.   If  the  necessary  changes  to 
the  current  draft  text  cannot  be  negotiated  in  time,  the  AD  texts  should  be 
removed  from  the  final  agreement  and  negotiated  on  a  different  timetable. 

TRADE-RELATED  INTELLECTUAL  PROPERLY 

SIA  supports  the  efforts  of  the  Administration  to  strengthen  the  global 
protection  of  intellectual  property  rights.   These  negotiations  are  important  to  the 
U.S.  semiconductor  industry,  given  the  R&D-intensive  natvire  of  the  industry.   SIA 
has  worked  closely  with  U.S.  trade  officials  in  their  efforts  to  negotiate  a  TRIPS 
Code  that  will  protect  U.S.  intellectual  property  rights.  Unfortunately,  the  Dunkel 
draft  is  deficient  in  several  respects: 

♦  The  TRIPs  Code  legitimizes  compulsory  Ucensing  of  patents  by 
foreign  governments  to  further  the  purely  commercial  interests  of 
resident  companies. 

♦  The  Dimkel  draft  allows  seizure  of  goods  at  the  border  on  the  basis  of 
a  "prima  facie"  showing  of  infringement.  Although  provisions  for 
effective  border  measures  are  a  necessary  element  of  an  effective 
TRIPS  Code,  the  U.S.  should  ensure  that  these  provisions  are  not 
subject  to  abuse  by  foreign  governments  by  estabhshing  a  high 
standard  of  evidence  for  seizure. 

Section  337  of  U.S.  trade  law  has  been  an  effective  remedy  against 
foreign  piracy  of  U.S.  intellectual  property  rights.  It  should  not  be 
diluted. 

CONCLUSION 

Access  to  global  markets  is  a  matter  of  survival  for  the  U.S.  semiconductor 
industry.   For  that  reason,  the  industry  has  always  supported  poUcies  designed  to 
strengthen  and  expand  the  international  trading  system.   The  semiconductor 
industry  supports  the  efforts  of  the  Administration  to  negotiate  a  multilateral 
trade  agreement  that  opens  foreign  markets  that  are  closed,  and  keeps  open  those 
markets  where  we  currently  have  access.   The  current  draft  text  of  GATT 
however,  does  not  reward  these  efforts. 
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The  Semiconductor  Industry  Association  is  anxious  to  work  with  the 
Congress  and  the  Administration  to  bring  back  a  Uruguay  Round  agreement  that 
advances  U.S.  economic  interests.   From  the  point  of  view  of  the  U.S. 
semiconductor  industry,  that  agreement  must  contain  an  elimination  in  foreign 
tariffs  on  semiconductors,  computer  parts,  and  semiconductor  manufacturing 
equipment,  strong  remedies  against  dimiping,  and  global  protection  of  intellectual 
property  rij^ts.  Absent  these  necessary  changes  to  the  draft  text,  SLA  cannot 
support  the  passage  of  a  final  agreement. 
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Chairman  Gibbons.  Mr.  Cojme,  do  you  have  questions? 

Mr.  CoY^fE.  Thank  you,  Mr.  Chairman. 

Mr.  Usher,  what  is  your  view  of  the  so-called  "gpreen  light  sub- 
sidies" in  the  Dunkel  draft  on  regional  development  and  R&D  sub- 
sidies? 

Mr.  Usher.  Money  is  a  very  fungible  product;  whether  you  spend 
it  on  R&D,  environmental,  whether  you  spend  it  to  snut  down 
plants  and  support  retirees,  it  is  all  money.  In  this  country,  we 
have  to  spend  to  money,  our  domestic  competitors  have  to  spend 
money,  and  we  are  competing  in  a  global  environment  against  peo- 
ple that  want  their  governments  to  spend  this  amount  of  money. 

Well,  if  we  are  not  spending  money  on  R&D,  we  are  not  spending 
money  on  environmental,  we  have  more  money  to  put  into  other 
things.  So  it  is  not  a  level  playing  field.  So  I  strongly  reject  the  idea 
that  certain  subsidies  are  OK  Our  position  is,  no  subsidies  are  OK. 

Mr.  Coyne.  In  your  view,  is  there  any  way  that  they  could  be 
fixed? 

Mr.  Usher.  Quit  subsidizing. 

Mr.  Coyne.  So  far  as  the  provisions  are  concerned,  you  can't  see 
any  way  to  improve  them? 

Mr.  Usher.  No.  Our  position  has  been  that  we  do  not  support 
subsidies.  We  don't  want  them  here,  we  don't  want  them  in  Eu- 
rope. 

Mr.  Coyne.  How  would  the  Dunkel  text  on  subsidies  relate  to  a 
multilateral  steel  agreement  text  on  subsidies? 

Mr.  Usher.  We  nave  been  working  for  some  time  to  develop  a 
multilateral  steel  agreement,  and  in  that  multilateral  steel  agree- 
ment, we  specifically  talk  about  the  elimination  of  these  types  of 
subsidies.  We  have  been  unsuccessful  in  getting  our  foreign  trading 
partners  to  accept  these  kinds  of  rules.  So  we  really  have  gotten 
nowhere. 

We  continue  to  talk,  we  have  gotten  nowhere;  and  in  a  GATT 
text  or  in  an  MSA,  where  this  type  of  subsidization  is  permitted, 
it  puts  us  at  a  very  competitive  disadvantage  in  the  world  market. 

Mr.  Coyne.  So  are  you  saying  that  you  have  been,  to  this  point, 
unable  to  make  any  progress  in  your  negotiations? 

Mr.  Usher.  That  is  correct. 

Mr.  Coyne.  Do  you  think  that  the  Uruguay  round  is  the  most  ef- 
fective arena  in  which  to  resolve  problems  in  the  steel  area,  or  is 
the  multilateral  steel  agreement  the  more  appropriate  mechanism? 

Mr.  Usher.  I  think  in  any  general  agreement  you  could  probably 
get  things  that  would  address  steel-specific  problems  better  in  an 
MSA.  But  I  guess  our  position  is,  we  support  world  trade,  we  sup- 
port the  Uruguay  round  negotiations. 

What  we  don't  support  is  the  language  and  the  provisions  that 
are  in  the  current  Dunkel  draft. 

Mr.  Coyne.  Thank  you. 

Mr.  Appleton,  do  you  regard  the  anticircumvention  provisions  of 
the  antidumping  text  as  a  plus  or  a  minus? 

Mr.  Appleton.  Well,  I  would  say  that,  first  of  all,  any  antidump- 
ing circumvention  that  gets  put  in  is,  of  course,  positive  because  it 
is  so  easy  to  get  around  that.  The  current  form,  though,  I  would 
not  think  we  would  approve  or  support  because  it  doesn't  address 
several  of  the  issues  about  ways  of  trying  to  get  around  it. 
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Mr.  Coyne.  So  it  is  a  minus,  in  your  judgment? 

Mr.  Appleton.  Yes,  it  is  a  minus. 

Mr.  Coyne.  Is  there  any  way  to  fix  it? 

Mr.  Appleton.  Not  without  a  complete  rewrite;  I  don't  think  so. 

Mr.  Coyne.  Thank  you,  Mr.  Chairman. 

Chairman  GIBBONS.  Well,  I  want  to  thank  all  of  you  for  coming 
today  and  helping  us  with  this.  You  had  very  good  and  very  direct 
testimony. 

Mr.  Usher.  Mr.  Chairman,  I  was  interested  in  your  question  of 
an  earlier  panel  about  why  Chrysler  can't  dump  here  in  the  United 
States. 

I  think  if  you  wanted  to  have  a  clear  analogy,  think  of  it  that 
the  States  of  IlHnois,  Wisconsin  and  Michigan  are  subject  just  to 
being  sold  Chrysler  products  and  they  can  charge  any  price  they 
want  there  ana  then  sell  competitively  in  the  rest  of  the  United 
States.  If,  in  fact,  they  can  charge  any  price  they  want  in  those 
three  States,  it  allows  them  to  be  much  more  competitive.  And  that 
is  the  situation  in  autos  and  in  steel  that  we  have  with  Japan  in 
the  United  States  today. 

Chairman  GffiBONS.  I  realize  we  need  some  antidumping  laws.  I 
am  worried  that  we  are  pushing  the  antidumping  laws  so  far  that 
they  really  become  cartel-building,  price-fixing  arrangements.  If 
they  don't  get  into  that,  I  really  don't  have  any  objection  to  them. 

I  realize  that  you  can  have  pricing  that  needs  to  be  regulated, 
but  I  am  worried  about  mainly  the  thrust  of  where  we  are  going 
in  the  antidumping  laws. 

I  think  we  are  probably  going  to  have  to  have  some  kind  of — we 
don't  have  time  now,  but  we  are  going  to  have  to  have  some  hear- 
ings here  in  the  Congress  on  how  our  antidumping  laws  are  actu- 
ally being  carried  out,  and  our  countervailing  duty  laws. 

Mr.  Usher.  I  would  strongly  encourage  that. 

Chairman  Gibbons.  We  haven't  done  that  recently,  and  we  need 
to  get  updated  on  it.  Maybe  my  fears  are  exaggerated. 

Thank  you  all  very  much. 

Let's  go  to  the  final  panel,  Mr.  Garfinkel,  Mr.  Suchman,  Mr. 
Keams  and  Mr.  Prestowitz. 

STATEMENT  OF  ERIC  GARFINKEL,  SENIOR  FELLOW,  COUNCIL 
ON  COMPETITIVENESS 

Mr.  Garfinkel.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  am 
here  strictly  on  my  own  behalf,  although  I  am  a  fellow  at  the  Coun- 
cil on  Competitiveness.  My  views  don't  represent  any  particular 
firm,  industry  or  trade  group.  In  other  words,  I  have  no  ax  to  gprind 
in  this.  I  am  really  here  to  give  you  my  perspective  afler  having 
administered  the  dumping  and  countervailing  duty  laws  for  3  years 
and  having  negotiated  on  these  issues  in  the  Uruguay  round. 

Let  me  say  at  the  outset  that,  in  my  opinion,  there  is  no  question 
but  that  the  Dunkel  text  weakens  the  antidumping  remedy.  Some 
parts  of  this  are  worse  than  others,  and  I  will  get  into  that.  But 
assuming  we  accept  that  proposition,  I  think  that  the  more  impor- 
tant question  is,  is  this  good  or  bad  for  the  United  States?  I  think 
the  answer  is  mixed. 

I  think  in  some  respects  we  would  be  better  off  with  a  weaker 
antidumping  code.  I  think  there  are  certainly  areas  of  the  Anti- 
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dumping  Code  that  need  fixing,  aspects  of  U.S.  law  that  need  fix- 
ing, and  there  are  also  areas  that  need  strengthening.  So  I  think 
you  need  to  look  at  the  specifics  of  the  Dunkel  text;  there  are  some 
things  that  help  us  and  some  things  that  hurt  us. 

Let  me  also  say  at  the  outset  that  I  think  that  it  is  important 
to  have  a  dumping  law  that  can  be  accessed  quickly,  effectively, 
and  one  that  can't  be  circumvented  easily.  I  think  that  the  objec- 
tive that  the  United  States  had  in  going  into  the  round — to  get  a 
good  anticircumvention  provision  is  an  important  one,  and  we 
didn't  get  it.  I  also  think  that  the  dumping  law  needs  to  be  modern- 
ized to  deal  with  the  dilemma  facing  high  technology  industries, 
global  industries  that  need  to  access  components  from  all  over  the 
world.  And  sometimes  you  can't  get  a  product  domestically  that  is 
subject  to  a  dumping  order,  and  I  have  a  suggestion  for  the  com- 
mittee that  I  will  get  into  a  little  bit  later. 

But  let  me  just  say,  the  dumping  laws  are  there  for  a  reason, 
there  are  structural  differences  in  economies  that  make  them  im- 
portant. Clearly,  in  the  case  of  automobiles,  whereas  Chrysler  can 
afford  to  sell  below  cost  for  a  limited  period  of  time  in  the  United 
States  for  commercial  reasons — and  it  can't  do  it  for  too  long  or  it 
will  go  out  of  business — a  Japanese  car  company  might  be  able  to 
use  the  benefit  of  a  closed  home  market — a  structural  difference, 
if  you  will — to  leverage  its  sales  in  the  United  States  and  do  it  for 
a  long-term  period.  I  think  that  is  the  difference. 

There  are  things  that  governments  are  doing  that  change  the 
terms  of  competitive  advantage.  Maybe  some  day,  Mr.  Chairman, 
we  will  be  able  to  negotiate  international  rules  which  harmonize 
our  antitrust  procedures,  so  that  the  Japanese  market  operates  the 
same  way  the  U.S.  market  does,  so  that  we  don't  have  a  distribu- 
tion system,  for  example,  that  closes  out  U.S.  producers.  But  as 
long  as  there  are  differences,  I  think  you  need  the  dumping  law  to 
deal  with  that  kind  of  problem. 

That  being  said,  I  do  believe  that  there  are  areas  where  we  have 
absolutely  got  to  make  some  changes,  and  I  think  the  Dunkel  text 
does  some  good  things  in  certain  respects.  Let  me  just  comment 
briefly  on  why  we  got  to  where  we  are. 

You  have  heard  a  lot  of  criticism  of  the  Dunkel  text  on  antidump- 
ing. I  think  the  Dunkel  text  really  is  the  result  of  a  political  exer- 
cise in  the  GATT.  It  wasn't  a  very  well-reasoned  document.  It  came 
about  because  virtually  every  country  that  we  got  into  the  room 
with,  except  for  the  Europeans,  felt  that  U.S.  dumping  law  was  ex- 
cessive, and  that  the  code  ought  to  be  weakened.  So  we  were  gross- 
ly outnumbered. 

The  secretariat,  in  trying  to  balance  this  and  come  up  with  a  text 
after  years  of  frustration,  essentially  tried  to  come  up  with  some- 
thing that  reflected  the  composition  of  the  negotiating  room.  And 
so,  naturally,  the  United  States  faces  a  text  that  is  not  as  favorable 
as  we  woula  like. 

Some  people  might  ask  them,  why  couldn't  the  United  States  use 
its  geopolitical  power  and  large  economic  power  to  tilt  the  result  in 
its  favor?  The  answer  is,  because  the  secretariat  ran  this  negotia- 
tion very  democratically.  Singapore  and  Hong  Kong  and  the  Nor- 
dics haa  as  much  of  a  voice  on  the  dumping  issue  as  we  did.  So 
because  we  were  outnumbered,  despite  wnat  I  thought  were  fairly 
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persuasive  arguments,  we  ended  up  with  a  text  that  reflects  the 
fact  that  most  countries  simply  don't  Uke  dumping  laws  and  view 
them  as  a  form  of  protectionism. 

Let  me  go  on  and  tell  you  about  the  Dunkel  text.  I  think  manv 
of  the  changes  that  people  here  have  objected  to  this  morning  will 
lower  margins.  I  know  that  the  steel  industry  and  the  semiconduc- 
tor industry  have  expressed  concerns  about  changes  relating  to 
averaging,  the  8  percent  profit  rule,  the  10  percent  SG&A  rule,  the 
10-90  rule,  de  minimis  volumes.  But  I  question  whether  these 
changes  are  not  in  the  best  interests  of  the  United  States,  nonethe- 
less. 

I  think  many  of  these  provisions  are  arbitrary.  The  provisions 
really,  in  all  cases,  don't  work  in  a  fair  way,  and  it  probably  would 
do  some  good  for  all  concerned  if  we  got  these  arbitrary  provisions 
off  the  decks  and  cleaned  up  the  dumping  law  a  little  bit  so  that 
we  could  defend  it  more  reasonably,  internationally  and  domesti- 
cally. 

So  with  respect  to  the  ones  that  I  have  listed,  I  think  it  would 
probably  make  some  sense  to  go  ahead  and  accept  those.  I  don't 
think  they  are  a  basis  alone  for  rejecting  the  Dunkel  text. 

I  do  think,  though,  there  are  a  number  of  provisions  that  we 
really  do  have  to  fix.  Otherwise,  the  effectiveness  of  the  dumping 
remedy  really  is  undermined.  The  first  is  the  anticircumvention 
provision.  What  they  have  in  the  text,  the  Dunkel  text,  is  worse 
than  what  was  enacted  by  the  Congress,  supported  by  this  commit- 
tee, and  has  got  so  many  loopholes  in  it  that  it  really  gives  you  a 
"safe  harbor"  for  circumventing  the  law.  I  think  there  are  ways 
that  this  can  be  adjusted,  but  the  way  it  exists  now  is  untenable. 

The  standard  review  is  another  problem.  The  way  it  is  drafted, 
there  is  no  question  that  a  panel  could  virtuallv  go  back  and  revisit 
the  facts  that  are  before  the  ITC  or  ITA  and  express  a  different 
judgment;  not  get  into  the  question  of  whether  the  law  was  applied 
properly  or  whether  the  decision  was  reasonable,  but  whether  or 
not,  for  example,  a  panel  just  thinks  there  is  injury  when  the  ITC 
says  there  isn't  on  the  basis  of  facts. 

I  think  we  want  to  make  sure  that  doesn't  happen,  or  all  of  our 
dumping  cases  will  end  up  in  Geneva.  If  you're  a  petitioner  and  you 
figure  you  have  got  to  get  by  the  ITA,  ITC,  Court  of  International 
Trade,  and  you  have  got  to  get  past  a  panel  in  Greneva.  You  start 
wondering  whether  you  want  to  spend  the  money  at  all. 

I  don't  think  we  want  to  deter  people  from  using  this  law  when 
they  have  a  legitimate  need  to  do  so. 

I  know  that  there  has  been  some  controversy  about  the  TRIPs 
text.  People  are  concerned  that  if  we  put  some  language  into  the 
dispute  settlement  text  that  would  make  it  clear  that  we  are  talk- 
ing about  "a  reasonableness"  standard,  that  this  would  undermine 
the  effectiveness  of  the  dispute  settlement  mechanism  generally  for 
TRIPs  and  in  other  areas.  I  think  that  we  have  to  be  careful  how 
we  handle  this. 

It  would  be  preferable,  in  my  judgment,  if  we  could  fix  the  dis- 
pute settlement  problem  in  the  context  of  the  dumping  text  itself. 
If  that  is  impossible,  I  still  think  it  could  be  possible;  but  if  it  is 
the  judgment  of  Mr.  Kantor  that  that  is  not  possible,  then  they 


120 

need  to  be  careful  how  they  do  it,  so  that  they  don't  end  up  taking 
away  some  benefits  that  we  have  gained  in  other  negotiating  areas. 

I  think  it  can  be  done. 

Startup  is  a  problem.  The  way  it  is  identified  now  in  the  text, 
it  is  open  ended.  The  period  is — and  it  is  conceivable  that  dumping 
could  be  masked,  because  a  startup  period  could  extend  beyond  the 
period  of  investigation;  in  which  case,  Mr.  Chairman,  you  are  using 
lower  costs  and  comparing  them  against  higher  prices  and  masking 
dumping. 

"Sunset"  is  another  problem.  I  think  the  way  the  text  is  drafted, 
it  really  is  a  burden  that  petitioners  would  have  to  deal  with.  They 
would  have  to  come  in  after  5  years  and  say,  we  for  the  following 
reasons  can  demonstrate  that  injury  would  reoccur,  or  it  is  continu- 
ing. 

I  don't  think  the  burden  ought  to  be  on  petitioners;  I  think  it 
ought  to  be  balanced  between  petitioners  and  respondents.  Maybe 
the  burden  ought  to  fall  squarely  on  the  ITC  to  make  that  decision. 
But  I  don't  think  that  we  ought  to  have  a  situation  where  the  peti- 
tioners have  to  go  back  in  and  make  their  case  again. 

Let  me  just  note  the  rule  of  origin  area,  which  is  another  poten- 
tial problem  for  standing.  The  dumping  text  needs  to  be  fixed  to 
make  it  clear  that  the  rule  of  origin  which  is  used  for  classification 
purposes  in  the  customs  context  isn't  applied  to  standing  decisions 
in  ITA  and  ITC  matters. 

Cumulation  is  a  final  point  that  I  would  just  raise.  It  seems  to 
me  that  we  ought  to  make  this  explicit;  it  is  implicit.  But  I  would 
hate  to  see  a  panel  get  into  this  and  render  U.S.  law  inconsistent 
with  our  GATT  obligations  because  we  "cumulated."  It  is  an  impor- 
tant part  of  the  injury  process  for  domestic  industries. 

If  these  adjustments  can  be  made,  I  think  we  have  a  good  text, 
and  I  think  we  ought  to  go  with  it.  I  hope  that  the  dumping  area 
doesn't  become  an  impediment  to  getting  the  Uruguay  round 
through  generally. 

Let  me  just  make  one  other  suggestion,  and  I  was  a  victim  of  this 
as  an  administrator.  There  are  certain  cases  where  product  simply 
isn't  being  produced  by  U.S.  manufacturers.  Maybe  it  is  a  broad 
product  line  and  there  is  one  specific  class  of  merchandise  that  just 
isn't  being  made.  It  is  a  shame  that  that  kind  of  product  would 
have  to  be  covered  by  a  dumping  order.  And  the  law  really  doesn't 
give  you  much  flexibility  now  to  take  it  out. 

It  makes  us  look  silly,  when  we  are  imposing  dumping  duties  on 
products  that  we  don't  make.  I  think  we  should  have  some  kind  of 
provision  in  the  law  that  enables  the  duty  to  be  waived  temporarily 
to  allow  the  domestic  producer  to  begin  producing  that  product. 

If  it  can  produce  the  product,  then  perhaps  the  duty  ought  to 
snap  back.  This  might  make  sense  in  cases  where  there  is  not 
availability  or  even  where,  frankly,  the  domestic  industry  just  can't 
produce  enough  to  meet  the  demand  of  the  user  industries,  as  was 
the  case  in  flat-panel  displays. 

Let  me  just  turn  briefly  to  the  subsidies  and  countervailing 
measures  text.  I  think  it  is  a  good  text,  overall;  it  improves  the  dis- 
cipline on  the  use  of  subsidies,  the  definitions  are  clear,  there  is  a 
much  better  dispute  settlement  provision  in  that  text  as  well,  and 
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I  think  it  will  go  a  long  way  toward  reining  in  the  subsidies  of  our 
trading  partners. 

There  is  a  good  provision  in  article  6.3  which  clearly  defines  seri- 
ous prejudice.  As  you  know,  Mr.  Chairman,  because  you  have  been 
concentrating  on  this  area  for  many  years,  it  is  very  difficult  to 
prove  the  causal  link  between  the  existence  of  the  subsidy  and  the 
loss  of  market  share.  The  definition  of  serious  prejudice  in  the  text 
will  make  it  a  lot  easier  to  prove  those  cases,  and  I  think  it  is  an 
important  win  for  the  United  States  in  an  international  context. 

The  other  provision  which  is  valuable  is  the  5  percent  test.  Any 
subsidy  which  is  larger  than  5  percent  would  be  presumptivelv 
trade  distortive,  deemed  to  be  causing  serious  prejudice.  That  will 
help  us  in  dealing  with  Airbus  and  otner  types  of  massive  subsidy 
cases,  such  as  the  steel  cases,  in  the  future. 

One  particular  problem,  I  share  Mr.  Usher's  view  on  the  question 
of  green  lights.  I  don't  think  it  makes  a  lot  of  sense  to  green  light 
subsidies  to  disadvantaged  regions.  My  view  has  been  for  quite 
some  time  that  if  there  is  a  subsidy  out  there  and  someone  can 
prove  that  it  is  causing  a  distortion,  that  it  is  injuring  them,  that 
that  subsidy  ought  to  be  remedied  and  the  domestic  industry  ought 
to  have  the  ability  to  protect  itself. 

There  is  no  cap  in  the  provision  in  the  Dunkel  text  on  regional 
subsidies,  so  there  is  no  limit  as  to  how  much  money  can  be  pro- 
vided; and  at  least  in  the  research  and  development  area,  there  is 
a  cap  on  how  much  research  assistance  can  be  provided. 

I  would  suggest  that  the  negotiators  go  back  and  get  some  kind 
of  a  limitation  on  how  much  can  be  provided  through  this  regional 
subsidy  provision,  if  they  feel  they  have  to  have  a  green  light  in 
that  area. 

Finally,  let  me  just  say  that  I  hope  one  thing  that  the  Congress 
does  in  consultation  with  the  administration  is  to  make  sure  that 
what  we  are  doing  in  the  Uruguay  round  squares  with  where  the 
administration  is  going  in  the  broader  area  of  economic  policy. 
When  I  was  negotiating  for  the  Bush  administration,  we  had  a  very 
tough  attitude  on  subsidies.  We  didn't  want  to  use  them;  we  didn  t 
want  to  see  our  trading  partners  use  them. 

This  administration  is  taking  a  slightly  different  tack  on  that.  As 
you  know,  the  Clinton  administration  supports  subsidies  for  the 
clean  car  and  for  the  information  superhighway  and  a  bunch  of 
other  things.  Well,  if  we  are  going  to  do  that,  how  does  that  square 
with  the  disciplines  that  we  are  trying  to  impose  upon  our  trading 
partners? 

We  need  a  clear  message.  If  there  are  differences,  then  perhaps 
we  need  to  look  at  the  text  and  make  sure  that  what  we  are  saying 
in  terms  of  our  broader  policy  is  consistent  with  what  we  are  ask- 
ing for  in  Greneva. 

Thank  you,  Mr.  Chairman. 

Chairman  Gibbons.  Thank  you,  Mr.  Garfinkel. 

[The  prepared  statement  follows:] 
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Mr.  Chairman, 


My  name  is  Eric  Garfinkei.  I  am  a  senior  fellow  with  the  Council  On  Competitiveness,  a  think 
tank  here  in  Washington.  I  am  here  on  my  own  behalf.  My  testimony  does  not  represent  the 
views  of  the  Council  on  Competitiveness  or  any  particular  firm,  industry  or  trade  group.  From 
1989  through  1991  I  was  Assistant  Secretary  of  Commerce  for  Import  Administration  with 
responsibility  for  administering  the  antidumping  and  countervailing  duty  laws.  During  the  same 
period  I  was  the  lead  U.S.  negotiator  on  antidumping  and  subsidies  and  countervailing  measures 
in  the  Uruguay  Round.    My  remarks  will  address  both  of  these  negotiations. 

Code  On  Antidamping 

There  has  been  a  great  deal  of  debate  over  whether  the  Dunkel  Text  would  diminish  the 
effectiveness  of  the  antidumping  law  as  a  viable  response  to  dumped  imports.  In  my  opinion 
there  is  no  question  that  the  Dunkel  text  weakens  the  antidumping  remedy.  Some  of  the 
provisions  in  the  Dunkel  Text  are  more  damaging  than  others,  and  I  will  identify  them  later  in 
my  remarks. 

But,  assuming  for  a  moment  that  one  accepts  the  proposition  that  the  Dunkel  text  would  weaken 
the  antidumping  remedy.  The  next  question  that  must  asked  is  whether  a  weaker  remedy  is  in 
the  economic  interests  of  the  United  States?  Is  a  weaker  antidumping  remedy  likely  to  enhance 
or  diminish  the  competitiveness  of  our  economy?  I  believe  that  an  antidumping  law  that  is 
stronger  in  some  respects  than  our  current  provisions  and  weaker  in  othen  is  in  the  economic 
interests  of  the  United  States.  We  need  a  dumping  law  that  is  in  sync  with  the  challenges  facing 
our  mature  industries,  as  well  as  our  emerging  high  technology  industries. 

The  antidumping  law  must  provide  a  meaningful  remedy-  one  that  can  be  accessed  quickly,  cost 
effectively  and  which  cannot  easily  be  ciromivented.  At  the  same  time,  the  law  should  be  fair, 
unbiased  and  flexible  enough  to  adapt  to  the  demands  of  a  global  economy  where  firms  must  be 
able  to  source  the  latest  technologies  and  components  at  the  lowest  cost  in  order  to  remain 
competitive. 

The  dumping  law  has  played  an  important  role  in  managing  trade  frictions  arising  from 
differences  among  nations  in  their  economic  structure  and  in  the  role  of  played  by  government 
influencing  comparative  advantage.  Where  for  example,  government  incentives  and  guidance 
have  led  to  over-investment  in  a  particular  sector,  sales  below  cost  in  export  markets  have 
resulted.  The  dumping  law  under  such  circumstances  is  an  appropriate  remedy  because  it  seeks 
to  prevent  the  interventions  of  another  government  from  changing  the  pattern  of  investment 
activity  and  commercial  behavior  in  the  United  States. 
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Similarly,  when  as  a  result  of  either  government  or  private  sector  policies,  "real"  access  is  not 
available,  producers  in  that  market  may  have  the  ability  to  charge  higher  prices  and  earn  large 
profits  in  their  home  market.  The  higher  rents  earned  at  home  are  often  used  to  cross-subsidize 
sales  in  export  markets  at  very  aggressive  prices  designed  as  a  first  priority  to  gain  market  share. 
In  such  cases  the  dumping  law  is  an  important  policy  tool  which  can  be  used  along  with  other 
trade  laws  to  address  the  underlying  market  access  problem,  as  was  the  case  in  semiconductor 
trade  with  Japan. 

Structural  differences  in  the  economies  of  nations  can  also  lead  to  dumping.  In  Japan  during  the 
70s  and  80s  the  cost  of  capital  was  so  low,  that  firms  were  willing  to  accept  a  10  or  15  year 
payback  on  investment  in  new  technologies  and  manufacturing  facilities.  This  led  to  so  called 
"life  cycle  pricing"  strategies,  where  firms  priced  their  products  not  on  the  basis  of  the  current 
costs,  but  on  the  basis  of  anticipated  costs  achieved  through  anticipated  economies  of  scale. 
These  economies  of  scale  could  be  achieved  only  through  large  volume  production.  Market 
share,  therefore,  became  the  objective  even  if  prices  were  substantially  below  cost.  The  theory 
underlying  this  strategy  is  that  through  a  larger  market  share,  greater  economies  of  scale  could 
be  obtained,  which  in  turn  would  drive  down  costs.  Eventually,  the  firm  hopes  to  recover  its 
losses  when  it  has  eliminated  much  of  its  competition  and  has  the  market  power  to  raise  prices. 

Some  would  question  whether  this  is  necessarily  "unfair"  behavior.  Oearly,  it  is  a  business 
strategy  that  has  yielded  mixed  results  judging  from  the  losses  of  Japanese  DRAM  producers  in 
the  late  80s  and  early  90s.  Nonetheless,  this  kind  of  dumping  fundamentally  altered  investment 
allocation  decisions  in  the  US  in  the  case  of  DRAMs.  It  is  a  good  example  of  how  firm  strategy 
based  upon  a  structural  difference  (patience  of  capital  within  an  economy)  can  have  adverse  trade 
effects  and  how  the  dumping  law  can  play  a  role  in  addressing  these  effects. 

Some  day  we  may  be  able  to  agree  on  international  rules  governing  the  nature  and  extent  of 
government  interventions  in  a  nation's  economy.  Harmonizing  antitrust  and  other  competition 
laws,  banking  and  credit  market  rules  and  procedures,  and  rules  governing  indtistrial  subsidies 
and  investment  will  go  a  long  way  toward  eliminating  the  need  for  national  antidumping  laws- 
but  we  are  not  there  yet. 

Until  such  harmonization  takes  place,  there  is  a  legitimate  role  for  national  antidumping  laws. 
This  is  not  to  say  that  US  dumping  laws  are  perfect  and  do  not  need  modification.   Quite  the 
contrary. 

A  dumping  law  that  is  in  sync  with  the  challenges  facing  both  our  mature  and  high  technology 
industries,  whetiier  they  produce  for  export  or  for  our  domestic  market,  is  essential  to  our  long 
term  comp^tive  position.  In  this  regard,  the  law  should  provide  a  meaningfiil  and  timely 
re^x)nse  to  injurious  dumped  imports.  It  should  provide  a  means  of  addressing  the  problem  of 
circumvention.  At  the  same  time,  the  law  should  be  scrubbed  to  eliminated  arbitrary  and  biased 
outcomes.  It  should  also  be  tran^)arent  and  provide  sufficient  due  process  to  give  all  parties  an 
opportunity  to  be  heard.  These  objectives  formed  the  basis  for  the  negotiating  position  maintained 
by  the  US  throughout  the  Uruguay  Round  negotiations.  We  sought  a  balance  between  those 
seeking  to  strengdien  the  law  and  those  seeking  a  law  grounded  in  fair  and  unbiased  procedures 
and  methodology.  Unfortunately,  the  balance  the  US  sought  to  achieve  in  the  antidunqnng 
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negotiation  never  came  to  pass. 

A  Brief  Negodating  History 

US  antidumping  practice  was  bitterly  attacked  by  virtually  all  US  trading  partners  (except  the 
EQ  from  the  outset  of  the  negotiation.  The  hostile  environment  was  no  doubt  fueled  by  the  fact 
that  just  about  every  nation  represented  in  the  negotiating  room  had  been  the  subject  of  a  US 
antidumping  case  at  one  time  or  another.  The  Dunkel  Text  itself  reflects  the  sentiments  of  the 
vast  majority  of  participants  in  the  negotiation  including  Japan,  Canada,  Korea,  Singapore,  Hong 
Kong,  The  Nordics,  Brazil  and  India.  Their  stated  objective  was  to  significandy  weaken  the 
dumping  remedy  and  they  explicitly  linked  their  demands  in  the  antidumping  negotiation  to  US 
objectives  in  sovices,  investment  and  intellectual  property. 

Some  have  asked,  why,  given  the  economic  and  geo-political  power  wielded  by  die  US,  we  were 
not  able  to  tilt  the  negotiations  in  our  favor,  despite  being  vastly  outnumbered?  The  answer  lies 
in  the  approach  taken  by  the  GATT  secretariat,  and  apparenUy  consented  to  by  the  US  at  the 
beginning  of  the  Uruguay  Round,  which  gave  all  nations  virtually  equivalent  status.  In  the 
antidumping  negotiation  the  secretariat  gave  the  demands  of  Hong  Kong  and  Singapore  the  same 
weight  as  US  demands.  A  brokered  agreement  between  the  US,  EC  and  Japan  for  example  was 
impossible  under  these  circumstances.  Moreover,  the  secretariat  was  generally  sympathetic  to 
concCTns  expressed  by  ASEAN  and  the  LDCs  about  the  use  of  antidumping  laws  as  a  form  of 
procedural  protectionism,  and  worked  behind  the  scenes  to  strengthen  the  influence  of  such 
nations. 

For  the  better  part  of  three  years  the  US  was  able  to  block  these  attempts  to  significantly  weaken 
the  dumping  law.  When  it  became  clear  that  a  negotiated  outcome  could  not  be  achieved,  the 
secretariat,  in  the  form  of  the  Dunkel  draft  sought  to  impose  a  text  upon  the  participants. 

The  Dunkel  antidumping  text  is  not  a  balanced  or  well  reasoned  document.  It  is  a  highly  political 
document  designed  by  the  secretariat  to  address  the  demands  of  ASEAN  and  other  LDC  nations. 
There  are,  however,  some  positive  aspects  to  the  text,  particularly  the  inclusion  of  many  of  the 
transparency  and  due  process  safeguards  sought  by  the  US. 

Impact  Of  The  Dunkel  Text  On  The  Effectiveness  Of  US  Antidumping  Law 

The  Dunkel  text  would  make  a  number  of  methodological  changes  to  the  current  code  which 
would  generally  yield  lower  margins.  These  would  change  US  practice  as  it  relates  to  averaging, 
the  8%  profit  rule,  the  10%  SG&A  rule,  the  10/90  rule  for  disregarding  below  cost  sales,  de 
minimis  margins  and  import  volumes,  among  others. 

By  themselves,  these  changes  are  not  a  basis  for  rejecting  the  Dimkel  text.  In  fiact,  many  of 
these  changes  win  remedy  arbitrary  provisions  of  US  practice  and  in  the  case  of  the  higher  de 
minimis  level  reduce  the  number  of  cases  of  minimal  commercial  value  which  go  to  order.  Some 
of  these  changes,  such  as  the  change  in  profit  methodology,  could  in  certain  cases  lead  to  higher 
rather  than  smaDer  margins.  Overall,  these  changes  may  be  in  the  best  interests  of  those  who 
support  antidumping  laws  because  they  will  diq)ense  with  many  of  the  charges  of  'unfairness' 
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that  have  historically  been  leveled  against  these  laws. 

There  are  a  number  of  other  changes,  however,  which  go  to  the  heart  of  the  antidumping  law's 
effectiveness  which  should  not  be  accepted  by  the  United  States.  These  include  the 
anticircumvention  provisions  which,  rather  than  provide  a  deterrent  against  circumvention, 
actually  make  circumvention  easier  to  accomplish.  This  provision  is  so  full  of  holes,  there  are 
literally  dozens  of  ways  exporters  can  ensure  that  antidumping  dudes  are  not  applied  to  their 
exports.  Without  a  viable  circumvention  provision,  the  antidumping  law  is  rendered  an 
expensive,  but  relatively  useless  tool. 

The  scope  and  standard  of  review  in  GATT  panel  cases  is  another  area  that  must  be  addressed. 
The  Dunkel  text  fails  to  circumscribe  the  scope  of  a  panel's  review  of  a  decision  under  national 
laws,  leaving  open  the  possibility,  for  example,  of  revisiting  the  facts  of  an  injury  determination 
on  a  de  novo  basis.  Clearly  reasonable  minds  can  and  will  differ  in  assessing  the  fact  pattern 
in  individual  cases.  If  ITC  and  ITA  decisions  can  be  overturned  simply  on  the  basis  of  a 
difference  in  judgement  (as  opposed  to  a  difference  in  the  application  of  law),  virtually  every  US 
antidumping  case  would  end  up  being  reviewed  in  Geneva.  Given  the  general  hostility  among 
GATT  signatories  toward  US  practice,  finding  a  truly  objective  panel  may  also  be  a  problem. 
The  uncertainty  and  cost  associated  with  this  additional  layer  of  review  will  discourage  filings 
by  industries  with  limited  resources  who  need  the  law  most. 

Start-up  in  cost  of  production  cases  is  another  area  in  the  Dunkel  text  which  must  be  remedied. 
This  provision  is  of  particular  significance  in  cases  involving  high  technology  industries.  It 
leaves  the  length  of  the  start  up  period  undefined,  enabling  an  exporter  to  claim  that  it  is  in  "start 
up"  for  a  period  which  extends  beyond  the  period  of  investigation.  Under  such  circumstances, 
the  existence  of  dumping  may  be  masked,  since  the  Dunkel  text  would  require  the  administering 
authority  tc  use  the  generally  lower  costs  established  outside  the  period  of  investigation  for 
comparison  with  the  generally  higher  prices  established  within  the  period  of  investigation. 

Sunset  of  dumping  orders  after  5  years  would  be  mandated  under  the  Dunkel  text  unless  the 
authorities  determine  that  continued  imposition  of  the  duty  is  necessary  to  prevent  the 
continuation  or  reocciurence  of  injury.  As  drafted,  this  provision  creates  an  implicit  presumption 
that  injury  would  not  reoccur  and  places  the  burden  of  proving  the  contrary  squarely  on  the 
petitioners.  While  it  is  probably  a  good  idea  to  review  the  question  of  whether  injury  is 
continuing  or  reoccurring  on  a  periodic  basis  to  ensure  that  unwarranted  orders  are  terminated 
it  seems  unfair  to  require  the  petitioner  to  effectively  re-prove  his  case.  The  Dunkel  text  should 
be  amended  to  remove  its  implicit  presumption,  and  the  burden  of  proof  should  be  split  on 
various  issues  among  the  parties  to  minimize  the  hardship  on  both  sides  and  ensure  a  fair 
assessment  of  the  facts  by  the  ITC. 

The  Dunkel  text  should  be  amended  to  include  specific  language  indicating  that  "rules  of  origin" 
should  not  apply  to  antidumping  determinations.  This  change  will  ensiu'e  that  rules  developed 
for  customs  classification  purposes  are  not  improperly  used  to  define  standing  in  antidumping 
cases. 

Finally,  the  Dunkel  antidumping  text  should  be  harmonized  with  the  subsidies  text  to  explicitly 
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recognize  the  right  of  authorities  to  cumulate  imports  in  making  injury  detenninations.  The 
antidumping  text  implies  that  cumulation  is  permissible,  but  in  the  absence  of  specific  language, 
US  practice  might  be  exposed  to  a  challenge  in  a  panel  proceeding. 

If  these  adjustments  can  be  made  to  the  Dunkel  Text,  I  believe  that  it  would  make  sense  for  the 
United  States  to  support  it.  In  addition  I  would  recommend  that  the  Committee  consider  the 
following  suggestion  with  respect  to  any  implementing  legislation. 

Every  so  often  a  dumping  order  goes  into  effect  which  covers  within  its  scope  a  product  that  is 
not  available  from  US  suppliers.  This  usually  occurs  in  cases  involving  a  range  of  products  with 
precise  technical  specifications  where  there  is  gap  in  the  domestic  industry's  product  line.  In 
such  cases  it  would  make  sense  to  temporarily  waive  the  application  of  the  order  to  the  particular 
product  which  is  not  available  until  the  domestic  industry  is  able  to  provide  the  product  to  US 
customers.  This  provision  could  work  in  a  manner  similar  to  the  steel  short  supply  provisions, 
where  price  is  generally  not  a  factor  in  determining  availability.  This  type  of  duty  waiver  might 
also  apply  in  cases  such  as  Flat  Panel  Displays  From  Japan,  where  the  Department  of  Commerce 
had  no  choice  but  impose  a  dumping  duty  despite  the  inability  of  the  domestic  industry  to  meet 
high  volume  demand.  Since  the  duty  would  "snap  back'  in  place  once  the  product  is  available, 
the  petitioning  industry  would  have  the  assurance  that  it  would  find  a  market  for  its  product  after 
it  had  made  the  necessary  investment  in  new  production  lines.  In  the  meantime,  downstream 
users  of  the  product  could  continue  to  piu'chase  the  input  without  application  of  the  duty. 

My  personal  experience  with  the  Flat  Panel  Display  case  leads  me  to  conclude  that  such  a 
provision  would  advance  the  long  term  competitive  interests  of  the  United  States  without 
imposing  an  undue  burden  on  petitioning  industries. 

Code  On  Subsidies  And  Countervailing  Measures 

Overall  this  text  will  greatly  assist  the  United  States  in  combating  the  use  of  subsidies  (non- 
agricultural)  by  its  trading  partners.  By  reducing  the  permissible  degree  of  government 
intervention,  requiring  transparency  in  those  cases  where  subsidies  are  used,  and  improving  the 
dispute  settlement  provision,  the  text  will  allow  markets  to  operate  with  less  interference.  This 
is  clearly  in  the  long  term  competitive  interests  of  the  United  States. 

Of  particular  value  is  Article  6.3  of  the  text  which  provides  a  clear  definition  of  when  serious 
prejudice  is  deemed  to  exist.  This  definition  should  remedy  problems  that  previously  existed  in 
demonstrating  the  causal  link  between  the  subsidy  and  the  loss  of  maricet  share  or  displacement 
of  exports.  Of  further  value  is  Article  6. 1  which  creates  a  presumption  that  serious  prejudice 
has  occurred  in  cases  where  the  subsidy  exceeds  5%  of  the  value  of  the  product  on  a  cost  to 
government  basis.  This  provision  will  be  very  useful  in  preventing  other  signatories  from 
embarking  upon  massive  subsidy  programs  such  as  those  undertaken  by  the  Europeans  in  the 
cases  of  steel  and  airbus. 

There  is  however  one  particular  problem  with  the  text  diat  1  would  like  to  highlight— Article 
8.2(b)  which  would  make  non-actionable  under  GATT  procedures  or  through  the  use  of 
countervailing  measures,  subsidies  to  disadvantaged  regions  within  the  territory  of  a  signatory. 
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This  provision  is  a  rather  large  loophole,  given  the  fiingibility  of  money  and  the  realities  of 
regional  politics  in  Europe,  Canada  and  Japan,  among  others.  While  the  Dunkel  text  requires 
the  existence  of  a  general  framework  of  regional  development  in  the  country  in  question  and  the 
use  of  objective  criteria,  it  imposes  no  limits  on  the  amount  of  subsidy  which  can  be  provided 
through  such  programs.  Even  though  the  text  would  require  that  such  subsidies  be  made 
generally  available  to  all  firms  within  such  a  region,  this  would  hardly  limit  a  government  from 
undertaking  a  number  of  large  investments  in  a  region  which  could  have  trade  distorting  effects. 

I  would  favor  removing  assistance  to  disadvantaged  regions  from  the  "non-actionable"  category 
so  that  such  subsidies  could  be  remedied  if  trade  distorting  effects  resulted.  In  the  alternative, 
a  limit  should  be  imposed  (perhaps  2%  of  the  value  of  the  product)  on  the  amount  of  subsidy 
which  can  be  provided  to  such  regions. 

Weighing  The  Dimkel  Text  Against  Our  Economic  Policy  Objectives 

Finally  let  me  use  the  Subsidies  text  to  highlight  a  general  concern  about  the  Uruguay  Round 
negotiating  process.  Virtually  every  text  has  provisions  which  will  help  and  possibly  harm  certain 
US  industries.  And,  while  there  has  been  a  general  assessment  by  both  the  Bush  and  Clinton 
Administrations  that  the  Uruguay  Round  will  expand  trade  and  create  jobs  in  the  US,  it  is 
essential  that  the  specifics  of  each  of  the  proposed  texts  be  weighed  against  a  list  of  negotiating 
priorities  and  economic  policy  objectives  established  by  the  Administration.  We  must  ask,  will 
each  text  enhance  or  diminish  the  competitive  position  of  our  industries? 

Certainly  much  has  changed  since  the  1992  elections  in  terms  of  the  willingness  of  the  Executive 
Branch  to  intervene  in  the  economy.  Just  one  of  many  examples  is  the  area  of  industrial 
subsidies.  While  the  Bush  Administration  made  it  a  priority  to  obtain  rules  prohibiting  trade 
distorting  industrial  subsidies,  this  administration  seems  to  support  such  subsidies.  Programs  and 
initiatives  have  been  announced  to  develop  so  called  'critical  technologies"  including  the  clean 
car  and  the  information  super  highway.  In  light  of  these  programs,  to  what  extent  is  the  Dimkel 
text  (negotiated  by  the  Bush  Administration)  consistent  with  Clinton  Administration's  priorities? 
To  what  extent  is  the  Dimkel  text  consistent  with  our  broader  economic  policy  objectives? 
Hopefully,  well  before  any  text  is  agreed  upon,  this  kind  of  analysis  will  be  undertaken  in  each 
of  the  Uruguay  Round's  negotiating  areas. 
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STATEMENT  OF  PETER  O.  SUCHMAN,  TRADE  ADVISER, 
AMERICAN  ASSOCIATION  OF  EXPORTERS  AND  IMPORTERS 

Mr.  SucHMAN.  Thank  you,  Mr.  Chairman. 

Good  morning,  Peter  Suchman  here,  representing  the  American 
Association  of  Exporters  and  Importers.  We  have  submitted  fairly 
extensive  written  comments  for  the  record,  and  I  will  try  and  brief- 
ly summarize  our  position. 

Mr.  Chairman,  as  you  know  AAEI  is  a  national  organization  rep- 
resenting over  1,200  firms,  and  as  such  is  probably  the  largest 
member  organization  in  the  country  representing  those  who  are  in- 
volved in  international  commerce. 

We  are  therefore  extremely  interested  and  concerned  about  the 
course  of  the  Uruguay  round. 

As  you  well  know,  these  negotiations  have  dragged  on  now  for  7 
years.  We  have  heard  time  and  again  how  there  have  been  break- 
throughs which  are  going  to  lead  to  resolution  of  the  various  dis- 
putes. Unfortunately,  these  breakthroughs  have  evaporated  very 
quickly  thereafter  as  the  United  States  and  other  parties  have 
clarified  their  positions  and  backed  away  from  the  agreement. 

We  are  now  41  days  from  the  present  legislative  deadline  for  no- 
tification of  the  agreement  to  Congress.  Frankly  we  are  not  very 
optimistic. 

The  United  States  and  our  trading  partners  continue  to  haggle 
over  a  seemingly  endless  list  of  issues  stretching  from  agricultural 
subsidies,  antidumping,  peak  tariffs  on  sensitive  products  and  dis- 
pute resolution.  We  believe  there  is  an  agreement  possible. 

We  believe  that  it  is  imperative  for  the  United  States  and  those 
nations  who  want  to  participate  in  a  multilateral  trading  system, 
both  now  and  in  the  future,  that  an  agreement  be  reached  and  we 
have  set  forth  in  some  detail  some  of  the  points  that  we  believe  are 
particularly  important  in  that  agreement. 

We  think  it  is  unfortunate  that  at  this  time,  when  there  have 
been  such  massive  geopolitical  changes  in  the  world,  that  those 
who  seem  to  have  profited  most  from  the  multilateral  trading  sys- 
tem over  the  last  50  years  seem  to  be  unable  to  put  aside  their 
petty  disputes  and  deal  with  them,  and  deal  with  the  admitted  im- 
perfections of  each  other's  economies. 

We  are  never  going  to  get  a  perfect  agreement  and  we  have  to 
understand  that.  We  have  to  make  those  compromises  that  are  re- 
quired here  and  on  our  trading  partners  part  in  order  to  get  this 
thing  done  and  get  it  done  now. 

We  hear  in  the  United  States  ever  louder  calls  for  result-oriented 
trade  policy,  conditionality,  managed  trade,  indefinite  protection  for 
special  interests  as  if  these  are  new  policies  that  haven't  already 
been  tried  in  the  past  and  been  found  to  be  totally  bankrupt  in 
terms  of  economic  policy,  and  intellectually  as  well.  So  we  hope  in 
the  face  of  these  calls  for  the  abandonment  of  trade  liberalization, 
the  administration  and  the  congressional  oversight  committees  will 
continue  to  pursue  as  vigorously  as  possible  a  successful  conclusion 
to  the  round. 

We  have  certain  overriding  principles  which  we  think  should 
guide  those  results:  First,  that  trade  liberalization  should  be  maxi- 
mized. 
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Second,  that  the  GATT  system  should  continue  to  be  based  on 
rules  not  on  results;  that  conditional  application  of  agreements 
which  undermine  the  basic  GATT  principle  of  multilateralism  and 
MFN  should  be  avoided.  That  the  exclusion  of  sectors  and  indus- 
tries from  comprehensive  agreements  should  be  held  to  a  minimum 
and  that  the  United  States  as  well  as  other  participants  be  willing 
to  make  significant  concessions,  even  when  politically  painful,  to 
assure  a  successful  balanced  agreement. 

The  World  Bank  has  recently  confirmed  in  a  study  along  with 
OECD  a  previous  estimate  that  the  successful  conclusion  of  the 
Uruguay  round  would  generate  a  gain  of  over  $200  billion  in  1992 
in  world  income  annually  by  the  time  the  round  was  fully  enforced 
in  2002,  and  that  is  only  in  the  agricultural  and  manufacturing 
sectors  and  based  on  the  tentative  agreements. 

If  all  trade  distortions  and  tariffs  were  completely  removed  in  all 
regions,  the  same  study  estimates  total  gains  in  the  year  2002 
would  measure  about  $450  million  worldwide.  While  almost  all  re- 
gions of  the  world  would  gain  from  the  reforms  envisaged  in  the 
round,  the  largest  gains  would  be  in  the  industrialized  countries, 
including  the  United  States. 

We  feel  very  strongly  that  we  must  not  let  this  bonanza  slip 
away. 

Let  me  briefly  turn  to  the  specific  issues  that  we  feel  most  con- 
cerned about.  The  first  is  with  my  good  friend  Eric  Garfinkel's 
statement  on  antidumping.  I  preceded  him  as  administrator  of 
those  laws  by  about  a  decade  and  a  half,  and  perhaps  since  that 
time,  have  become  more  cynical  than  he  has  about  the  administra- 
tion of  the  laws  by  bureaucrats  here  and  abroad. 

I  agree  the  Dunkel  drafl  isn't  perfect,  but  it  is  a  lot  better  than 
what  we  have  now.  If  we  are  not  going  to  get  perfection  we  ought 
to  grab  for  what  we  can.  The  AAEI  strongly  supports  the  Dunkel 
draft.   The  objections  to  it  raised  by  various   domestic  industry 

f roups  in  the  United  States  are  for  the  most  part  attempting  to 
ide  protectionism  and  special  interest  pleading,  some  of  which  you 
heard  this  morning,  behind  the  fiction  that  unfair  foreign  competi- 
tion is  prevalent  and  is  somehow  responsible  for  whatever  economic 
malaise  may  exist  in  the  United  States.  That  is  pure  bunk. 

Any  objective  economic  analysis  has  shown  that  unfair  trade  is 
not  a  serious  issue  for  the  U.S.  economy  or  world  economy.  On  the 
contrary,  it  is  often  the  national  antidumping  procedures  which  are 
both  unfair  here  in  the  United  States  and  abroad. 

We  have  to  look  at  this  not  just  as  an  importing  country,  but  as 
an  exporting  country.  We  are  the  world's  largest  exporting  country. 
As  those  familiar  with  this  area  are  aware,  while  it  is  true  the 
United  States,  Csinada  and  the  European  Community  have  tradi- 
tionally been  the  world's  most  serious  antidumpers,  the  plague 
seems  to  be  spreading. 

Recently  the  Mexicans  have  begun  investigations  of  most  of  the 
world's  steel  exporters,  including  those  in  the  United  States.  We 
have  to  be  aware  that  what  we  sow  domestically,  we  are  going  to 
reap  internationally.  Therefore,  the  improvement — I  wouldn  t  call  it 
weakening,  I  would  call  it  improvement  and  economic  rationaliza- 
tion of  the  international  agreement  which  regulates  antidumping 
procedures — is  absolutely  necessary,  not  just  because  of  the  eco- 
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nomic  benefits  to  importers  and  consumers  in  the  United  States, 
but  to  U.S.  exporters. 

We  have  listed  five  or  six  of  the  most  serious  problems  wdth 
dumping  as  administered  in  the  United  States  which  the  draft  text 
would  deal  with. 

Let  me  just  very  briefly  talk  about  one,  and  that  is  price  averag- 
ing. This  is  the  most  unconscionable  administrative  practice  I  can 
think  of  in  the  way  the  United  States  administers  its  law. 

Let  me  briefly  summarize  how  it  works.  Let's  say  you  have  a 
product  being  exported  from  Grermany  in  2  months  and  in  the  first 
month  the  ex-factory  price  with  everything  stripped  out  in  the 
home  market  is  $100  and  in  the  United  States  it  is  $100. 

Let's  say  it  is  not  exported  again  for  another  6  months.  By  that 
time  the  price  has  doubled.  It  is  now  $200  in  the  home  market  and 
$200  in  the  United  States.  The  way  the  Commerce  Department 
averages  prices,  it  will  only  average  the  home  market  price.  It  will 
use  the  exact  price  in  the  United  States,  and  believe  it  or  not,  that 
situation  where  there  is  no  price  discrimination  occurring,  results 
in  a  25  percent  weighted  average  dumping  margin.  That  is  the 
most  economically  irrational  possible  result.  That  is  one  of  the  is- 
sues that  is  dealt  with  in  the  Dunkel  draft. 

If  we  do  nothing  else  but  eliminate  that  practice,  we  will  have 
gone  a  long  way  toward  rationalizing  at  least  in  the  United  States, 
antidumping  regulation  and  practice.  I  will  be  glad  to  talk  about 
other  aspects  of  the  Dunkel  draft  and  U.S.  antidumping  adminis- 
tration if  you  are  concerned  about  them.  They  are  in  our  statement. 

Let  me  move  to  two  or  three  other  things,  the  MTO  and  dispute 
settlement.  We  strongly  support  the  Dunkel  draft.  We  believe  it  is 
time  that  teeth  be  put  into  GATT  dispute  settlement. 

Ironically  for  years,  including  the  time  I  was  in  government 
which  ended  in  1977,  the  United  States  would  pound  the  table  that 
we  needed  teeth  in  the  GATT  dispute  settlement  mechanism.  Peo- 
ple in  the  Congress  on  this  committee  have  been  saying  that  for 
years,  certainly  since  the  Kennedy  round. 

Here  we  have  some  concrete  proposals  for  doing  precisely  that, 
and  ironically  it  is  the  United  States  who  is  now  saying  no  because 
it  means  we  will  have  to  accept  some  discipline,  international  dis- 
cipline, over  the  actions  of  U.S.  administrative  agencies.  Well,  you 
can't  have  it  both  ways.  If  we  want  to  bring  some  discipline  to  what 
other  folks  do  to  us  when  we  export,  we  have  to  be  ready  to  have 
that  discipline  imposed  on  us. 

MFA  and  textile  issues:  Mr.  Chairman,  I  can  think  of  no  rational 
excuse  for  the  continuation  of  the  U.S.  textile  program.  The  Direc- 
tor General  of  the  GATT,  in  a  rather  conservative  estimate,  says 
that  it  costs  the  U.S.  consumer  $27  billion  a  year  for  the  quotas 
and  high  tariff's  that  are  maintained  on  U.S.  textile  and  apparel 
products.  That  is  a  relatively  modest  estimate. 

Others  have  come  up  to  as  high  as  $40  billion.  Not  only  that,  but 
these  costs  fall  disproportionately  on  those  in  the  lower  fifth  of  the 
socioeconomic  spectrum.  It  has  been  estimated  by  the  Institute  for 
International  Economics  that  8.8  percent  of  the  disposable  income 
of  those  in  the  lower  20  percent  of  the  U.S.  economic  spectrum  are 
paying — 8.8  percent  of  the  disposable  income  is  used  to  pay  for 
these  excessive  costs  to  protect  the  textile  and  apparel  industry. 
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The  United  States  agreed  to  a  10-year  phaseout  of  the  MFA,  We 
have  agreed  tentatively  to  a  50  percent  reduction  in  the  excessively 
high  tariffs  on  textiles  and  apparel,  which  average  16  percent  as 
opposed  to  the  normal  average  of  2  to  3  percent,  and  unfortunately, 
since  those  agreements  we  have  been  waflTling,  we  have  been  back- 
ing away,  we  have  been  listening  to  the  domestic  textile  industry 
which  is  not  going  to  support  this  agreement  no  matter  what  deal 
is  made. 

It  is  time  to  end  these  obscene  programs  to  bring  textiles  and  ap- 
parel into  the  normal  GATT  system  and  to  stop  this  invisible  tax 
on  the  Americsm  consumer,  especially  on  those  who  are  least  able 
to  afford  it. 

As  I  have  said,  AAEI  supports  the  attempt  to  achieve  tariff  re- 
ductions on  textiles,  not  only  on  textiles,  but  in  the  zero-for-zero 
negotiations  in  the  eight  sectors  identified  and  in  the  other  sectors 
where  harmonization  n as  been  the  objective. 

We  understand  these  are  difficult  negotiations,  but  we  all  think 
it  is  time  to  cut  a  deal  and  get  it  done.  We  also  think  that  there 
is  great  merit  in  including  in  the  market  access  agreement  the 
pending  duty  suspensions  and  reductions  that  have  been  before  the 
Congress  for  several  years  so  that  we  can  get  this  achieved  through 
the  fast-track  mechanism  and  we  do  not  have  to  go  through  a  sepa- 
rate miscellaneous  tariff  bill. 

Finally,  we  also  note  that  we  have  grave  reservations  about  the 
apparent  intention  of  the  U.S.  authorities  to  generalize  the  NAFTA 
rules  of  origin  at  a  time  when  it  has  been  agpreed  that  a  general 
rule  of  origin  will  be  negotiated  internationally  at  the  Customs  Co- 
operation Council  in  Brussels. 

We  believe  that  the  U.S.  authorities  should  hold  up  on  any  gen- 
eralization of  the  NAFTA  rules  of  origin,  which  are  flawed  because 
they  have  been  the  subject  of  extreme  political  pressure  by  certain 
sectors,  and  that  we  should  in  fact  await  the  outcome  of  those  ne- 
gotiations. 

Thank  you  for  this  opportunity  to  express  our  views,  and  we  will 
be  glad  to  answer  £iny  questions. 

Chairman  Gibbons.  Thank  vou  for  your  very  fine  statement. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  PETER  O.  SUCHMAN 
ON  BEHALF  OF  AMERICAN  ASSOCIATION  OF  EXPORTERS  &  IMPORTERS  (AAEI) 

IMTRODOCTIOli 

Good  fflornlng,  Hr.  Chairman  and  Members  of  the  Trade 
Subcommittee.  My  name  Is  Peter  Suchman.   I  am  a  partner  In  the 
law  firm  of  Powell,  Goldstein,  Frazer  t   Murphy,  and  Trade  Advisor 
to  the  American  Association  of  Exporters  and  Importers  (AAEI) , 
and  was  formerly  Deputy  Assistant  Secretary  of  the  Treasury  for 
Tariff  Affairs.   AAEI  Is  a  national  organization  of  approximately 
1,200  U.S.  firms,  active  in  Importing  and  exporting  a  broad  range 
of  products  including  chemicals,  machinery,  electronics,  textiles 
and  apparel,  footwear  and  foodstuffs.   The  Association's  members 
also  Include  customs  brokers,  freight  forwarders,  banks, 
attorneys  and  insurance  carriers. 

As  the  largest  member  organization  in  the  country  concerned 
solely  with  international  commerce,  we  are  particularly 
appreciative  of  this  opportunity  to  appear  before  this 
subcommittee  to  discuss  the  status  of  the  Uruguay  Round  of 
multilateral  trade  negotiations.   As  you,  Mr.  Chairman,  and  the 
members  of  this  subcommittee  well  know,  these  negotiations  have 
now  dragged  on  for  seven  years,  while  time  after  time  we  have 
been  told  of  "breakthroughs"  which  would  lead  to  the  resolution 
of  seemingly  irreconcilable  differences  among  the  participants. 

Unfortunately,  these  breeUcthroughs  have  almost  uniformly  led 
to  disappointment  as  the  parties,  including  the  U.S.,  "clarified" 
their  positions,  or  just  thought  better  of  the  deal  to  which  they 
previously  agreed. 

The  negotiations  are  now,  again,  at  the  11th  hour.  Under 
current  U.S.  fast-track  legislation,  an  agreement  must  be  reached 
by  the  President,  and  the  Congress  notified  by  December  15,  a 
mere  H  days  from  today.  There  is  little  reason  for  optimism. 
The  United  States  and  its  principal  trading  partners  continue  to 
haggle  over  a  seemingly  endless  list  of  Issues  stretching  from 
acrrlcultural  subsidies  to  antidumping  procedures;  from  peak 
tariffs  on  sensitive  products  to  the  dispute  settlement 
mechanism.  However,  we  firmly  believe  that  an  agreement  i£ 
possible.  More  Importantly,  it  is  imperative  for  the  United 
States  and  the  other  nations  who  participate,  and  who  wish  in  the 
future  to  participate  on  the  multilateral  trading  system,  that 
the  Uruguay  Round  not  end  in  failure. 

We  are  all  well  aware  of  the  resurgence  of  regionalism, 
indeed  tribalism,  which  has  been  the  cause  of  so  much  chaos  and 
tragedy  in  the  world  in  the  short  time  since  the  collapse  of  the 
Soviet  Union  and  the  effective  end  of  the  cold  war.   As  the  long 
established  geopolitical  equation  has  radically  changed,  the  glue 
which  held  the  post-war  multilateral  trading  system  together 
seems  to  have  turned  brittle.   While  those  in  parts  of  the  world 
long  denied  access  to  the  benefits  of  free  international  commerce 
have  sought  to  put  their  houses  in  order  and  to  join  that  system, 
the  principal  beneficiaries  of  nearly  50  years  of  liberalized 
trade  have  fallen  to  squabbling  among  themselves  and  seem  to  have 
abandoned  their  willingness  to  accommodate  each  other's 
imperfections  and  peculiarities,  sacrificing  the  common  aim  of 
increasing  the  overall  level  of  world  economic  activity. 

Here,  in  the  United  States,  we  hear  ever  louder  calls  for  a 
"results  oriented"  trade  policy,  conditionality,  managed  trade, 
and  indefinite  protection  for  special  interests,  as  if  these  are 
somehow  new  policies,  not  already  proved  intellectually  and 
economically  bankrupt  by  history. 

AAEI  hopes  that  in  the  face  of  these  calls  for  the 
abandonment  of  the  cause  of  trade  liberalization,  the 
Administration  and  the  Congressional  oversight  committees  will 
continue  to  pursue  as  vigorously  as  possible  a  successful 
conclusion  to  the  Uruguay  Round.   While  we  have  not  sought  to 
comment  on  each  and  every  issue  which  is  the  subject  of 
negotiation,  we  have  listed  below  those  which  are  of  special 
concern  to  our  members.   We  also  urge  that  the  United  States 
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position  on  all  issues  should  seek  the  advancement  of  the 
following  general  principles: 

Trade  liberalization  should  be  maximized. 

The  GATT  system  should  continue  to  be  based  on  rules 
not  on  results. 

Conditional  application  of  agreements,  which  undermines 
the  basic  GATT  concept  of  multilateralism,  should  be 
avoided. 

-    The  exclusion  of  sectors  and/or  industries  from 

comprehensive  agreements  should  be  held  to  a  minimum. 

The  United  States,  as  well  as  other  participants,  must 
be  willing  to  make  significant  concessions,  even  when 
politically  painful,  to  assure  a  successful,  balanced 
agreement. 

The  World  Bank  has  recently  confirmed  its  estimate  (based  on 
a  joint  study  with  the  OECD  Development  Center)  that  a  successful 
conclusion  of  the  Uruguay  Round  would  generate  a  gain  of  over 
S200  billion  (in  1992  dollars)  in  world  income  annually  in  the 
agricultural  and  manufacturing  sectors  alone  by  the  year  2002,  by 
which  time  the  full  impact  of  the  Round  will  be  in  effect.   If 
all  trade  distortions  and  tariffs  were  completely  removed  in  all 
regions,  the  study  estimates  total  gains  in  the  year  2002  would 
measure  about  S450  billionl   While  almost  all  regions  of  the 
world  would  gain  from  the  reforms  envisaged  in  the  Round,  the 
largest  gains  would  be  in  the  industrialized  countries,  including 
the  United  States. 

We  must  not  allow  this  bonanza  to  escape  our  grasp.   Special 
interest  greed,  unwillingness  to  face  international  competition, 
and  a  lack  of  political  courage  must  not  be  allowed  to  prevent 
the  successful  conclusion  of  the  Uruguay  Round. 

We  would  now  like  to  turn  to  those  specific  topics  of 
special  concern  to  the  members  of  AAEI. 

MrriDDMPING 

As  tariff  barriers  have  become  less  significant  because  of 
the  overall  decline  in  the  level  of  duties,  and  because  we  live 
in  a  flexible  exchange  rate  world,  the  use  of  non-tariff  barriers 
to  protect  declining  industries  has  become  more  prevalent.   Among 
the  favorites  of  these  barriers,  often  euphemistically  referred 
to  as  "unfair  trade  -  practice  remedies",  are  antidumping 
procedures.   The  United  States,  the  European  Community  and  Canada 
have  historically  been  the  principal  users  of  antidumping 
procedures.   However,  more  recently,  countries  such  as  Korea  and 
Mexico  have  increasingly  begun  to  protect  their  domestic 
industries  through  the  imposition  of  antidumping  duties.   Most 
recently  for  instance,  Mexico  found  various  U.S.  and  other  steel 
mills  to  be  guilty  of  dumping  steel  sheet  and  plate  in  Mexico. 
As  the  world's  leading  exporting  nation,  the  United  States  must 
be  extremely  concerned  about  these  developments. 

In  order  to  prevent  the  abuse  of  antidumping  procedures,  the 
international  trade  community,  beginning  in  the  Kennedy  Round, 
has  negotiated  several  codes  limiting  how  and  when  such  duties 
may  be  imposed.   In  the  Uruguay  Round  the  Dunkel  draft  represents 
a  further  attempt  to  insure  that  antidumping  procedures  are  not 
simply  disguised  protectionism. 

AAEI  strongly  supports  the  Dunkel  draft.   The  objections  to 
it  raised  by  various  domestic  industry  groups  in  the  U.S.  are 
simply  attempts  to  hide  protectionism  and  special  interest 
pleading  behind  the  fiction  that  unfair  foreign  competition  is 
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prevalent.   On  the  contrary,  it  is  often  national  antidumping 
procedures  which  are  unfair  both  in  the  United  States  and  abroad. 
That  is  why  the  changes  proposed  in  the  Dunkel  draft  are 
necessary  and  proper,  and  in  the  overall  interests  of  the  United 
States. 

Furthermore,  charges  that  these  changes  would  undermine  the 
effectiveness  of  the  U.S.  law  are  totally  unfounded.   In  fact, 
the  Dunkel  draft  would  not  deal  with  major  existing  problems  with 
the  U.S.  antidumping  law,  notably,  treating  as  dumped,  sales 
below  fully  allocated  costs  (rather  than  variable  costs) ;  and 
having  no  provision  to  take  into  account  the  overall  interests  of 
the  national  economy,  including  manufacturers  for  whom  the 
imported  products  are  necessary  components. 

As  typical  of  the  objections  that  have  been  made,  we  examine 
below  six  points  raised  by  the  U.S.  Chamber  of  Commerce  in  a 
letter  to  Deputy  USTR  Ambassador  Schmidt  dated  August  20,  1993, 
and  the  reasons  why  these  objections  are  unfounded. 

1.  Standing.   The  Chamber  complains  that  the  proposed 
provision  would  make  it  administratively  more  difficult 
for  U.S.  companies  to  file  petitions  for  relief. 

Article  5.4  of  the  Dunkel  draft  would  require  the 
administering  authority  to  affirmatively  determine  that  the 
petition  is  filed  on  behalf  of  the  domestic  producers  as  a  whole, 
or  a  major  proportion  of  domestic  production.   At  present  the 
Commerce  Department  takes  such  support  for  granted,  even  if  most 
of  the  producers  are  too  unconcerned  to  take  a  position  or  if 
asked  would  oppose.   In  effect.  Commerce  shifts  the  burden  of 
proving  lack  of  support  to  respondents,  rather  than  requiring  the 
party  asking  for  relief  to  show  that,  as  required  by  law  and 
international  agreement,  they  do  in  fact  speak  for  the  entire 
industry.   This  is  an  anomaly  and  totally  inconsistent  with  the 
notions  of  equity  and  judicial  economy  embodied  in  American 
jurisprudence.  =2  • 

In  order  to  insure  that  petitioners  in  large  industries  are 
not  disadvantaged,  if  there  is  an  exceptionally  large  nvimber  of 
producers,  the  Dunkel  draft  provides  that  the  degree  of  support 
may  be  determined  by  statistically  valid  sampling  techniques,  a 
method  presently  used  for  other  purposes  in  dumping  cases  by  both 
Commerce  and  the  ITC. 

2.  Weight  Averaging.   Domestic  and  Export  Goods. — The 
Chamber  complains  that  the  Dunkel  text  would  in  most 
cases  prevent  the  Commerce  Department  from  using  its 
current  methodology  that  guards  against  spot  dumping. 

Article  2.4.2  calls  for  establishment  of  dumping  margins 
normally  b v  comparing  weighted  average  home  market  prices  with 
weighted  average  export  prices.   U.S.  law  has  a  specific 
provision  providing  for  such  comparisons.   Commerce  presently 
pursues  the  unsupportable  practice  in  most  cases  of  comparing 
each  export  sale  with  weighted  average  home  market  prices,  so 
that  if  the  pattern  of  sales  were  identical  in  the  two  markets, 
there  could  be  substantial  margins.   Section  2.4.2  would  permit 
departure  from  average-to-average  if  it  is  found  that  such  a 
comparison  cannot  "appropriately"  be  used.   This  is  a  concession 
to  the  fear  of  "spot  dumping"  as  expressed  by  the  U.S. 
delegation,  and  was  accepted  by  it.   The  objectors  would  distort 
an  equitable  normal  practice  to  make  sure  that  an  exceptional 
situation  is  dealt  with. 

3.  Constructive  Value/Profits.   The  Chamber  savs  that  the 
U.S.  minimum  of  8%  for  profits  in  calculating  cost  of 
production  should  not  be  changed. 
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Article  2.2.2  provides  that  the  minimxin  profit  to  be 
included  in  constructed  value  calculations  shall  be  based  upon 
the  actual  experience  in  the  ordinary  course  of  trade  of  the 
industrial  sector  involved.   In  some  cases,  that  experience  will 
be  higher,  in  some  cases  lower  than  the  arbitrary  "one  size  fits 
all"  of  current  U.S.  law.   Wide  variations  from  one  industry  to 
another  make  an  arbitrary  figure  unreasonable.   No  one  has  ever 
provided  a  rationale  for  this  arbitrary  figure,  which  is  not  used 
by  other  countries.   The  8%  figure  goes  back  to  the  definition  of 
"foreign  value"  in  the  obsolete  U.S.  law  of  customs  valuation  of 
the  early  twenties,  when  information  gathering  was  primitive. 

4.  De  Minimis  Dumping  Margin.   The  Chamber  claims  that 
many  members,  particularly  those  producing  price- 
sensitive  goods,  would  be  damaged  bv  a  2%  de  minimis 
figure  for  dumping  margins  and  that  the  Code  should 
provide  no  de  minimis  level. 

Article  5.8  would  prevent  antidumping  duties  from  being 
applied  where  the  margin  of  dumping  is  below  2%.   This  is  a 
compromise  between  current  practice  in  the  U.S.  .5%  (1/2  of  1%) 
and  5%  urged  by  many  GATT  members.   Anyone  familiar  with  actual 
dumping  calculations  knows  that  only  an  approximation  is  possible 
and  that  calculations  to  decimal  points  are  a  fiction. 
Furthermore,  businessmen  face  large  price  fluctuations  all  the 
time  because  of  changing  costs,  marketing  conditions  and  exchange 
rates.   Duties  at  such  low  levels  do  not  themselves  significantly 
affect  trade  in  most  products,  but  the  proceedings  by  which  the 
rates  are  established  are  an  expensive  deterrent  to  trade  and 
cause  uncertainty  in  the  marketplace,  as  well  as  burden  the 
government  agencies  administering  the  law.   It  is  interesting 
that  the  Commerce  regulations  provide  that  groups  of  adjustments 
to  foreign  market  value  below  1%  will  normally  be  disregarded. 

5.  De  Minimis  Import  Volume.   The  Chamber  opposes  a  Code 
provision  that  would  block  a  dumping  finding  against  a 
"negligible"  guantity  of  imports  from  a  particular 
country  on  the  ground  that  nothing  should  limit  the 
government's  discretion. 

The  relevant  sentences  of  Article  5.8  speak  for  themselves 
and  are  patently  reasonable: 

The  volume  of  dumped  imports  shall  normally  be  regarded  as 
negligible  if  the  volume  of  dumped  imports  from  a  particular 
country  is  found  to  account  for  less  than  1  percent  of  the 
domestic  market  for  the  like  product  in  the  importing 
country,  unless  countries  which  individually  account  for 
less  than  1  percent  of  the  domestic  market  for  the  like 
product  in  the  importing  country  collectively  account  for 
more  than  2.5  percent  of  the  market. 

In  actual  practice,  the  ITC  has  often  gone  up  to  1%  in 
determining  negligibility. 

6.  Sunset.   "Many  Chamber  members  vehementlv  oppose  a 
sunset  provision  in  the  Code  which  would  automatically 
terminate  antidumping  orders  after  five  years.   This 
provision  would  unfairly  place  the  burden  on  victims  of 
dumping  to  prove  that  they  are  still  being  injured  bv 
unfairly  priced  imports." 

Present  Commerce  regulations  provide  for  revocation  of  an 
antidumping  order  after  5  years  if  no  party  has  requested  a 
review  —  a  type  of  sunset  clause  —  but  all  that  is  required  to 
stop  revocation  is  a  simple  objection.   Article  11.3  of  the 
Dunkel  draft  would  provide  for  such  termination  after  5  years 
unless  a  review  determines  that  continued  imposition  is 
necessary.   Thus,  if  there  is  a  review,  the  Dunkel  draft  would 
not  change  U.S.  practice  as  concerns  Commerce.   A  review  would  be 
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required  for  continuation  after  5  years.   A  simple  "I  object" 
would  no  longer  be  enough. 

A  "Dunkel"  review,  in  addition,  would  have  to  address  the 
question  of  continued  injury  or  threat  of  injury.   Such  a  review 
can  readily  be  handled  by  the  International  Trade  Commission, 
which  already  maintains  continuous  surveillance  over  many 
products.   In  the  course  of  this  review  the  ITC  would  send  out 
questionnaires  to  determine  the  developments  in  the  domestic 
industry.   Responding  to  questionnaires  is  a  modest  price  for 
continued  extraordinary  protection  after  5  years. 

THE  MTO 

The  Multilateral  Trade  Organization,  or  MTO,  has  been 
proposed  to  put  teeth  in  the  GATT's  rather  anemic  dispute 
settlement  provisions.   The  draft  represents  a  carefully  balanced 
compromise  in  which  the  U.S.,  like  our  trading  partners,  got  much 
but  not  everything  we  wanted.   It  is  ironic  that  for  years  the 
United  States  has  been  the  principal  exponent  of  increasing  the 
effectiveness  of  the  GATT  panel  system,  but  now  that  there  has 
been  a  specific,  reasonable  proposal  to  accomplish  that 
objective,  the  U.S.  has  reversed  its  position  out  of  fear  that  we 
may  need  to  sacrifice  some  authority  to  an  international  body. 
We  cannot  have  it  both  ways! 

AAEI  believes  the  MTO  provides  a  major  advancement  in 
international  dispute  resolution.   For  example,  the  oilseeds 
dispute  would  not  have  reached  the  magnitude  it  has  if  there  had 
been  an  MTO  in  place.   Furthermore,  without  an  MTO,  the  U.S.  will 
continue  to  rely  heavily  on  unilateral  actions  under  Section  301, 
inviting  counter-retaliation  by  foreign  nations  and  a  general 
unravelling  of  GATT.   The  U.S.  and  other  nations  must  be  willing 
to  sacrifice  some  degree  of  sovereignty  if  they  desire  a  uniform 
mechanism  for  enforcement  of  international  trade  laws,  both  when 
it  is  advantageous  and,  on  occasion  disadvantageous. 

THE  MTA  AND  TEXTILE  IBflPBB 

AAEI  is  extremely  concerned  that  the  Administration  has 
continued  to  waffle  with  regard  to  the  phaseout  of  the  Multifiber 
Arrangement  and  the  reduction  of  the  aberrantly  high  U.S.  duties 
on  certain  textile  and  apparel  products. 

After  33  years  of  restrictive  quotas  on  textile  and  apparel 
products,  which  it  has  been  estimated  currently  cost  U.S. 
consumers  some  S27  billion  per  year,  it  is  time  for  this  program 
to  go.   The  U.S.  had  agreed  to  a  ten  year  phaseout,  but  because 
of  resistance  from  the  domestic  industry,  which  is  never 
satisfied  no  matter  how  much  protection  it  receives,  there  seems 
to  be  equivocation  on  the  part  of  U.S.  negotiators.   They  now 
apparently  v,ish  to  introduce  conditionality  into  the  equation,  by 
considering  limitations  on  the  phaseout  to  exclude  exporting 
countries  which  have  not  achieved  an  appropriate  level  of 
openness  in  their  own  textile  and  apparel  markets. 

Furthermore,  the  U.S.  has  resisted  broad  cuts  in  the 
exceptionally  high  tariffs  we  maintain  on  certain  cotton  and  man- 
made  fiber  products,  based  on  disputes  with  our  trading  partners 
over  their  tariff  cuts,  and  in  some  cases,  because  of  market 
access  disputes  with  textile  exporting  countries. 

In  our  view  these  disputes  are  largely  excuses  to  continue 
the  unconscionable  protection  of  the  most  coddled  industry  in 
America.   Overall  balance  in  concessions  should  be  our  objective. 
GATT  negotiations  cannot  be  successfully  concluded  if  the  U.S. 
clings  to  a  narrow  industry-specific  concept  of  reciprocity. 
U.S.  textile  and  apparel  trade  barriers  are  indefensible  for  a 
country  at  our  stage  of  development,  and  fall  most  heavily  in 
terms  of  cost  on  those  least  able  to  afford  the  burden. 
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Developing  country  participation  in  the  Uruguay  Round  is 
inextricably  linked  to  our  willingness  to  stick  to  our  commitment 
to  a  ten  year  MFA  phaseout. 

As  a  further  note,  AAEI  views  with  alarm  the  apparent 
attempt  by  the  administrators  of  the  U.S.  textile  program  to  use 
the  so-called  "transshipment"  issue  as  an  excuse  for  even  more 
restrictive  application  of  U.S.  quotas.   Unilateral  allegations 
of  widespread  illegal  behavior  by  individuals  engaged  in  textile 
commerce  cannot  be  accepted  as  a  legitimate  reason  for  the  U.S. 
to  abandon  its  commitments  to  liberalize  these  trade  barriers. 
Ironically,  it  is,  of  course,  the  existence  of  these 
anachronistic  barriers  in  the  first  place  which  encourages 
fraudulent  behavior  by  some.   Transshipment  becomes  largely 
irrelevant  when  quotas  are  removed  or  liberalized.   The  sins  of  a 
few  unscrupulous  traders  should  not  become  the  reason  for 
penalizing  the  vast  majority  of  honest  businessmen,  and  for 
continuing  to  burden  the  American  consumer  with  an  invisible 
"textile  tax"  of  $27  billion  a  year. 

ROLES  or  ORIQIW 

It  has  been  agreed,  as  part  of  the  Uruguay  Round  package,  to 
pass  to  the  Customs  Cooperation  Council  (CCC)  in  Brussels  the 
task  of  developing  an  international  rule  of  origin.   This  task 
has  not  yet  been  completed.   AAEI  believes  that  pending  the 
completion  of  the  CCC's  deliberations,  the  U.S.  should  avoid 
unilateral  decisions  which  may  not  be  consistent  with  the  rule 
adopted  by  the  CCC. 

There  is  currently  an  effort  underway  by  U.S.  authorities  to 
use  NAFTA  as  a  model  for  U.S.  rules  of  origin.   This  would 
involve  changing  the  present  rules  of  origin  in  the  U.S.  for  all 
products  regardless  of  country  of  origin  and  would  undermine 
multilateral  efforts.   For  example,  AAEI  understands  that  the 
Administration  intends  to  change  the  rules  of  origin  under  GSP 
and  CBI  to  conform  to  NAFTA.   Action  of  this  kind  should  be  made 
public,  and  must  be  underteOcen  in  light  of  the  multilateral  and 
international  obligations  of  the  U.S.   If  the  Administration  goes 
forward  with  a  major  rules  of  origin  change,  which  AAEI  believes 
would  be  ill-advised  at  this  time,  it  should  inform  the  business 
community  and  allow  it  to  participate  fully  in  the  process  from 
its  inception.   Applying  NAFTA  rules  of  origin  under 
circiimstances  in  which  they  are  unexpected  and  without  the 
benefit  of  public  debate  could  severely  hamper  the  competitive 
ability  of  U.S.  industries  which  source  globally. 

In  addition  to  threatening  the  agreement  on  a  multilateral 
rule,  U.S.  general  application  of  NAFTA  rules  of  origin  has  the 
potential  to  pose  significant  non-tariff  trade  barriers  in 
interpretation  and  application.   The  NAFTA  rules  of  origin  are 
based  on  the  Harmonized  Tariff  System.   The  usual  rule  is  that  if 
a  product  undergoes  a  shift  in  tariff  classification  at  the  six 
digit  (out  of  ten  digit)  level,  then  it  is  a  "new"  product  and  is 
treated  as  a  product  of  the  country  where  it  undergoes  that 
shift.   Although  it  is  a  simple  concept  to  state,  its  practical 
application  is  not  as  clear. 

The  NAFTA  rules  do  not  represent  a  straightforward  tariff 
heading  shift  rule  as  compromises  were  made  during  the 
negotiations  due  to  pressures  from  certain  domestic  industries  in 
each  country.   Most  certainly,  these  industries  would  make  equal 
or  greater  demands  if  the  tariff  shift  rule  were  to  be  applied 
generally.   For  example,  the  U.S.  automobile,  textiles  and 
computer  industries  were  successful  in  obtaining  rules  for  their 
industries  that  are  not  strictly  based  on  tariff  classification 
principles.   Many  other  industries  must  meet  a  value  added  shift 
test  to  qualify  their  products  for  NAFTA  benefits.   Since  the 
potential  for  trade  distortion  is  present  within  the  NAFTA  rules 
of  origin,  AAEI  is  equally  concerned  that  the  application  of 
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these  rules  generally  would  expand  these  distortions,  hinder 
trade,  and  thus  defeat  the  purpose  of  a  multilateral  GATT  rule. 

TARIFF  REDUCTIOM8 

The  United  States  needs  to  continue  to  press  for  the 
broadest  possible  agreement  to  reduce  and  eliminate  tariffs. 
AAEI  supports  the  "zero  for  zero"  agreement  in  the  eight  sectors 
tentatively  reached  in  Tokyo  in  July,  plus  the  harmonizations  and 
significant  reductions  agreed  to  in  other  sectors.   As  noted 
above,  we  are  particularly  supportive  of  the  50%  reductions  in 
textiles  and  apparel  which  are  still  being  negotiated.   These 
reductions  and  eliminations  should  be  pursued  on  their  own 
merits,  and  in  the  context  of  an  agreement  which  is  balanced  in 
the  most  comprehensive  way,  not  by  industry  sector. 

As  a  part  of  the  Uruguay  Round  package  of  tariff  reductions, 
AAEI  supports  a  market  access  agreement  that  would  include  the 
immediate  elimination  by  the  U.S.  of  duties  on  products  that 
recently  have  been  the  svibject  of  noncontroversial  duty 
suspensions  or  of  noncontroversial  duty  suspension  legislation 
introduced  in  Congress,  as  well  as  the  immediate  reduction  of 
duties  on  products  that  have  benefitted  or  would  benefit  from 
noncontroversial  duty  reduction  legislation.   These  suspensions 
and  reductions  could  be  implemented  via  fast-track  legislation, 
thereby  avoiding  the  need  for  a  separate,  stand-alone 
miscellaneous  tariff  bill. 

C0HCL08I0W 

The  Dunkel  draft  reflects  a  series  of  carefully  balanced 
compromises  which  will  unravel  if  the  U.S.,  or  other  significant 
parties  push  for  changes  in  particular  issues,  such  as 
antidumping,  or  the  phaseout  of  the  MFA.   The  U.S.  should  move 
ahead  toward  a  final  agreement  based  on  the  Dunkel  draft. 
Similarly,  the  U.S.  should  not  push  for  the  conditional 
application  of  MFA  phaseout,  or  other  trade  barrier  reductions. 
This  would  constitute  an  extremely  significant  derogation  from 
the  MFN  principal  and  the  concept  of  the  overall  balance  of 
concessions  upon  which  all  post-war  GATT  negotiations  have  been 
based. 

It  is  time  to  conclude  these  negotiations  and  to  reap  the 
resulting  benefits  that  will  flow  to  U.S.  manufacturers,  farmers, 
workers  and  consumers  because  of  the  worldwide  reduction  and 
elimination  of  barriers  to  international  commerce. 

On  behalf  of  the  members  of  AAEI,  we  are  grateful  for  the 
opportunity  to  present  these  views. 
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Chairman  Gibbons.  Mr.  Keams. 

STATEMENT  OF  KEVIN  L.  KEARNS,  PRESmENT,  UNITED 
STATES  BUSINESS  AND  INDUSTRIAL  COUNCIL 

Mr.  Kearns.  Thank  you,  Mr.  Chairman. 

I  am  Kevin  Kearns,  president  of  the  U.S.  Business  and  Industrial 
Council.  I  represent  1,000  CEOs  who  generally  own  and  manage 
companies  in  44  States. 

Our  average  member  would  be  a  small-to-medium-size  manufac- 
turing firm,  $25  billion  to  $100  million  in  sales,  although  we  have 
service  companies  represented  also,  and  these  companies — maybe 
my  value  added  in  tne  hearing  today  is  to  tell  you  that  we  need 
to  step  back  from  a  specific  discussion  of  prices  and  tell  you  a  little 
bit  about  my  members  and  how  they  feel  about  trade  and  to  a  cer- 
tain extent  NAFTA,  but  concentrate  on  GATT. 

I  travel  a  lot  and  get  out  there  and  see  them.  I  have  been  to 
places  like  Paris,  Tenn.,  a  small  town,  20,000,  an  auto  company 
employs  1,200  people  there;  the  True  Companies  employ  800  people 
in  Caspar,  Wyo.,  another  town  of  20,000.  These  are  the  places  I 
visit  month  in  and  month  out  talking  to  members,  seeing  how 
trade  affects  them,  seeing  how  what  we  do  here  in  Washington  in 
general  siffects  them. 

I  think  that  they  are  leery  both  in  terms  of  NAFTA  and  GATT. 
In  terms  of  the  GATT  agreement,  the  Dunkel  draft,  they  are  fear- 
ful that  it  will  undermine  our  ability  to  maintain  our  antidumping 
laws,  countervailing  duty  laws.  It  will  undercut  our  ability  to  use 
section  301  where  necessary. 

The  intellectual  property  questions,  they  feel  there  are  modest 
improvements  by  compulsory  licensing  and  other  portions  of  the 
Dunkel  text  they  have  grave  reservations  about.  Foreign  subsidies 
also  makes  them  very  uneasy  and  the  multilateral  trade  organiza- 
tion in  GATT  £ind  the  binational  panels  in  NAFTA  leave  them  very 
uneasy. 

The  cession  of  U.S.  sovereignty  to  international  panels,  they  be- 
lieve that  they  should  have  access  to  U.S.  law,  regulation,  U.S. 
courts,  et  cetera,  and  are  uneasy  about  ceding  U.S.  sovereignty  to 
international  organizations  because  the  world  doesn't  work  the  way 
economic  theory  says  it  works. 

Economic  theory  is  not  like  chemistry.  We  know  now  there  are 
many  different  forms  of  capitalism  and  many  different  forms  of 
State  economies,  mixed  economies.  When  we  began  the  GATT  proc- 
ess in  the  late  lorties,  the  world  was  a  different  world.  It  is  a  dif- 
ferent world  since  1986  when  we  began  this  current  round. 

When  you  place  your  fate  in  panels  where  you  are  outvoted  by 
people  wno  don't  necessarily  share  your  views  of  what  an  economy 
or  a  political  economy  should  be,  you  can  wind  up  outvoted  and 
have  your  economic  interest  damaged.  So  my  members  are  quite 
worried  about  that. 

They  are  also  worried  about  some  of  the  things  GATT  doesn't  ad- 
dress, things  like  anticompetitive  procedures  on  the  part  of  some 
of  the  Asian  nations  that  remain  unaddressed  in  this  round.  I  was 
with  the  U.S.  State  Department  Foreign  Service  for  13  years  serv- 
ing in  Korea,  Germany  and  Japan  among  other  places,  and  was 
often  called  on  to  participate  in  commercial  negotiations.  The  no- 
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tion  that  even  those  close  trading  partners  share  an  outlook  of 
what  a  political  economy  should  be  with  us — they  simply  don't. 

I  would  like  to  step  back  and  say  in  both  NAFTA  and  GATT 
what  is  it  we  are  trying  to  do?  It  seems  to  me  we  should  be  trying 
to  create  jobs  and  raise  the  American  standard  of  living.  I  tnink 
that  is  what  the  1992  American  presidential  election  was  about,  in 
large  part  what  the  recent  Canadian  election  was  about. 

The  heartening  thing  about  the  NAFTA  debate,  and  I  think  once 
that  vote  is  over,  voters'  eyes  will  focus  on  GATT  as  well,  is  that 
I  have  never  seen  in  about  20  years  of  foreign  affairs  individual 
Americans  as  concerned  about  trade  issues  as  they  are  today. 

When  I  go  on  a  TV  program  or  radio  program  or  write  a  column, 
we  get  calls  at  my  organization  just  from  average  citizens  who  have 
seen  or  heard  what  we  are  saying.  The  best  way  I  can  describe  this 
is  that  for  years  we  have  in  Washington  told  the  American  people 
how  trade  is  going  to  benefit  them,  et  cetera,  and  it  has  been  theo- 
retical. 

Many  of  our  citizens  have  seen  their  standard  of  living  drop  in 
the  last  15  or  17  years  and  they  have  seen  manufacturing  jobs 
which  were  a  route  to  very  wonderful  middle-class  life  for  so  manv 
blue-collar  workers,  they  have  seen  them  disappear,  and  they  don  t 
see,  frankly,  that  any  government  training  program  is  going  to  sub- 
stitute and  turn  former,  whether  it  is  textile  workers  or  all  work- 
ers, into  computer  software  engineers.  They  are  very  concerned 
about  their  future. 

I  was  in  Flint,  Mich,  recently  giving  a  talk  there.  That  is  the 
home  of  Buick.  The  woman  who  runs  the  retraining  program  for 
the  State  of  Michigan  was  present  at  a  dinner  we  had  beforehand. 
I  said  '^ou  have  these  manufacturing  workers  here.  Has  much  new 
manufacturing  come  into  Michigan  with  all  the  displacement?"  She 
said  "No,  not  really.  There  are  a  few  firms  who  moved  out  of  my 
home  State,  New  York,  in  the  Buffalo  area  where  there  used  to  be 
automobile  plants  to  Michigan,  but  not  large  creation  of  new  busi- 
nesses." 

I  said  "What  are  you  retraining  auto  workers  for?  They  make 
very  good  money  in  hourly  wages  and  when  you  add  the  benefits, 
it  is  double,  so  people  making  $40  an  hour,  what  do  you  retrain 
them  for  when  they  lose  their  jobs  through  partially  the  fault  of 
their  companies,  partially  through  the  fault  of  their  unions,  par- 
tially through  anticompetitive  practices  on  the  part  of  foreign  coun- 
tries and  companies?" 

She  said  "Well,  it  breaks  down  by  gender,  but  about  60  percent 
of  the  males  are  retraining  to  be  cable  TV  installers  and  60  percent 
of  the  women  are  retraining  to  be  beauticians." 

I  don't  have  anything  against  either  cable  TV  installers  or  beau- 
ticians, but  I  would  suggest  that  not  paying  attention  to  our  manu- 
facturing base  is  not  a  strategy  for  a  high-wage,  high  standard  of 
living  future  for  the  American  people. 

I  have  to  come  back  to  my  numbers  because  that  is  what  they 
object  to.  The  companies,  they  could  move  to  Mexico  under  NAFTA 
or  they  could  move  internationally.  They  could  unemploy  the  1,200 
people  in  Paris,  Tenn.,  but  they  live  in  that  commimity.  They  don't 
live  in  some  fancy  suburb  as  a  CEO  or  CFO  of  a  large  multi- 
national corporation  who  signs  a  document  and  dismisses  5,000 
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people  and  it  doesn't  affect  him.  They  have  to  live  with  the  results 
of  what  happens  in  terms  of  international  trade,  in  terms  of  their 
business  decisions. 

They  are  concerned  that  on  one  hand  we  are  tightening  the  noose 
on  them  in  terms  of  we  have  had  the  last  two  tax  bills  have  been 
the  largest  tax  increases  in  U.S.  history.  They  are  concerned  about 
regulation.  They  find  it  very  hard  to  buy  and  sell  property,  to  put 
up  new  plants  because  of  environmental  regulations.  The  whole 
host  of  mandated  benefits,  et  cetera,  the  Feaeral  Government  in 
the  marketplace  borrowing  capital  so  they  don't  have  access  to 
cheap  and  relatively  easy  access  to  capital. 

If  we  look  at  the  role  exports  play  in  our  economy,  the  theory  is 
we  increase  exports,  we  increase  jobs  and  we  increase  our  standard 
of  living.  But  in  fact  merchandise  exports  are  about  8  percent  of 
our  economy,  $400-odd  billion  out  of  a  $6  trillion  economy.  If  you 
throw  in  services,  it  is  about  10  percent. 

So  90  percent  of  what  we  produce  we  consume  here  at  home  and 
we  are  tightening  the  noose  around  that  90  percent  and  expecting 
exports  to  be  a  silver  bullet.  My  fear  and  my  members'  fear  is  that 
under  either  NAFTA  or  GATT,  we  are  going  to  wind  up  with  a  sit- 
uation where  exports  may  increase  marginally. 

There  may  be  some  job  creation.  The  previous  witness  talked 
about  the  OECD  study,  a  $200  billion  benefit  to  the  world  trading 
system  in  10  years,  $20  billion  a  year.  What  is  the  U.S.  share  in 
that?  If  it  is  10  percent,  $1  or  $2  billion,  19,000  iobs  for  $1  billion 
of  export,  we  are  talking  about  38,000  jobs.  That  is  not  much, 
38,000  jobs  per  year. 

Our  economy  needs  a  lot  more  jobs  than  that  to  increase  our 
standard  of  living  and  increase  the  well-being  of  our  consumers. 

So  I  guess  what  I  would  say  is  that  we  have  to  look  very  closely 
in  this  town  when  we  take  a  look  at  our  economy  and  see  who  we 
are  doing  to  it  and  see  maybe  all  the  distortions  that  taxation,  reg- 
ulation, et  cetera  are  imposing  on  small-  and  medium-size  busi- 
nesses, we  have  to  think  about  that  in  the  coming  debate  on  health 
care,  what  that  is  doing  to  my  members.  After  all,  the  small-  and 
medium-size  businesses,  not  the  multinationals,  are  the  large  job 
creation  engines  in  our  economy. 

The  final  thought  that  I  would  leave  you  with  is  that  in  terms — 
we  often  speak  in  terms  of  the  consumer  being  king  in  the  United 
States  and  the  previous  witness  mentioned  the  textile  industry  for 
example,  that  this  is  an  outrage  that  we  have  textile  quotas,  et 
cetera.  But  this  one  fifth  of — the  people  in  the  bottom  one-fifth  who 
are,  he  says,  greatly  impacted  by  the  textile  quota,  in  other  words 
they  are  paying  the  lion's  share  of  the  subsidy,  they  are  also  the 
people  that  are  working  in  these  textile  plants. 

They  are  the  people  in  my  home  town,  the  80,000  people  in  New 
York  City  that  work  in  the  textile  industry  for  $6  an  hour  or  in 
Chicago  or  in  Los  Angeles.  They  don't  have  high  school  degrees. 
They  are  among  the  90  million  Americans  that  the  recent  report 
pointed  out  can't  read  and  write  at  high  school  levels. 

So  unless  we  have  multiple  strategies  and  our  trade  strategy  is 
integrated  into  those  other  strategies,  we  are  going  to  unemploy  a 
lot  of  people  and  they  will  lose  their  jobs.  The  consumer  is  king 
only  as  long  as  he  is  a  producer.  Once  he  is  not  a  producer,  once 
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he  is  unemployed,  he  doesn't  have  to  worry  about  what  percentage 
share  of  the  textile  subsidy  is  his.  He  doesn't  have  a  job.  He  is  not 
buying  anything. 

So  we  need  to  look  at  how  we  can  release  job  creation  here  in 
our  domestic  economy.  We  can  control  these  things.  We  can't  con- 
trol 116  members  of  GATT,  what  their  political  economies  are,  and 
how  they  will  react  in  various  GATT  panels 

Chairman  GiBBONS.  You  sound  like  a  person  that  wants  to  stop 
the  world  and  get  off.  Where  do  we  get  off  to?  Everything  you  have 
said  is  stop  the  world,  Americans  can't  get  ahead.  We  have  to  get 
off.  Where  do  we  get  off  to? 

Mr.  Kearns.  Where  I  would  like  to  get  off 

Chairman  GIBBONS.  I  have  never  heard  anybody  as  pessimistic 
as  you  are.  You  amaze  me.  I  have  sat  here  fascinated  by  what  you 
have  said.  What  is  your  solution  to  all  of  this? 

Mr.  Kearns.  I  will  be  glad  for  you  to  visit  some  of  my  members 
with  me  and  see  how  these  people  think  and  feel. 

Chairman  Gibbons.  I  make  plant  tours  any  time  anybody  will  let 
me  in  a  plant.  I  have  been  doing  it  for  42  years  now.  Small  busi- 
ness does  as  well  as  they  do  with  the  higher  health  care  costs  that 
we  allow  to  go  on  in  this  country,  the  crazy  tax  system — ^those  are 
the  real  problems  that  America  faces  domestically,  but  we  can't  get 
off  and  stop  the  world  where  it  is  today  and  say  we  are  going  to 
walk  out  on  the  rest  of  the  world.  This  is  5  percent  of  the  earth's 
population. 

Are  we  going  to  say  the  hell  with  the  rest  of  you,  95  percent  of 
the  earth?  I  don't  understand  you.  What  is  your  solution? 

Mr.  Kearns.  I  guess  we  agree  on  lower  taxation.  I  guess  we 
agree  on  more  rational  health  care  costs.  I  don't  know  if  we  agree 
on  less  regulation,  but  we  certainly  need  that.  I  think  we  need  to 
cut  government  spending  and  get  the  government  out  of  capital 
markets.  I  guess  we  would  agree  on  that. 

I  think  we  need  to  maintain  the  trade  tools  that  we  have,  301 
countervailing  duty,  antidumping,  et  cetera,  to  engage  in  bilateral 
negotiations.  We  can  engage  in  multilateral  negotiations  or  GATT 
as  long  as  it  is  in  our  interest. 

I  don't  think  that  we  need  to  be  driven  by  internationalist  think- 
ing that  puts  the  good  of  the  system,  whatever  that  is,  above  the 
interests  of  the  American  people.  I  think  we  can  and  have  and  Eric 
in  his  role  in  the  government  has  negotiated  some  good  agree- 
ments— we  can  continue  that  way.  But  I  don't  see  that  sacrificing 
our  interests  for  what  is  called  a  bonanza — would  you  agree,  Mr. 
Chairman,  that  a  $200  billion  over  10  years  increase  in  world  trade 
is  a  bonanza? 

I  don't  call  that  a  bonanza,  whatever  the  U.S.  share  of  that  is. 
If  that  is  the  payoff,  38,000  jobs  a  year,  and  that  is  on  the  export 
side — we  haven't  discussed  what  imports  do  to  our  economy  if  we 
were  stripped  of  protection  against  industrial  targeting — so  I  rec- 
ommend balance,  but  I  don't  think  a  bad  deal  is  better  than  no  deal 
at  all. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  KEVIN  L.  KEARNS,  PRESIDENT 

UNITED  STATES  BUSINESS  AND  INDUSTRIAL  COUNCIL 

ON 

THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 

MR.  CHAIRMAN,  and  members  of  the  Committee,  thank  you  the  opportunity  to  appear 
before  you  today.  Let  me  briefly  introduce  myself  to  you.  I  am  Kevin  Keams,  president  of 
the  United  States  Business  and  Industrial  Council.  The  Council  is  a  membership  organization 
of  one  thousand  CEOs  of  small  and  medium-sized  manufacturing  and  service  companies  in  44 
states.  Many  of  them  are  closely  held  or  owner-managed.  Our  typical  member  is  a  medium- 
sized  manufacturer  in  a  small  town  in  middle  America.  Often,  a  U.S.B.I.C.  member  is  the 
largest,  or  second-largest  employer  in  that  town.  Those  of  you  who  represent  rural  or  semi- 
rural  constituencies  understand  first  hand  what  happens  in  such  communities  when  economic 
distress  strikes  employers  like  our  members.  The  result  is  often  devastating  —  to  companies 
and  communities. 

It  is  the  welfare  of  these  small  employers  and  the  towns  where  they  do  business  that  concerns 
us  when  we  examine  the  proposed  Uruguay  Round  settlement  in  the  ongoing  negotiations  of 
the  General  Agreement  on  Tariffs  and  Trade.  Specifically,  we  are  concerned  about  the 
provisions  of  the  so-called  "Dunkel  draft."  We  believe  the  Dunkel  draft  will  prevent  our 
government  from  preserving  and  applying  U.S.  laws  prohibiting  unfair  foreign  subsidies  for 
manufactured  goods  and  our  laws  designed  to  fend  off  dumping  by  foreign  manufacturers.  We 
are  also  concerned  that  in  the  rush  to  conclude  a  deal  before  the  Fast  Track  December  15 
deadline,  our  trade  negotiators  will  abandon  the  Blair  House  accord  reached  last  December. 

Throughout  the  two  years  since  the  tabling  of  the  Dunkel  draft,  there  has  been  no  progress  in 
addressing  serious  problems  with  the  antidumping  and  antisubsidy  sections  of  the  Dunkel  draft. 
While  the  U.S.  Business  and  Industrial  Council  supports  the  conclusion  of  a  G.A.T.T. 
agreement  that  serves  America's  interest,  let  us  be  clear  and  unambiguous  on  the  single  most 
important  point  —  no  deal  is  preferable  to  a  bad  deal.  The  ability  of  our  government  to 
maintain  and  enforce  our  antidumping  and  antisubsidy  laws  is  very  important.  Any  agreement 
that  fails  to  do  this  is  unacceptable  and  must  be  rejected. 

We  have  been  concerned  for  some  time  that  American  trade  negotiators  might  be  forced  to 
give  even  more  concessions  in  exchange  for  conclusion  of  an  agreement.  This  is  not 
acceptable.  G.A.T.T.  is  not  functional  without  both  improvement  to  market  access  for  all 
G.A.T.T.  parties  and  effective  discipline  on  unfair  trade  practices. 

We  recommend  that  in  evaluating  any  proposed  deal,  you  ask  the  following  questions: 

(1)  Will  American  trade  laws  designed  to  alleviate  unfair  dumping  and  unfair  foreign  subsidies 
be  improved  or  undermined  by  the  agreement? 

(2)  Does  the  agreement  maintain  our  government's  ability  to  use  proven  market  opening 
measures,  like  Section  301? 

(3)  Has  the  multi-lateral  trade  organization  (M.T.O.)  been  eliminated?  M.T.O.  is  the  Dunkel 
draft's  single  largest  threat  to  U.S.  sovereignty. 

(4)  Does  the  Dunkel  Draft  make  any  improvement  in  the  protection  of  intellectual  property 
rights? 

(5)  Does  the  agreement  maintain  the  Blair  House  accord.  This  agreement  forces  the  Europeans 
to  restrict  their  trade-distorting  subsidies  and  re-examine  the  trade  distortions  caused  by  the 
Common  Agricultural  Policy. 

As  the  situation  now  stands,  U.S.B.I.C.  believes  that  these  questions  cannot  be  answered  in  a 
memner  that  supports  the  long-term  U.S.  national  interest  unless  significant  breakthroughs 
occur.  U.S.B.I.C.  cannot  and  will  not  support  an  agreement  that  does  not  resolve  these  issues 
satisfactorily. 
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Unfair  Trade  Laws 

Since  its  inception,  G.A.T.T.  has  recognized  that  unfair  trading  practices  like  dumping  and 
government  subsidies  are  in  and  of  themselves  contrary  to  the  promotion  of  more  free  trade. 
Dumping  occurs  when  firms  sell  below  cost  for  an  extended  period,  or  when  prices  in  export 
markets  are  lower  than  their  prices  in  their  home  market,  and  producers  in  the  importing 
country  are  injured  as  a  result.  Dumping  is  typically  associated  with  a  closed  or  cartelized 
home  market,  which  is  why  antidumping,  antisubsidy  and  market  access  measures  are  discussed 
in  tandem. 

The  United  States  has  the  world's  largest  and  most  open  market.  As  such,  the  U.S.  producers 
are  especially  vulnerable  to  damage  from  dumping.  Indeed,  political  support  for  free  trade  has 
rested  on  the  existence  of  remedies  for  unfair  foreign  trade  practices  like  dumping. 

The  Dunkel  draft  drastically  undermines  the  effectiveness  of  U.S.  antidumping  laws. 
Specifically; 

♦  it  increases  the  burden  of  proof  on  petitioners  to  prove  "standing;"  it  does  not  authorize 
consideration  of  "worker  interests"  in  deciding  standing; 

♦  it  provides  for  an  automatic  "sunset"  of  antidumping  actions  after  five  years  unless  the 
petitioner  can  prove  continuation  is  necessary  to  prevent  injurious  dumping, 
encouraging  potential  dumpers  to  simply  wait  out  the  sunset  of  the  sanctions; 

♦  it  increases  the  burden  of  proof  a  petitioner  must  meet  to  prove  dumping  by  allowing 
administering  authorities  to  "cumulate"  injurious  effects  of  dumping  from  several 
sources,  diluting  the  ability  to  prove  responsibility  of  any  one  party;  it  also  raises  the 
already  high  "causation"  threshold  that  a  petitioner  must  meet  to  prove  dumping; 

♦  it  could  reduce  or  eliminate  dumping  margins  in  many  cases  by  prescribing  rules 
allowing  exporters  greater  freedom  to  manipulate  the  costs  and  prices  used  to  evaluate 
dumping  and  to  sell  their  products  below  cost  for  indefinite  periods; 

♦  it  fails  to  prevent  exporters  from  circumventing  antidumping  orders  by  allowing  them 
to  assemble  dumped  parts  or  subassemblies  in  the  country  imposing  the  antidumping 
duty  or  in  a  third  country. 


These  provisions  must  be  changed  or  eliminated. 


The  Dunkel  draft  also  failed  to  tighten  disciplines  against  unfair  foreign  subsidies.  Foreign 
governments  divert  a  significantly  greater  share  of  their  GDP  to  subsidies  to  than  does  the  U.S. 
These  subsidies  continue  to  have  a  devastating  impact  on  U.S.  industry.  Large  steel  subsidies 
led  to  huge  overcapacity  and  a  structural  recession  in  that  industry  in  the  early  and  mid-1980s. 
The  EC  spend  some  $37.4  billion  on  subsidies  between  1980  and  1985,  more  than  we  spent 
on  our  manned  space  flight  program. 

The  Dunkel  draft,  rather  than  restricting  subsidies,  in  effect  endorses  certain  kinds  of  subsidies. 
Also,  it  dramatically  curtail  our  government's  ability  to  apply  its  countervailing  duty  laws. 
The  Dunkel  draft  divides  subsidies   into  three  types:   "non-actionable,"    "actionable,"   and 
"prohibited,"  and  provides  little  additional  antisubsidy  discipline. 

"Non-actionable"  subsidies  under  the  Dunkel  draft  are  permissible  and  cannot  be  subject  to 
countervailing  duties.  This  is  a  new  concept  for  G.A.T.T.,  which  has  previously  treated  all 
subsidies  as  potential  trade  distortions.  The  Dunkel  draft  specifies  a  broad  variety  of  "non- 
actionable"  subsidies,  including  regional  development  subsidies  and  basic  and  applied  research 
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subsidies.  These  exceptions  would  act  as  guidelines  for  legitimizing  subsidies,  ensuring  that 
future  subsidy  programs  will  be  exempt  from  countervailing  duties. 

"Actionable"  subsidies  are  defined  so  narrowly  that  they  provide  for  very  little  new  discipline. 
While  some  effort  was  made  to  make  these  subsidies  more  easily  actionable,  national  remedies 
for  "actionable"  subsidies,  like  U.S.  countervailing  duties,  are  seriously  undercut  by  the  Dunkel 
draft. 

The  list  of  "Prohibited"  subsidies  is  only  slightly  widened  to  include  subsidies  conditioned  on 
import  substitution.  Even  this  limited  expansion  is  undercut  by  long  phase-in  periods  on  this 
change. 

The  Dunkel  draft  would  also  require  several  changes  to  our  existing  countervailing  duty  laws 
and  their  application.    The  Dunkel  draft  would: 

*  mandate  a  higher  standard  for  positive  finding  of  "specificity"  (showing  that  subsidies 
are  given  to  a  discrete  sector  of  the  economy)  than  for  other  findings; 

*  establish  a  requirement  that  a  petitioner  show  that  the  government  make  an  actual 
financial  contribution  to  foreign  producers;  this  would  make  export  restrictions  and 
other  government  trade  restrictions  non-actionable  under  countervailing  duty  law; 

*  require  governments  to  "take  due  account"  of  potential  injury  to  domestic  consumers 
of  dumped  products;  this  would  convert  every  antisubsidy  investigation  into  a  domestic 
political  battle  between  producers  and  consumers  of  dumped  goods; 

*  allow  developing  countries  special  treatment  under  the  antisubsidy  rules,  limiting  their 
susceptibility  to  countervailing  duties. 

The  purpose  of  U.S.  countervailing  duty  laws  is  to  prevent  U.S.  producers  ft-om  being  obliged 
to  compete  against  both  their  foreign  competitors  and  their  national  treasuries.  The  Dunkel 
draft  should  have  banned  subsidies  altogether.  Failing  that,  U.S.  industries'  ability  to  turn  to 
countervailing  duty  law  must  be  preserved. 

Market  Opening  Measures 

Foreign  governments  and  industries  have  strongly  criticized  U.S.  national  remedies  like  Section 
301  because  they  has  been  very  effective  in  opening  foreign  markets,  responding  to  unfair 
foreign  trade  practices,  non-enforcement  of  intellectual  property  rights,  closed  markets  and 
discriminatory  goverrmient  procurement  practices. 

The  application  of  Section  301  has  opened  at  least  partially  previously  closed  markets, 
especially  in  the  case  of  Japan,  for  semiconductors,  telecommunications  equipment,  satellites, 
wood  products,  and  supercomputers. 

The  Dunkel  draft  would  severely  restrict  the  use  of  Section  301.  It  would  require  that  any 
attempt  to  seek  redress  of  "an  impediment  to  the  attainment  of  any  objectives  of  the  G. A.T.T." 
be  resolved  by  a  dispute  settlement  panel,  even  if  G. A.T.T.  has  no  effective  means  to  settle  the 
dispute  or  if  G.  A.T.T.  cannot  act  to  remove  those  impediments.  Impediments  beyond  the  reach 
of  G.  A.T.T.  would  include  government  procurement  or  non-governmental  activities  that  restrict 
trade.  Even  if  restrictions  exist,  the  U.S.  could  not  act  unilaterally,  and  would  be  obliged  to 
refer  the  problem  to  the  dispute  resolution  process.  Because  the  U.S.  cannot  engage  in  actions 
commonly  used  by  foreign  competitors  (like  Customs  slowdowns  or  tacit  support  for  an 
industrial  boycott),  this  requirement  would  essentially  emasculate  the  only  proven  tool  available 
to  open  closed  foreign  markets.   Thus,  implementation  of  the  Dunkel  draft  would  deny  the  U.S. 
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the  right  to  self-defense  against  many  foreign  trade  practices  without  providing  adequate 
alternative  remedies. 

Multilateral  Trade  Organization 

The  Dunkel  draft  would  expand  the  already  huge  international  bureaucracy  by  creating  a 
Multilateral  Trade  Organization  similar  to  a  United  Nations  without  a  Security  Council  —  every 
signatory  nation  would  have  an  equal  vote  in  the  M.T.O..  The  M.T.O.'s  purpose  would  be  to 
interpret  the  Dunkel  draft  text,  which  would  be  tantamount  to  a  legislative  authority.  Future 
G.A.T.T.  negotiations  would  also  be  conducted  through  the  M.T.O..  There  is  a  high 
probability  that  such  a  body  would  often  decide  against  the  United  States,  since  few  of  our 
trading  partners  share  our  preference  for  allowing  market  forces  to  dictate  competitive  results. 

The  M.T.O.  has  two  serious  flaws.  First,  the  one  nation-one  vote  structure  would  allow  even 
the  smallest  signatory  nation  equal  voice  to  the  United  States  and  the  other  industrialized 
nations.  Groups  of  countries,  especially  those  that  have  engaged  in  unfair  trade  practices,  could 
interpret  G.A.T.T.  rules  in  a  manner  contrary  to  U.S.  interests.  They  could,  for  example,  force 
the  U.S.  to  reverse  trade  remedy  decisions. 

Second,  the  M.T.O.  would  make  the  operations  of  the  G.A.T.T.  mandatory  rather  than  a 
contract  among  nations.  This  would  probably  reduce  incentives  to  resolve  disputes  politically 
and  would  encourage  confrontations  to  be  resolved  by  M.T.O.  Ultimately,  the  bad  feeling 
engendered  by  such  a  system  will  undermine  long-standing  political  support  for  free  trade  and 
endanger  the  G.A.T.T.  system. 

We  believe  the  Dunkel  draft  with  the  M.T.O.  is  unacceptable,  and  M.T.O.  must  be  removed. 

Intellectual  Property  Protection 

Protection  of  intellectual  property  rights  is  vital  to  the  competitiveness  of  American  industry. 
According  to  a  1988  International  Trade  Commission  report,  U.S.  industry  loses  as  much  as 
$61  billion  each  year  due  to  inadequate  protection  of  intellectual  property  rights  abroad.  Not 
only  does  the  pirating  of  intellectual  property  reduce  sales,  it  also  deters  investments  in 
irmovative  products  and  technologies. 

The  intellectual  property  section  of  the  Dunkel  draft  incorporates  some  important 
improvements.    We  are  concerned,  however,  about  the  draft's  shortcomings  in  this  regard. 


First,  the  draft  promotes  compulsory  licensing.  Many  countries  require  rights  holders  to  license 
their  patents  to  domestic  concerns.  The  Dunkel  draft  should  have  limited  this  practice. 
Instead,  it  legitimizes  the  practice.  Under  the  draft,  each  country  could  impose  a  compulsory 
license  requirement  as  long  as  the  patent  holder  receives  "adequate"  compensation.  And,  once 
a  foreign  company  gains  a  compulsory  license,  the  code  would  then  permit  the  foreign 
company  to  export  the  licensed  product  around  the  world  competing  with  the  ordinal  rights 
holder.    Compulsory  licensing  should  be  strictly  limited. 

The  draft  also  fails  to  preserve  the  Section  337  remedy.  Section  337  is  the  U.S.  law  used  to 
enforce  American  intellectual  property  rights  against  infringing  imports.  In  1988,  a  G.A.T.T. 
panel  ruled  that  some  elements  of  Section  337  violate  the  G.A.T.T.  principle  of  national 
treatment.  The  U.S.  allowed  the  G.A.T.T.  panel  decision  to  take  effect,  reserving  the  right  to 
continue  enforcing  the  lawin  anticipation  of  being  able  to  modify  Section  337  in  the  Uruguay 
Round  implementing  legislation. 

But  if  significant  changes  are  made,  American  business  will  suffer.  Section  337  works  well 
because  administration  of  the  law,  expertise,  and  enforcement  are  imified  within  a  single 
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agency,  the  International  Trade  Commission.  The  I.T.C.  can  act  quickly,  and  can  exclude 
infringing  imports  from  the  U.S.  market.  Should  a  future  modification  of  Section  337  require 
the  industry  to  rely  instead  on  domestic  courts,  the  enforcement  process  will  no  doubt  be 
longer  and  less  reliable.  U.S.  companies  may  have  to  spend  years  and  substantial  assets  trying 
to  redress  a  wrong  that  can  be  addressed  quickly  and  definitively  now.  Such  a  change  is 
simply  unacceptable. 

There  are  other  problems  with  the  intellectual  protection  section  of  the  Dunkel  draft: 

*  it  permits  "special  border  measures,"  these  could  be  sued  without  deadlines  to  unfairly 
exclude  exports; 

*  it  allows  intellectual  property  pirates  in  developing  nations  to  ignore  all  intellectual 
property  protections  for  a  transition  period  of  up  to  ten  years; 

*  during  such  a  transition  period,  pharmaceuticals  in  the  development  pif)eline  would  not 
be  covered. 

The  intellectual  property  protections  embodied  in  the  Dunkel  draft  should  be  improved. 

Blair  House  Agreement 

Finally,  Mr.  Chairman,  we  believe  the  Blair  House  agreement  must  be  maintained.  The 
intransigence  of  the  French  and  Spanish  must  not  be  rewarded,  especially  since  EC  and  U.S. 
reached  agreement  in  December  of  1992  on  the  accord  and  the  French  are  seeking  to 
retrospectively  renegotiate  the  agreement. 

The  Blair  House  accord  forces  the  EC  to  restrict  subsidized  exports.  It  represents  a  victory  for 
the  very  unfair  trade  laws  the  Dunkel  draft  would  undermine.  It  also  forces  the  EC  to 
reconsider  the  trade  distorting  effect  of  their  own  Common  Agricultwal  Policy.  The  Blair 
House  accord  represents  a  step  forward  in  eliminating  trade-distorting  policies,  and  caimot  be 
subject  to  renegotiation. 

What  the  Dunkel  Draft  and  the  Uruguay  Round  Left  Out 

In  evaluating  the  final  settlement  of  the  Uruguay  round,  business  will  consider  not  only  what 
was  included  in  the  agreement,  but  what  was  not.  Industrial  targeting  and  anticompetitive 
practices  are  each  important  concerns  for  U.S.  manufacturing,  but  are  not  adequately  addressed 
by  the  Round. 

Targeting 

The  Uruguay  Round's  failure  to  address  problems  with  industrial  targeting  is  perhaps  the 
greatest  single  disappointment  to  American  manufacturers.  Certain  countries  have  engaged  in 
a  coordinated  industrial  targeting  strategy  characterized  by  actions  such  as  suspension  of 
antitrust  laws,  closed  home  markets,  forced  technology  transfer,  and  production  and  R&D 
subsidies.  They  have  undertaken  this  strategy  with  the  specific  purpose  of  gaining  an  artificial 
competitive  advantage  in  a  particular  industries  or  set  of  industries. 

This  practice  has  led  to  a  number  of  major  trade  disputes.  The  U.S. -EC  conflict  over  Airbus, 
the  U.S.  and  ED  disputes  with  Japan  over  semiconductors,  and  the  prolonged  worldwide 
overcapacity  in  the  steel  industry  all  sterruned  from  industrial  targeting  campaigns.  These 
practices  distort  private  investment  decisions  and  lead  to  excess  capacity  and  dumping. 
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Industrial  targeting  should  be  subject  to  multilateral  rules  and  remedies.  Until  that  happens, 
the  U.S.  must  rely  on  bilateral  negotiations  and  national  measures  to  offset  the  effect  of  these 
campaigns. 

Anticompetitive  practices 

Dumping,  and  in  some  cases  market  exclusion,  is  caused  not  by  government  action  but  by  the 
toleration  of  anticompetitive  and  exclusionary  practices  of  private  industry  by  government.  In 
some  cases,  government  exerts  pressure  on  private  parties  to  engage  in  such  behaviors. 
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Chairman  Gibbons.  Thank  you  very  much. 

This  concludes  today's  hearings.  We  resume  tomorrow  in  this 
room  at  9:30.  Thank  you  very  much. 

[Whereupon,  at  1  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene at  9:30  a.m.,  Friday,  November  5,  1993.] 


URUGUAY  ROUND  OF  MULTILATERAL  TRADE 
NEGOTIATIONS 


FRroAY,  NOVEMBER  5,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Trade, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.,  in  room 
B-318,  Cannon  House  Office  Building,  Hon.  Sam  M.  Gibbons 
(chairman  of  the  subcommittee)  presiding. 

Chairman  GIBBONS.  Good  morning,  ladies  and  gentlemen.  As  you 
know,  this  is  a  continuation  of  the  hearings  we  began  yesterday  on 
the  Uruguay  round. 

In  looking  over  the  witnesses,  I  think  I  know  all  of  you  or  I  have 
met  with  all  of  you  at  one  time  or  another  during  my  career  here. 
Because  of  a  change  in  schedule  in  the  Congress,  it  looks  like  I  will 
be  the  only  one  here  today.  As  all  of  you  know,  my  office  is  always 
open  for  you  to  come  in  and  see  me  and  talk  to  me  about  a  problem 
you  have. 

I  wish  you  would  try  to  summarize  your  statements  as  best  you 
can.  Let's  get  down  to  the  meat  of  the  substance.  I  am  familiar 
with  a  lot  of  the  issues  you  intend  to  raise.  We  will  try  to  get  right 
down  to  business  here. 

In  any  case,  all  statements,  prepared  statements  will  be  included 
in  the  record  in  full.  I  appreciate  your  coming.  I  appreciate  your 
talking  with  me  about  these  items  of  importance  that  I  know  are 
very  important  to  you  and  they  are  important  to  me.  So  let's  get 
right  down  to  it. 

Mr.  Feeney,  Mr.  Fitch,  and  Mr.  Howlett,  just  come  forward, 
please.  Pipe  and  Tube  Imports,  Ethanol,  and  Fair  Lumber  Imports. 
Glad  to  see  you.  Let's  go  right  to  you,  Mr.  Feeney. 

STATEMENT  OF  JAMES  E.  FEENEY,  CHAIRMAN,  COMMITTEE 
ON  PIPE  AND  TUBE  IMPORTS,  AND  SENIOR  VICE  PRESIDENT 
OF  WHEATLAND  TUBE  CO.,  WHEATLAND,  PA. 

Mr.  Feeney.  Good  morning,  Chairman  Gibbons  and  members  of 
the  Trade  Subcommittee.  My  name  is  James  Feeney.  I  am  senior 
vice  president  of  Wheatland  Tube  Company,  located  in  Wheatland, 
Pa.  My  company  is  116  years  old  and  has  manufacturing  facilities 
in  Pennsylvania,  Ohio,  Illinois,  Arkansas,  Texas,  and  we  employ 
1,100  workers. 

I  appear  before  the  committee  today  on  behalf  of  our  company 
and  as  chairman  of  the  Committee  on  Pipe  and  Tube  Imports,  an 
association  comprised  of  domestic  steel  pipe  tube  manufacturers 
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who  share  an  interest  in  promoting  fair  trade  policies  that  will  en- 
able U.S.  industries  to  remain  competitive. 

I  am  here  today  to  speak  about  the  GATT  Uruguay  round  and 
specifically  to  highlight  our  views  about  the  Dunkel  draft  and  the 
future  of  our  trade  laws. 

Our  company  and  indeed  our  industry  would  not  be  in  existence 
today  without  the  foundation  of  the  U.S.  unfair  trade  laws.  In  the 
early  1980s,  pipe  and  tube  imports  had  grown  to  60  percent  of  the 
U.S.  market.  TTiis  decimated  the  industry,  causing  a  dozen  plants 
to  close  down  and  the  loss  of  thousands  of  industrial  jobs. 

The  surviving  industry  realized  it  had  to  challenge  the  unfairly 
traded  imports,  and  therefore  in  1984  began  utilizing  the  trade 
laws.  Wheatland  alone  has  been  involved  in  25  cases,  and  our  in- 
dustry has  been  involved  in  over  50  cases  which  challenge  dumping 
and  subsidy  practices  of  numerous  foreign  countries. 

Fortunately,  almost  all  of  those  cases  were  successful.  In  fact,  in 
late  1992,  the  industry  won  cases  against  five  countries  who  ac- 
counted for  70  percent  of  the  U.S.  imports  of  standard  pipe. 

Without  the  strength  of  the  trade  laws  and  our  ability  to  have 
access  to  this  recourse,  our  company  would  have  continued  to  be 
injured  by  unfair  trade. 

I  echo  the  sentiments  of  other  U.S.  manufacturers  who  are  dis- 
turbed by  the  current  text  of  the  Dunkel  draft.  Our  primary  con- 
cern is  that  the  Dunkel  draft  and  subsidy  codes  are  unacceptable 
and  they  restrict  U.S.  industry  access  to  the  trade  laws  and  weak- 
en those  laws.  We  cannot  and  Congress  and  the  Clinton  adminis- 
tration should  not  accept  the  draft  in  its  current  form. 

Our  written  testimony  details  our  specific  concerns  as  to  stand- 
ing, cumulation,  sunset,  averaging,  regional  subsidies,  and  dispute 
settlement.  The  Dunkel  draft  was  not  a  negotiated  text,  but  was 
instead  imposed  by  the  GATT  secretariat.  Today,  2V2  years  after 
the  draft  was  tabled,  our  U.S.  negotiators  are  cautioning  U.S.  in- 
dustry about  their  inability  to  change  the  draft. 

To  that  message  we  have  only  one  response:  If  the  appropriate 
changes  cannot  be  obtained,  then  forego  the  adoption  of  the  dump- 
ing and  subsidy  codes  and  keep  the  current  code  in  place.  Simply 
put,  we  believe  that  the  current  code  is  more  acceptable  than  the 
adoption  of  the  Dunkel  draft. 

A  good  example  of  our  industry's  experience  with  the  trade  laws 
and  enforcement  of  the  law  has  been  our  recent  work  on  challeng- 
ing the  circumvention  of  standard  pipe  duties  were  placed  on  im- 
ports in  November  1992.  Earlier  this  year  we  learned  that  minor 
product  alterations  allowed  producers  from  Mexico,  Korea  and 
Brazil  to  avoid  duties.  We  immediately  utilized  the  circumvention 
provisions  in  U.S.  trade  law  to  challenge  this  practice  and  are 
working  with  the  Commerce  Department  to  ensure  that  the  prob- 
lem is  resolved.  Yet,  even  in  the  area  of  circumvention,  the  Dunkel 
text  undermines  the  1988  circumvention  provisions  passed  by 
Congress. 

Overall  we  support  the  negotiating  objectives  that  Congress 
adopted  for  the  Uruguay  round.  We  also  support  the  elimination  of 
tariffs  through  the  adoption  of  the  zero  tariff  initiative  in  the  mar- 
ket access  negotiations. 
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Our  number  one  priority  must  be  the  preservation  of  effective 
trade  laws.  The  current  Dunkel  draft  decimates  unfair  trade  laws, 
and  will  be  extremely  detrimental  to  our  company,  our  industry, 
and  all  U.S.  economic  interests. 

Mr.  Chairman,  this  committee  created  and  has  nurtured  the  un- 
fair trade  laws.  We  need  your  help  to  ensure  that  your  excellent 
work  during  the  past  few  decades  is  not  destroyed  in  Geneva  next 
month. 

This  concludes  my  testimony.  I  thank  you  for  allowing  me  to  ap- 
pear, Mr.  Chairman,  and  share  these  views  with  you. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  JAMES  FEENEY 

SENIOR  VICE  PRESIDENT,  WHEATLAND  TUBE  COMPANY 

CHAIRMAN,  COMMITTEE  ON  PIPE  AND  TUBE  IMPORTS 

These  written  comments  are  filed  on  behalf  of  the  testimony  provided  to  the  Ways  and 
Means  Committee  on  Trade  on  issues  related  to  the  GATT  Uruguay  Round  by  Mr.  James 
Feeney,  Senior  Vice  President  of  Wheatland  Tube  Company,  Wheatland,  Pennsylvania  and 
hairman  of  the  Committee  on  Pipe  and  Tube  Imports  (CPTI).  Wheatland  Tube  is  a 
manufacturer  of  a  variety  of  steel  pipe  and  tube  products  and  is  a  member  of  the  CPTI.  The 
CPTI  is  a  trade  organization  comprised  of  26  domestic  producers  of  steel  tubular  products,  who 
account  for  the  majority  of  pipe  and  tube  production  in  the  United  States.  Its  members  are 
located  in  eighteen  states. 

Over  the  years  the  domestic  pipe  and  tube  industry  has  utilized  the  U.S.  trade  laws  in 
order  to  remain  in  business.  Since  1984,  the  industry  has  filed  over  50  cases,  the  most  recent 
cases  being  filed  in  1991  and  decided  upon  in  late  1992.  These  cases  covered  antidumping 
petitions  against  five  countries  on  standard  pipe  products.  In  late  1992,  the  International  Trade 
Commission  determined  that  the  U.S.  pipe  and  tube  industry  was  injured  by  these  imports  and 
duties  were  put  in  place  on  standard  pipe  products  from  Brazil,  South  Korea,  Mexico,  Taiwan 
and  Venezuela. 

The  foundation  of  the  U.S.  trade  laws  has  been  of  paramount  importance  to  the  industry 
and  to  its  future.  In  fact,  prior  to  the  filing  of  cases  in  1984,  numerous  domestic  companies 
were  forced  out  of  business  due  to  the  unfair  trading  practices  of  our  foreign  competitors.  The 
industry  supports  the  negotiating  objectives  for  the  GATT  included  in  Section  1101  (b)(8)(A)  of 
the  1988  Omnibus  Trade  and  Competitiveness  Act  that  clearly  identified  the  U.S.  negotiating 
priorities  for  a  GATT  agreement  which  would  define,  deter  and  discourage  the  persistent  use 
of  unfair  trade  practices  under  international  trade  law.  If  the  objective  of  a  multilateral  trade 
agreement  is  to  ease  the  burdens  from  restrictive  trading  practices  and  liberalize  markets  and 
countries  economies,  then  those  responsible  for  the  negotiation  of  the  Uruguay  Round  must 
reconsider  what  has  been  presented  for  final  negotiations. 

These  comments  provide  the  view  of  the  pipe  and  tube  industry's  on  the  Dunkel  Draft 
of  the  Dumping  and  Subsidy  Codes.  This  draft  unequivocally  and  unacceptably  restricts  U.S. 
industry  access  to  the  trade  laws  and  weakens  those  laws.  We  acknowledge  the  previous  efforts 
by  U.S.  negotiators  to  make  changes  in  the  draft  and  believe  the  U.S.  government's  December 
14,  1992  negotiating  position  provided  a  substantial  improvement  on  the  Dunkel  draft. 
However,  our  industry  would  like  to  outline  areas  of  the  Draft  which  we  believe  need  significant 
improvements.  These  areas  include  dispute  settlement,  dumping,  subsidies  and  market  access 
issues  in  the  Round. 

I.  Dispute  Settlement 

The  Dunkel  Draft  provides  for  binding  Dispute  Settlement  Panels  to  review  antidumping 
and  countervailing  duty  determinations,  but  does  not  set  forth  a  standard  for  reviewing  those 
determinations.  This  deficiency  would  potentially  allow  GATT  Dispute  Settlement  Panels  to 
rewrite  U.S.  trade  laws. 

The  December  14,  1992  U.S.  proposal  to  the  GATT  formulation  of  a  standard  of  review 
adequately  addresses  this  problem  in  that  it  limits  the  panel  to  determining  whether  the  legal 
action  reviewed  is  a  reasonable  interpretation  of  the  codes,  limits  review  of  factual 
determinations  to  whether  the  factual  findings  are  supported  by  evidence  on  the  record,  and 
limits  review  to  legal  arguments  and  facts  presented  on  the  record  reviewed.  Any  final 
agreement  must  contain  the  standard  of  review  language  contained  in  the  December  14,  1992 
proposal,  or  substantially  similar  language  embodying  these  points. 

II.  Dumping  Code 

A.    Cumulation 

Any  agreement  must  recognize  current  U.S.  practice  regarding  cumulation.  The  Dunkel 
Draft  Dumping  Code  (Art.  3)  does  not  contain  any  specific  provision  regarding  cumulation, 
although  Article  5.8  (negligibility)  appears  to  implicitly  recognize  it.  The  Dunkel  Draft 
Subsidies  Code  provision  on  cumulation  is  found  at  Article  15.3.  Both  codes  should  be  amended 
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to  specifically  allow  cumulation  of  the  effects  of  dumped  or  subsidized  imports,  and  cross- 
cumulation  of  dumped  and  subsidized  imports. 

The  de  minimis  levels  for  cumulation  should  be  dropped  from  the  codes.  Current  U.S. 
law  and  practice  does  not  set  a  specific  bright  line  de  minimis  market  share  level  for  application 
of  cumulation.  This  allows  the  ITC  to  make  decisions  on  cumulation  on  a  case  by  case  basis. 
Articles  11.7  of  the  GATT  Subsidy  Code  and  5.8  of  the  GATT  Dumping  Code  define  dfi 
minimis  for  cumulation  purposes  as  less  than  a  1  %  market  share.  The  draft  Dumping  Code 
recognizes  cumulation  where  countries  each  have  less  than  a  1  %  market  share  but  collectively 
account  for  more  than  a  2.5  %  market  share.  While  it  would  be  preferable  to  have  no  bright  line 
rule,  the  U.S.  position  should  be  that  any  mandatory  de  minimis  level  should  not  be  higher  than 
0.5%. 

This  position  would  be  in  line  with  current  ITC  practice,  which  tends  to  find  de  minimis 
imports  when  market  share  is  closer  to  0.5%  than  to  1%.  This  approach  has  generally  worked 
equitably  for  both  petitioners  and  respondents.  Making  bright  line  rules  will  lead  to  a 
mechanical  approach  that  will  be  unfair  to  all  parties.  For  example,  in  recent  antidumping  cases 
against  standard  pipe  from  six  countries,  the  ITC  cumulated  imports  from  Venezuela  with  other 
countries  on  the  basis  of  a  0.9%  market  share  but  chose  to  exclude  as  negligible  imports  from 
Romania  which  were  at  0.6%.  Under  the  Dunkel  Draft  the  domestic  industry  would  have  lost 
against  Venezuela,  a  country  with  significant  capacity  in  standard  pipe  products. 

In  the  recent  flat-rolled  steel  cases,  the  Commission  found  market  shares  as  high  as  0.7% 
to  be  negligible.  However,  under  the  Dunkel  Draft,  the  ITC  could  have  cumulated  imports  of 
cold-rolled  coil  from  Argentina,  Belgium,  Brazil,  France,  Italy,  Spain  and  South  Africa,  all  of 
which  it  found  to  be  negligible,  because  their  collective  market  share  totalled  more  than  2.5%. 

Thus,  current  U.S.  practice  provides  a  flexible  approach  that  has  been  fair  to  petitioners 
and  respondents.   That  flexibility  should  be  maintained. 

B.    Standing 

Articles  5.4  and  4. 1  of  the  Dunkel  Draft  Dumping  Code  and  11.1  and  16. 1  of  the  Dunkel 
Draft  Subsidy  Code  would  prohibit  initiation  of  investigations  in  any  case  unless  the  authorities 
have  made  an  affirmative  determination  that  the  petition  is  supported  by  domestic  producers 
"whose  collective  output  of  the  products  constitutes  a  major  portion"  of  domestic  production. 
Thus,  Commerce  would  be  forced  to  poll  the  domestic  industry  in  every  case  prior  to  initiation 
to  determine  whether  more  than  50%  of  the  industry  supports  the  petition. 

This  provision  conflicts  with  current  U.S.  practice  which  requires  polling  only  when  an 
affirmative  showing  is  made  that  a  portion  of  the  industry  does  not  support  the  petition.  This 
polling  currently  does  not  have  to  be  done  prior  to  initiation.  Requiring  polling  in  every  case 
prior  to  initiation  will  substantially  increase  the  burden  on  Commerce  during  the  20  days  during 
which  it  must  evaluate  the  petition.  It  also  unfairly  shifts  the  burden  to  petitioners  and 
Commerce  to  prove  standing  even  in  the  absence  of  any  public  opposition  to  the  petition  from 
the  domestic  industry.  Aside  from  significantly  increasing  petition  costs,  mandatory  polling  will 
act  as  a  barrier  to  filing  petitions  by  forcing  domestic  producers  to  express  an  opinion  as  to  the 
petition  when  it  may  be  in  their  economic  interest  to  have  the  case  go  forward  without 
expressing  such  an  opinion.  For  example,  many  companies  have  technical  or  licensing 
agreements,  joint  ventures  or  investment  relationships  with  foreign  competitors  against  whom 
they  may  also  wish  to  see  cases  filed.  It  is  common  in  such  cases  for  companies  to  support 
petitions  by  providing  information  or  with  financial  assistance,  but  to  express  no  opinion  on  the 
record  regarding  the  petition  where  doing  so  may  jeopardize  its  relationship  with  a  foreign 
entity. 

The  U.S.  should  seek  to  retain  its  current  practice,  which  has  not  been  unfair  to 
respondents.  The  key  consideration  regarding  standing  is  that  petitioners  should  not  have  to 
meet  a  high  standard.  An  affirmative  showing  of  no  more  than  25%  of  the  industry  should  be 
required  for  initiation  where  there  is  more  support  for  than  opposition  to  the  petition  among 
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producers  who  express  an  opinion.  Where  a  producer  does  not  express  an  opinion,  it  should  not 
be  deemed  to  be  opposed  to  the  petition.  Polling  should  not  be  required  until  after  initiation, 
and  only  when  a  significant  portion  of  the  industry  expresses  opposition  such  that  it  is  possible 
that  a  majority  of  the  industry  expressing  an  opinion  would  oppose  the  petition. 

These  points  appear  to  be  generally  addressed  by  proposed  Option  A  of  the  December 
14,  1992  Draft  Issues  text  revising  Article  5.4.  These  revisions  should  also  be  made  to  the 
Subsidies  Code.  In  addition,  the  provision  should  be  made  consistent  with  U.S.  law  to  allow 
labor  unions  standing.    Either  phrasing  of  Option  B  would  accomplish  this. 

C.  Averaging  U.S.  Prices  to  Calculate  Margins 

Article  2.4.2  of  the  Dunkel  Draft  Dumping  Code  requires  margins  to  be  calculated  based 
on  a  comparison  of  weighted  average  prices  in  the  home  and  export  (U.S.)  markets,  unless 
targeted  dumping  is  found.  This  is  a  change  from  current  U.S.  practice  which  compares 
individual  prices  in  the  U.S.  market  to  weighted  average  prices  in  the  home  market.  The 
absolute  amount  of  dumping  duties  in  each  comparison  is  then  summed  and  the  total  is  divided 
by  the  total  value  of  U.S.  sales  for  the  period  to  calculate  the  average  dumping  margin. 

The  U.S.  position  should  be  to  require  recognition  and  acceptance  of  this  practice.  This 
practice  most  fairiy  and  accurately  reflects  the  affect  of  dumped  imports  on  the  U.S.  market 
during  the  period  of  investigation.  The  effect  of  Article  2.4.2,  as  it  is  drafted,  is  to  reduce  the 
average  margins  found  by  Commerce  by  offsetting  less  than  fair  value  sales  with  fair  value  sales. 
This  methodology  will  mask  dumping  where  foreign  producers  dump  for  part  of  the  period  of 
investigation  or  dump  certain  sizes  or  specifications  of  products  but  not  others  within  the  class 
or  kind  of  merchandise  under  investigation.  Not  only  will  this  provision  make  it  more  difficult 
to  get  an  affirmative  dumping  determination  (particularly  in  light  of  demands  that  the  de  minimis 
dumping  level  be  raised),  it  will  also  make  it  harder  to  get  an  affirmative  injury  determination 
since  the  Codes  are  drafted  to  require  margins  analysis. 

D.  Calculation  of  Profit  and  SGA  in  Constructed  Value 

Article  2.2.2  of  the  Dunkel  Draft  Dumping  Code  provides  that  selling,  general  and 
administrative  expenses  (SGA)  and  profit  for  use  in  constructed  value  calculations  shall  be  based 
on  the  SGA  and  profit  levels  of  the  exporter  of  the  same  general  category  of  merchandise  sold 
in  the  home  market,  the  weighted  average  amount  of  SGA  and  profit  for  other  producers  in  that 
country  of  the  like  product,  or  any  other  reasonable  method  as  long  as  the  SGA  and  profits  used 
are  not  greater  than  the  weighted  average  amount  of  SGA  and  profit  for  other  producers  in  that 
country  of  the  like  product.  Thus,  this  provision  generally  sets  as  a  cap  on  profit  and  SGA  for 
constructed  value,  the  general  profit  level  for  that  industry  in  the  country  under  investigation. 
Current  U.S.  practice  also  looks  to  the  profit  on  the  general  class  or  kind  of  merchandise  sold 
in  the  home  market  by  the  producer  under  investigation,  but  sets  the  minimum  SGA  at  10%  and 
the  minimum  profit  at  8%. 

The  Dunkel  proposal  should  be  rejected,  in  favor  of  current  U.S.  practice.  Particularly 
in  the  area  of  profits,  use  of  the  foreign  industry  profit  margins  can  set  profits  at  an  unfairly  low 
level  where  the  whole  or  predominant  portion  of  the  foreign  industry  maintains  exceptionally  low 
profits.  For  example,  public  records  show  that  the  Korean  pipe  industry  consistently  reports 
extremely  low  profits  of  0-2%.  These  companies  are  willing  to  maintain  low  profits  to  increase 
sales  volume.  They  are  not  motivated  by  profit,  as  the  Dunkel  Draft  provision  seems  to  assume 
they  would  be.  In  other  countries,  producers  may  be  willing  to  forego  profits  for  political, 
social  or  other  non-economic  reasons.  To  rely  on  industry  profit  levels  where  the  industry  is 
not  profit  maximizing  unfairly  understates  constructed  value  when  that  constructed  value  is  to 
be  compared  to  U.S.  sales  that  are  presumed  to  be  profit  maximizing  if  made  at  fair  value. 

If  it  is  not  possible  to  get  an  agreement  based  on  current  U.S.  practice,  the  cap  predicated 
on  foreign  industry  experience  should  be  rejected.  It  should  be  replaced  with  general  language 
allowing  the  administering  authority  to  base  SGA  and  profit  on  any  reasonable  method. 
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E.  Sunset 

The  Dunkel  text  requires  that  an  antidumping  order  be  revoked  after  five  years  unless 
a  new  injury  determination  finds  that  maintenance  of  the  order  is  necessary  to  prevent  the 
continuation  or  recurrence  of  injury.  This  places  on  the  domestic  industry  a  recurring  burden 
of  proving  injury.  Current  U.S.  law  has  no  sunset  provision  and  allows  revocation  only  after 
a  company  proves  to  Commerce  that  it  has  not  engaged  in  dumping  for  three  years  or 
demonstrates  to  the  ITC  that  circumstances  have  changed  such  that  the  order  is  no  longer 
necessary. 

The  most  important  aspect  of  this  issue  is  that  the  foreign  producers  continue  to  bear  the 
burden  of  proving  that  the  order  is  not  necessary.  The  domestic  industry  should  not  have  the 
automatic  burden  of  proving  continued  injury.  This  will  add  significant  expense  to  maintaining 
orders,  since  it  will  require  a  full  blown  injury  determination  regardless  of  the  condition  of  the 
industry  at  the  time. 

The  pipe  and  tube  industry  has  obtained  several  orders  that  would  now  be  subject  to  the 
five  year  provision  proposed  in  the  Dunkel  Draft.  The  pattern  in  these  cases  has  been  that  the 
exports  dwindled  to  very  small  levels  following  the  issuance  of  the  orders,  and  as  a  result  the 
foreign  producers  did  not  request  administrative  reviews.  Given  a  small  level  of  imports  for  a 
long  period,  it  is  unlikely  that  the  domestic  industry  could  win  a  new  injury  determination. 
These  orders  would  therefore  likely  be  revoked,  dumped  and  subsidized  imports  would  resume 
and  the  industry  would  be  forced  to  incur  the  expense  of  a  new  case. 

While  current  U.S.  practice  is  preferable,  the  language  in  the  December  14,  1992 
proposal  is  adequate  to  address  these  concerns  in  that  it  at  least  shifts  the  burden  to  the  foreign 
producer  or  government  to  prove  that  the  order  is  no  longer  needed. 

F.  De  Minimis  Margins 

The  Dunkel  Draft  Dumping  and  Subsidy  Codes  set  at  2%  the  de  minimis  level  for 
margins.   Current  U.S.  practice  sets  the  de  minimis  level  at  0.5%. 

A  2%  de  minimis  level  does  not  recognize  the  fact  that  in  many  product  markets,  a  2% 
margin  may  be  enough  to  cause  domestic  producers  to  lose  sales.  This  is  particularly  true  in 
highly  competitive  markets.  It  is  also  true  for  commodity  products,  such  as  standard  pipe, 
where  price  may  be  the  only  differentiating  factor  between  domestic  and  imported  merchandise. 

III.       Subsidies  Code 

A.  Regional  Subsidies 

Even  recognizing  that  some  liberalization  in  creating  non-actionable  subsidies  in  the 
subsidy  regime  will  be  necessary  to  achieve  an  agreement,  the  Dunkel  Draft's  allowance  of 
regional  subsidies  should  be  rejected. 

Particularly  in  the  steel  products  area,  where  world  overcapacity  is  still  a  problem, 
allowing  regional  subsidies  to  develop  the  economy  of  a  particular  region  at  the  expense  of  an 
industry  in  other  countries  is  not  defensible.  The  domestic  industry  must  maintain  the  ability 
to  seek  to  impose  countervailing  duties  if  regional  subsidies  cause  or  threaten  to  cause  material 
injury  to  a  U.S.  industry. 

B.  Other  Issues 

In  addition  to  the  regional  subsidy  issue,  the  dispute  settlement,  standing,  cumulation, 
and  de  minimis  margins  issues  must  be  addressed  in  the  context  of  the  subsidies  code. 
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IV.  Market  Access 

The  industry  supports  the  objective  in  the  Round  to  eliminate  tariffs  through  the  zero  for 
zero  initiative.  The  domestic  pipe  and  tube  industry  must  deal  with  a  tariff  inversion  on  pipe 
and  tube  products.  This  tariff  inversion  has  created  an  incentive  for  foreign  producers  to  target 
this  value  added  product  market  in  the  U.S.  The  zero  tariff  initiative  would  eliminate  these 
tariffs  and  resolve  our  tariff  inversion  problem.  We  support  objectives  in  the  market  access 
negotiations  to  eliminate  tariffs. 

V.  Conclusion 

In  conclusion,  the  industry  supports  the  efforts  of  the  U.S.  negotiators  to  work  towards 
a  fair  GATT  agreement  which  will  give  U.S.  industries  every  ability  to  compete  in  the  future. 
We  support  the  elimination  of  tariffs  in  the  market  access  negotiations  and  believe  a  tariff  free 
climate  would  enhance  our  ability  to  expand  exports.  Finally,  we  would  like  to  reiterate  that 
should  U.S.  negotiators  be  prevented  from  making  these  changes  to  the  Dunkel  Draft  then  oq 
dumping  and  subsidies  code  should  be  adopted.  Instead,  the  U.S.  should  reject  these  proposals 
and  maintain  the  current  code  which  is  used  today.  The  Congress  must  insure  that  the  intent  of 
the  U.S.  trade  laws  are  not  traded  away  for  an  international  trade  agreement  that  could  lead  to 
irrevocable  damage  to  our  nation's  economy  and  to  the  workforce. 
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Chairman  Gibbons.  Thank  you  very  much. 
Mr.  Fitch. 

STATEMENT  OF  GEORGE  FITCH,  EXECUTIVE  DIRECTOR,  CBI 
ETHANOL  PRODUCERS  ASSOCIATION,  AND  PRESIDENT,  lOP 
ASSOCIATES,  INC.,  GAINESVILLE,  VA. 

Mr.  Fitch.  Thank  you,  Mr.  Chairman. 

I  am  here  today  on  behalf  of  all  the  companies,  primarily  Amer- 
ican companies,  that  produce  fuel  grade  ethanol  in  the  Caribbean 
Basin  under  the  CBI.  Our  issue  is  subsidies  in  the  Dunkel  text  in 
the  Blair  House  accord.  We  would  like  to  suggest  that  our  U.S.  ne- 
gotiators perhaps  consider  that  some  subsidies  like  our  trading 
partners  might  not  be  disadvantageous  to  the  American  interest  or 
economy,  but  indeed  quite  beneficial,  as  in  the  case  of  European  al- 
cohol, which  we  use. 

As  you  might  recall,  in  your  hearings  in  May  1989,  this  issue  of 
whether  CBI  ethanol  companies  could  use  and  to  what  extent  sub- 
sidized European  alcohol  was  addressed.  Legislation  incorporating 
that  position  was  since  enacted.  The  administration  supported  this. 
To  paraphrase  then  U.S.  Representative  Carla  Hills,  she  believed 
it  was  a  nice  balance  between  U.S.  trade  policy  concerns  with  sub- 
sidies and  the  U.S.  interests  in  a  stable  and  prosperous  CBI  region. 

European  alcohol  as  it  currently  stands  in  the  Blair  House  accord 
is  viewed  as  an  export  subsidy;  in  fact,  viewed  as  a  most  restrictive 
export  subsidy  that  faces  serious  and  significant  reduction  commit- 
ment requirements.  The  net  result  is  that  the  amount  of  European 
alcohol  mat  will  be  available  for  export,  and  we  are  the  primary 
purchaser  of  such  alcohol,  would  be  reduced  so  substantially  that 
we  are  basically  out  of  business. 

As  you  might  be  aware,  during  numerous  hearings  on  CBI,  in 
particular  ethanol,  we  have  no  choice  but  to  use  foreign  stock  alco- 
hol feedstock  because  there  simply  isn't  enough  in  the  local  region. 
This  reduction  commitment  would  reduce  even  that  amount  from 
Europe  to  a  point  where  we  could  only  operate  at  30  percent  capac- 
ity, which  is  strictly  uneconomical. 

I  would  like  to  second  Mr.  Feeney's  comments  regarding  how  the 
Dunkel  text,  in  particular,  Blair  House  accord,  the  agpricultural 
text,  undermines  U.S.  legislation,  U.S.  trade  policy  initiative  with 
the  CBI. 

There  are  solutions.  It  is  not  too  late  in  the  day.  And  I  would  be 
pleased  to  at  a  later  date  perhaps  go  into  specific  areas  where  it 
can  be  resolved. 

At  this  time  I  would  like  you  and  the  committee  to  consider  the 
possibility  that  support  by  the  EC  for  alcohol,  exports  of  alcohol, 
does  have  the  very  beneficial  impact  of  supporting  this  environ- 
mental industry  of  fuel  alcohol,  the  U.S.  policy  initiative  of  the  CBI 
and  the  availability  of  American  investment. 

Thank  you. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF 
THE  CBI  ETHANOL  PRODUCERS  GROUP 


PRESENTED  BY: 
GEORGE  FITCH,  lOP  ASSOCIATES 


BEFORE : 
THE  SUBCOMMITTEE  ON  TRADE 
HOUSE  WAYS  &  MEANS  COMMITTEE 
U.S.  HOUSE  OF  REPRESENTATIVES 

ON 

THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 

November  5,  1993 

Thank  you,  Mr.  Chairman,  and  other  members  of  the  Committee,  for 
the  opportunity  to  appear  before  you  today. 

My  name  Is  George  Fitch  and  I  represent  the  Caribbean  Basin 
Ethanol  Producers  Group.   My  members  are  responsible  for  all  the 
fuel  alcohol  exported  to  the  U.S.  under  the  CBI  ("Caribbean  Basin 
Initiative").   They  are  American  companies  -  Regent  International 
of  California  and  Farr  Mann  of  New  York  -  and  CBI  companies 
represented  by  American  companies  -  Hogan  &  Co.,  Inc.  of 
Connecticut  and  International  Alcohols  of  Vermont. 

My  testimony  today  concerns  an  Issue  where  principle  has 
apparently  been  applied  without  sufficient  regard  to  practical 
economics  and  pragmatic  policymaking.   GATT  has  chosen  to  set  its 
reformist  sights  on  an  EC  subsidy  practice  which  is  supporting 
one  of  the  most  valuable  environmental  industries  -  the 
production  of  fuel  grade  ethanol  -,  one  of  the  most  Important 
U.S.  policy  Initiatives  -  the  Caribbean  Basin  Initiative  -,  and 
the  viability  of  American  investment. 

You  and  the  other  members  of  the  Committee  have  been  extremely 
supportive  of  the  CBI  and  in  particular  the  ethanol  program  in 
the  region.   As  you  might  recall,  this  program  requires  the  use 
of  ethanol  feedstocks  imported  from  Europe  to  supplement  the 
insufficient  supply  of  indigenous  CBI  feedstocks.   The  extent  to 
which  subsidized  European  alcohol  could  be  used  by  CBI  ethanol 
producers  had  been  debated  ever  since  the  CBI  went  into  effect. 

A  final  agreement  was  reached  in  1989  -  in  large  part  due  to  the 
efforts  of  you  and  your  Committee.   This  agreement  between  all 
the  concerned  parties  was  embodied  in  the  Caribbean  Basin 
Economic  Recovery  Expansion  Act  of  1989,  introduced  in  your 
Committee  as  H.R.  1233.   It  allows  for  a  reasonable  amount  of 
non  indigenous  feedstock,  such  as  European  alcohol,  to  be 
imported  and  processed  and  still  qualify  the  final  product  for 
the  duty  free  provisions  of  the  CBI. 

Under  the  agreement,  exports  of  ethanol  from  the  CBI  region  using 

such  non  indigenous  feedstocks  will  be  allowed  duty  free 

treatment  up  to  an  amount  of  7%   of  U.S.  domestic  production. 

In  1992,  such  CBI  exports  amounted  to  only  1.8%,  according  to  the 

latest  annual  report  on  the  CBI  by  the  International  Trade 

Comm  i  S8  i  on  ( ITC ) . 

The  CBI  ethanol  industry  in  Jamaica,  El  Salvador  and  Costa  Rica 
represents  one  of  the  largest  CBI  related  investments.   It  is  the 
largest  CBI  export  from  Jamaica  and  second  largest  from  El 
Salvador.   This  new  industry  created  by  the  CBI  is  now  once  again' 
threatened. 
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GATT's  interpretation  that  EC  alcohol  exports  should  be  included 
in  the  category  of  subsidized  products  whose  export  levels  aust 
be  significantly  reduced  threatens  to  elialnate  our  industry. 

This  itould  be  financially  devastating  not  only  to  the  American 
and  Caribbean  coapanies  which  have  made  Bulti-Bi 11  ion  dollar 
investments  in  distillation  and  rectification  plants,  but  also  to 
the  hundreds  of  Jaaaican,  Costa  Rican  and  El  Salvadoran  workers 
who  would  lose  their  Jobs.   One  plant  alone,  the  El  Carmen 
distillery  in  El  Salvador,  which  is  owned  and  operated  by  a 
California  firm,  has  over  130  full-tl«e  Salvadoran  employees.   It 
is  generating  over  $5,000,000  annually  to  the  GHP  of  El  Salvador. 
Further,  its  finished  product  is  used  by  West  Coast  refineries  as 
a  clean  air  additive  to  comply  with  the  oxygenated  fuels  program. 

Under  the  Clean  Air  Act  of  1990,  more  oxygenated  fuel  such  as 
ethanol  will  be  required.   The  CBI  ethanol  producers  are 
competitively  positioned  to  meet  increased  demand  in  especially 
the  coastal  markets. 

The  CBI  ethanol  Industry  relies  on  European  alcohol  to  supplement 
local  feedstocks.   Unfortunately,  it  is  the  only  source  of 
economically  priced  feedstock  outside  the  Caribbean  region. 
Indigenous  supplies  of  feedstock,  typically  alcohol  made  from 
sugar  and  molasses,  are  not  available  in  adequate  quantities,  as 
the  ITC  and  other  studies  have  confirmed.   They  can  provide  at 
best  only  15  to  20X  of  the  feedstock  requirements  of  CBI  ethanol 
producers.   Low-grade  European  alcohol  is  the  only  other  economic 
source . 

This  Committee  recognized  this  problem  during  its  deliberations 
on  H.R.  1233  in  May  1989  and  the  Administration  did  in  supporting 
this  legislation.   The  legislation  sanctioned  EC  sales  of  alcohol 
to  the  Caribbean  Basin.   The  Administration's  position  was  that 
the  legislation  struck  a  balance  between  U.S.  trade  policy 
concerns  over  subsidies  and  the  U.S.  national  interest  in  a 
stable  and  prosperous  Caribbean  Basin  region. 

However,  we  now  understand  that  EC  sales  of  alcohol  are  treated 
as  an  actionable  export  subsidy  in  the  GATT  negotiations.   All 
products  placed  in  this  restrictive  category  face  reduction 
commitments  whereby  the  amount  exported  as  well  as  the  amount  of 
the  subsidy  must  be  reduced  substantially.   The  net  result  would 
be  to  reduce  supplies  available  to  us,  or  anybody,  to  less  than 
30X  of  our  feedstock  requirements. 

We  recognize  that  one  of  the  objectives  of  the  U.S.  in  the 
Uruguay  Round  is  to  try  to  get  the  other  GATT  members,  most 
notably  the  EC,  to  reduce  and  even  eliminate  subsidies  which  are 
particularly  harmful  to  U.S.  industry. 

The  export  subsidy  issue  in  GATT  is  one  of  the  more  complex 
issues  because  the  definitions  which  have  been  agreed  to  in  order 
to  differentiate  between  domestic  subsidies  and  export  subsidies 
or  actionable  versus  non-actionable  subsidies  are  open  to  varying 
interpretations. 

We  are  not  here  today,  Mr.  Chairman,  to  challenge  the  GATT 
negotiators'  interpretation. 

Instead,  tve  would  like  the  Committee  to  consider  that  some 
subsidies  maintained  by  our  trading  partners  are  beneficial  to 
American  trade  policy  and  the  American  econcMiy,  and  suggest  that 
the  EC  subsidy  on  alcohol  is  one  of  those. 

EC  export  sales  of  surplus  alcohol  to  the  Caribbean  Basin  do  not 
compete  or  displace  U.S.  exports  of  similar  products  nor  do  they 
injure  the  domestic  ethanol  Industry.   The  ITC,  in  its  1989 
report  to  your  Committee,  "An  Assessment  of  Imports  of  CBERA 
Ethyl  Alcohol"  concluded  that  effects  on  U.S.  Industry  of  such 
Imports  incorporating  European  alcohol  were  minimal.   It  also 
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stated  that  of  all  the  CBI  exports,  ethanol  produced  the  aost 
benefit  to  the  O.S.  consumer.   In  its  aost  recent  report,  the 
1992  Annual  Report  on  the  Impact  of  the  CBI,  the  ITC  Indicated 
that  the  most  negative  Impact  of  such  Imports  Mas  to  displace 
O.S.  domestic  sales  of  1.4X  of  the  value  of  the  domestic  market, 
well  beloM  the  7%   maximum  alloMable  under  the  1989  legislation. 

However,  the  impact  to  the  American  companies,  as  well  as 
Caribbean  companies,  with  ethanol  investments  in  the  region  and 
to  the  economies  of  the  host  countries  is  not  minimal.   Without 
sufficient  supplies  of  European  alcohol,  these  plants  would  have 
to  shut  down. 

We  hope  that  by  bringing  this  to  your  attention,  we  might  be 
successful  in  securing  a  change  In  GATT  which  would  allow  for  a 
steady  and  sufficient  supply  of  feedstocks  to  the  CBI  ethanol 
industry. 

Thank  you. 
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Chairman  Gibbons.  Mr.  Hewlett. 

STATEMENT  OF  C.T.  "KIP"  HOWLETT,  JR.,  CHAIRMAN, 
COALITION  FOR  FAIR  LUMBER  IMPORTS 

Mr.  HowLETT.  Mr.  Chairman,  thank  you.  My  name  is  Kip 
Hewlett.  I  am  Chairman  of  the  Coalition  for  Fair  Lumber  Imports. 

My  industry  has  spent  the  better  part  of  10  years  using  the  U.S. 
trade  laws  in  an  effort  to  offset  the  unfair  Canadian  subsidies.  I 
am  here  today  because  the  current  drafts  of  the  Uruguay  round 
texts  could  undermine  the  ability  of  U.S.  industries  to  bring  coun- 
tervailing duty  cases  against  imports  in  the  future. 

The  GATT  system  rests  on  two  pillars.  First,  efforts  to  promote 
free  trade,  and  second,  strong  rules  to  permit  unilateral  correction 
of  the  effects  of  subsidies,  dumping  and  other  trade  distorting  ac- 
tivities that  continue  to  close  those  same  markets. 

The  U.S.  lumber  industry  believes  both  pillars  are  equally  impor- 
tant. We  support  the  elimination  of  all  tariffs  and  nontariff  bar- 
riers, but  trade  by  definition  is  not  free  when  it  is  blocked  by  trade 
distorting  practices  such  as  subsidies  and  closed  foreign  markets. 

Let  me  illustrate  my  industry's  problem  with  the  GATT  text  by 
reference  to  the  subsidies  case  against  Canadian  lumber  imports. 
Virtually  every  objective  observer  in  Canada  itself  recognizes  that 
the  Canadian  provinces  bestow  enormous  subsidies  on  their  lumber 
industry.  In  British  Columbia,  which  produces  85  percent  of  the 
lumber  in  Canada,  three  former  Ministers  of  Forests  and  members 
of  numerous  groups  have  admitted  these  subsidies  exist. 

Even  under  current  U.S.  laws  it  has  been  an  arduous  and  uncer- 
tain process  to  obtain  relief  from  these  acknowledged  subsidies.  In 
fact,  our  1991  case  against  subsidized  lumber,  which  has  been  sup- 
ported by  the  unions  and  environmentalists,  is  still  pending  before 
the  settlement  panels.  If  the  panels  apply  U.S.  law  they  will  affirm 
the  Department  of  Commerce  finding,  but  final  disposition  is  still 
months  away.  The  Dunkel  text  would  make  it  even  more  difficult, 
if  not  impossible,  to  remedy  these  subsidies.  They  would  do  so  in 
the  following  key  respects. 

First,  the  Draft  Subsidies  Code  would  "greenlight"  regional  de- 
velopment subsidies,  and  what  that  means  is  even  if  these  sub- 
sidies were  provided  to  our  foreign  competitors  and  subsidized  im- 
ports injure  the  U.S.  industnr,  we  would  not  be  able  to  take  any 
offsetting  action  to  protect  U.S.  jobs  from  unfair  trade. 

This  really  creates  a  road  map  for  subsidization  in  many  indus- 
tries. And  lumber  is  really  the  perfect  example.  Governments  could 
grant  assistance  to  rural  areas  where  the  lumber  industry  is  con- 
centrated without  a  fear  of  a  subsidy  offset. 

The  Dunkel  text  should  not  permit  any  loopholes  for  foreign  sub- 
sidies that  injure  U.S.  industry.  Our  industry  is  prepared  to  com- 
pete against  any  foreign  industry,  but  we  cannot  be  expected  to 
compete  against  foreign  treasuries.  Our  mills  must  operate  in  a 
market  and  buy  all  of  our  timber  at  market  prices. 

The  Dunkel  text  would  establish,  second,  a  higher  standard  for 
specificity  findings  than  in  other  determinations  in  unfair  trade 
cases.  A  key  issue  has  been  the  specificity  of  lumber  subsidies,  that 
is,  whether  they  are  provided  to  a  specific  industry  or  group  of  in- 
dustries rather  than  the  employee  as  a  whole. 
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While  under  U.S.  law  the  specificity  of  Canadian  lumber  sub- 
sidies is  well  established,  the  FTA  binational  panel  used  a  narrow 
reading  of  specificity  as  one  device  to  require  the  Department  of 
Commerce  to  again  review  the  Canadian  subsidy  finding.  Mandat- 
ing a  higher  specificity  standard  in  the  Dunkel  text  would  make  it 
much  easier  to  overturn  U.S.  agency  determinations  and  to  let  off 
unfair  and  injurious  subsidies. 

Third,  the  requirement  that  the  government  provide  a  financial 
contribution  for  a  subsidy  to  exist  if  it  is  interpreted  narrowly  could 
prevent  the  U.S.  Government  from  countervailing  many  unfair  for- 
eign subsidies.  For  example,  if  a  foreign  government  tells  a  bank 
to  give  one  of  our  competitors  a  low-cost  loan,  that  is  a  subsidy. 
Similarly,  Canadian  log  export  restrictions  prevent  Canadian  tim- 
ber subsidies  and  provide  a  benefit  to  their  industry.  The  Canadi- 
ans argue  they  do  not  involve  a  financial  contribution.  That  is  un- 
acceptable. Canadian  log  export  restrictions  were  properly  found  by 
the  Commerce  Department  to  be  subsidies  in  the  softwood  lumber 
case.  By  limiting  the  demand  for  logs  and  artificially  reducing 
prices,  the  export  restrictions  are  an  integral  part  of  the  Canadian 
scheme  to  provide  their  mills  with  below-fiber  inputs.  If  Canada 
gave  a  cash  grant  of  $6  million  to  its  industry,  no  one  should  argue 
that  is  a  subsidy;  if  it  gives  $1  billion  through  log  export  restric- 
tions, the  injury  to  the  U.S.  industry  is  the  same.  But  under  the 
Dunkel  draft,  Canada  could  argue  it  should  be  treated  differently. 

This  does  not  mean  the  coalition  is  supporting  or  opposing  the 
use  of  log  export  restrictions.  Canada  may  have  reasons  why  it 
w£mts  to  restrict  that  trade,  but  when  the  export  restrictions  are 
used  to  lower  the  price  of  a  key  input  and  U.S.  mills  are  injured 
by  imports,  under  our  law  and  international  law  they  must  be  con- 
sidered in  analyzing  a  subsidy  program.  As  former  Ambassador 
Carla  Hills  noted,  the  U.S.  restrictions  do  not  meet  such  a  test. 

We  also  have  concerns  about  the  dispute  settlement  provisions  in 
the  Dunkel  draft.  Beyond  the  problems  in  the  text  of  the  code,  the 
actual  arbiters  of  the  meaning  of  the  subsidy  code  provisions  and 
thus  of  U.S.  law  will  be  in  (^neva,  and  for  the  first  time  GATT 
dispute  settlement  will  be  compulsory  and  the  rulings  of  the  GATT 
panels  binding  regardless  of  whether  the  U.S.  accepts  them  or 
whether  they  protect  against  unfair  trade. 

While  we  would  support  fair  dispute  settlement,  these  panels 
typically  are  composed  of  persons  who  may  have  no  understanding 
of  or  sympathy  with  the  unfair  U.S.  trade  laws.  Many,  if  not  most 
will  come  from  countries  that  liberally  provide  subsidies  to  their  in- 
dustries and  these  panels  may  be  predisposed  to  second  guess  the 
reasonable  determinations  of  U.S.  agencies  to  avoid  actions  against 
their  own  practices.  Unlike  in  the  U.S.  law,  the  GATT  system  pro- 
vides no  serious  constraints  on  the  ability  of  the  reviewing  authori- 
ties to  decide  cases  based  on  their  own  reasons  rather  than  the  law 
and  the  facts  as  found  by  the  agency. 

This  is  unacceptable.  The  dispute  system  text  must  as  a  mini- 
mum provide  for  deference  to  the  reasonable  interpretations  of 
national  administering  agencies,  and  state  clearly  that  the  use  of 
national  trade  laws  is  not  an  exception  from  the  principles  of  the 
GATT   to   be   interpreted   narrowly.   As    I    stated   earlier,    action 
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against  unfair  trade  must  be  seen  as  one  of  the  twin  pillars  of  the 
GATT. 

Finally,  the  Multilateral  Trade  Oreanization,  MTO,  provision 
must  be  changed.  The  Dunkel  text  would  create  this  new  super  na- 
tional organization  and  apparently  vest  it  with  broad  authority  to 
interpret  the  international  obligations  of  GATT  signatories  on  the 
basis  of  one  nation,  one  vote.  As  a  result,  the  U.S.  Government 
may  have  little  control  over  how  these  GATT  provisions,  many  of 
which  are  subject  to  different  interpretations,  would  be  imple- 
mented. 

Taken  together,  these  provisions  could  render  the  trade  laws  in- 
effective for  many  U.S.  industries.  This  will  harm  U.S.  industrv 
and  cost  U.S.  jobs.  In  my  industry,  our  companies  and  workers  will 
be  competing  with  the  treasuries  of  the  Canadians  provinces  who 
give  their  timber  to  the  lumber  companies  for  a  fraction  of  its  mar- 
ket value.  This  is  neither  fair  nor  does  it  advance  free  trade. 

The  United  States  did  not  enter  into  the  Uruguay  round  to  de- 
prive industries  such  as  my  own  of  the  ability  to  offset  market  dis- 
torting trade  barriers.  The  exact  opposite  is  true.  Congress  in  the 
1988  Omnibus  Trade  and  Competitiveness  Act  listed  increased  dis- 
ciplines over  unfair  trade  as  one  of  the  chief  objectives  for  the 
GATT  round. 

You  in  the  Congress  should  let  the  administration  know  in  no 
uncertain  terms  that  Congress  does  not  approve  the  Draft  Sub- 
sidies Code  in  the  dispute  settlement  text  £ind  cannot  approve  of 
them  in  their  current  form.  The  U.S.  Government  has  an  obligation 
to  negotiate  an  acceptable  agreement  along  the  lines  outlined  by 
the  Congress  that  will  open  markets  and  advance  the  interests  of 
U.S.  industry  in  responding  to  unfair  subsidies. 

Thank  you  for  the  opportunity  to  testify. 

Chairman  Gibbons.  Thank  you. 

Mr.  Fitch,  I  remember,  but  only  vaguely,  all  the  discussions  we 
had  about  alcohol  and  the  CBI.  I  will  have  to  go  back  and  re-review 
my  notes  and  our  revisions  on  all  of  that  before  I  can  respond  to 
you. 

I  seem  to  recall  that  what  we  were  dealing  with  there  was  the 
fact  that  the  Commerce  Department  had  approved  some  ethanol 
plants,  and  then  reversed  itself,  or  something.  I  have  forgotten 
what  it  is.  I  will  have  to  go  back. 

Mr.  Feeney,  what  kind  of  tube  and  pipe  are  you  talking  about? 

Mr.  Feeney.  Our  members  manufacture  a  variety  of  pipe,  includ- 
ing tubular  goods,  pressure  tubing,  mechanical  tubing,  standard 
pipe,  line  pipe,  used  for  a  variety  of  uses  in  the  United  States  and 
for  export. 

Chairman  GffiBONS.  What  forms  of  subsidy  are  the  ones  that  give 
you  the  most  trouble? 

Mr.  Feeney.  Well,  in  our  most  recent  trade  cases  there  was  out- 
right dumping  up  to  100  percent  of  the  product  value  coming  from 
South  America.  But  the  government  subsidies  and  just 
underselling  in  the  United  States,  overcharging  in  their  countries. 

Chairman  Gibbons.  What  countries  in  South  America? 

Mr.  Feeney.  Venezuela  and  Brazil. 

Chairman  Gibbons.  Those  I  guess  in  Brazil,  that  is  a  socialist 
republic  of  Brazil,  just  about. 
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Mr.  FEE^fEY.  It  is  changing,  I  think. 

Chairman  Gibbons.  I  hope  so. 

Is  this  really  a  private  company  in  Brazil  that  is  dumping,  or  is 
it  just — 

Mr.  Feeney.  I  believe  it  is  government-owned. 

Chairman  Gibbons.  How  about  Europeans? 

Mr.  Feeney.  We  didn't  file  anv  trade  cases  against  any  European 
countries  at  this  point.  Most  of  our  imports  are  from  Asia,  South 
America,  Mexico,  Canada. 

Chairman  Gibbons.  What  countries  in  Asia  are  dumping  or 
subsidized? 

Mr.  Feeney.  We  found,  the  ITC  found  injury  and  the  Commerce 
Department  found  a  violation  of  our  trade  laws  from  South  Korea 
and  Taiwan,  most  recently.  We  have  had  successful  cases  against 
Thailand  and — 

Chmrman  Gibbons.  Were  these  subsidy  cases  or  dumping  cases? 

Mr.  Feeney.  They  were  dumping. 

Chairman  Gibbons.  Mr.  Howlett,  I  want  to  commend  the  lumber 
industry  for  pursuing  their  remedies  under  the  existing  law.  I 
think  that  is  the  correct  way  to  go. 

Mr.  Howlett.  Thank  you,  Mr.  Chairman. 

Chairman  GiBBONS.  I  know  we  have  a  very  difficult  problem  with 
the  Canadians  on  this  matter  of  measuring  the  size  of  the  subsidy 
and  what  they  are  doing  up  there.  But  I  think  this  is  the  kind  of 
matter  that  ought  to  be  settled  in  law,  and  I  commend  you  all  for 
doing  that. 

Thank  you  all  for  coming  this  morning.  I  appreciate  it. 

Copper  &  Brass  Fabricators,  Mr.  Mayer;  Mr.  Comer  of 
Southdown,  Inc.;  and  Mr.  Stewart. 

Mr.  Mayer. 

STATEMENT  OF  JOSEPH  L.  MAYER,  PRESmENT,  COPPER  & 
BRASS  FABRICATORS  COUNCIL,  INC. 

Mr.  Mayer.  Thank  you,  Mr.  Chairman. 

I  am  Joe  Mayer,  president  of  the  Copper  &  Brass  Fabricators 
Council.  The  council  is  a  trade  association  consisting  of  20  brass 
mill  companies  in  the  United  States  which  produce  more  than  80 
percent  of  the  basic  shapes  of  those  products  produced  in  the 
United  States. 

Our  written  statement  for  the  record  this  morning  focuses  on  the 
antidumping  portion  of  the  Dunkel  text,  and  my  remarks  will  also 
be  limited  to  the  dumping  code. 

We  have  followed  that  issue  very  closely,  and  what  we  find  is 
that  despite  the  fact  that  the  Congress  established  a  goal  of 
strengthening  the  unfair  trade  laws  in  the  negotiation,  and  despite 
the  fact  that  all  three  administrations  who  have  conducted  the  ne- 
gotiations have  supported  that  goal,  we  look  today  and  we  don't 
find  a  single  recommendation  which  would  strengthen  our  unfair 
trade  laws,  and  that  in  fact  every  single  recommendation  that  is 
on  the  table  today  would  weaken  rather  than  strengthen  the  unfair 
trade  laws. 

Now,  I  would  like  to  take  just  a  couple  of  minutes  to  tell  vou  why 
this  issue  is  so  important  to  our  industry,  and  to  illustrate  now  just 
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a  single  proposal  in  Dunkel,  the  sunset  provision,  would  affect  our 
industry. 

To  begin  with,  it  has  to  be  noted  that  brass  mill  products  are  ex- 
tremely import  sensitive.  This  stems  from  two  facts.  There  is  an 
enormous  overcapacity  in  the  brass  mill  industry  worldwide,  and 
our  principal  products  are  commodities,  and  although  there  are 
variations  in  quality  and  service,  in  almost  every  instance  the  pur- 
chasing decision  will  be  made  on  the  basis  of  cost,  price. 

The  result  of  all  that  is  that  imports  have  always  been  a  problem 
in  the  brass  mill  industry,  and  in  the  late  1970s,  early  1980s,  the 
rate  of  increase  of  these  imports  rose  dramatically.  By  1985,  im- 
ports had  25  percent  of  the  domestic  market.  Nlajor  mills  were 
going  out  of  business.  Mills  were  being  sold  at  fire-sale  prices.  And 
at  that  point  the  industry  determined  to  utilize  the  unfair  trade 
laws. 

So  over  the  period  1985  to  1987,  we  brought  11  dumping  cases 
and  three  countervailing  duty  cases.  We  were  successful  in  all  of 
these  14  cases.  As  a  result,  there  was  a  very  significant  drop  in  the 
volume  of  imports,  so  that  fi-om  the  25  percent  of  the  market  in 
1985,  last  year  imports  were  down  below  15  percent  of  our  market. 
Still  a  problem.  But  a  much  smaller  problem. 

Now,  that  doesn't  mean  that  this  isn't  a  competitive  market.  It 
is  highly  competitive,  and  margins  are  very  thin.  But  as  a  result 
of  the  trade  relief  we  obtained,  mere  has  been  some  stability  in  our 
industry  over  the  past  7  or  8  years. 

Whicn  brings  us  to  the  Dunkel  text  and  sunset.  As  I  think  is  true 
of  a  number  of  the  Dunkel  proposals  on  dumping,  the  sunset  provi- 
sion is  a  solution  without  a  problem.  And  I  say  that  because  there 
is  already  a  very  effective  sunset  provision  in  U.S.  law,  and  that 
is  that  if  three  annual  reviews  determine  that  there  is  no  dumping, 
that  order  is  vacated. 

Now,  there  are  two  factors  there,  though,  that  are  important. 
Number  one,  it  is  not  automatic.  You  have  to  establish  tnat  the 
dumping  has  ended.  And  number  two,  the  dumper  has  to  carry  the 
burden  of  establishing  that  fact. 

Now,  what  Dunkel  does  is  completely  reverse  that.  The  orders 
are  vacated  automatically  after  5  years,  and  the  domestic  industry 
would  have  the  burden  of  coming  forward  to  establish  that  the  or- 
ders were  still,  "necessary."  Now,  if  that  happens,  all  our  orders 
are  more  than  5  years  old.  What  we  could  expect  could  be  a  flood 
of  imports,  and  worse  conditions  than  we  had  in  1985. 

Our  only  recourse  at  that  point  would  be  to  undertake  another 
time-consuming,  multimillion  dollar  legal  effort  to  prove  that  the 
orders  were  still  necessary. 

Well,  finally,  Mr.  Chairman,  I  would  like  to  say  that  we  think 
it  is  totally  inrealistic  to  think  that  in  the  next  40  days,  the  nego- 
tiators are  going  to  reverse  what  has  happened  in  the  past  7  years. 
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We  don't  think  there  is  any  compromise  possible  that  would 
make  the  dumping  text  acceptable  to  U.S.  industry.  So  what  we 
would  like  to  recommend  is  that  the  Congress  advise  the  President 
to  drop  the  dumping  text  of  Dunkel  from  the  negotiations,  and  we 
would  hope  that  at  that  point  there  could  be  a  successful  result  to 
GATT  and  we  would  certainly  support  it. 

Thank  you. 

[The  prepared  statement  and  attachment  follow:] 
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8TATEHENT  BY  JOSEPH  L.  MAYER 
ON  BEHALF  OF  THE  COPPER  t    BRASS  FABRICATORS  COUMCIL,  INC. 

BEFORE  THE  SUBCOMMITTEE  ON  TRADE,  COMMITTEE  ON  WAYS  AND  MEANS 
UNITED  STATES  HOOSE  OF  REPRESENTATIVES 

THE  DRDGDAY  ROOND  OP  MULTILATERAL  TRADE  NEGOTIATIONS 

November  5,  1993 

Good  morning,  I  am  Joseph  L.  Mayer,  President  of  the 
Copper  &  Brass  Fabricators  Council,  Inc.  ("Council").  This 
statement  is  submitted  on  behalf  of  the  Council  and  its  20  member 
companies  (asfi  Appendix  A  for  a  list  of  the  Council's  members). 
The  Council  is  a  trade  association  which  represents  the  principal 
copper  and  brass  mills  in  the  United  States.  These  mills  together 
account  for  the  faibrication  of  more  than  80  percent  of  all  copper 
and  brass  mill  products  produced  in  the  United  States,  including 
sheet,  strip,  plate,  foil,  bar,  rod,  and  both  plumbing  and 
commercial  tube.  These  products  are  used  in  a  wide  variety  of 
applications,  chiefly  in  the  automotive,  construction,  and 
electrical/electronic  industries . 

Since  early  1985,  the  Council  zmd  its  member  companies 
have  brought  a  series  of  antidumping  and  coxintervailing  duty  cases 
before  the  Department  of  Commerce  and  International  Trade 
Commission  (ITC) .  These  proceedings  have  resulted  in  the  issuance 
of  eleven  antidumping  duty  orders  and  three  countervailing  duty 
orders  against  imports  of  brass  sheet  and  strip  and  of  low-fuming 
brazing  rod  from  a  total  of  eleven  countries. 

In  taking  these  measures,  the  Council  was  reacting  to  a 
steady  influx  of  dumped  and  subsidized  imports  that  began  in  the 
late  1970*8  and  carried  forward  into  the  1980 's.  The  United  States 
is  the  most  attractive  market  in  the  world  for  copper  and  brass 
mill  products,  and  foreign  firms  have  aggressively  set  their  sights 
on  penetrating  it.  Confronted  by  unfair  competition  from  abroad, 
the  Council  has  come  to  recognize  that  the  continued  existence  of 
the  U.S.  copper  and  brass  mill  industry  depends  not  only  upon 
maintaining  the  high  quality  of  its  products  but  also  upon 
enforcing  U.S.  laws  against  foreign  unfair  trade  practices. 

The  Council's  reliance  upon  the  United  States'  unfair 
trade  laws  is  consequently  of  vital  importance  to  this  industry. 
More  precisely,  the  continuing  enforcement  of  the  antidumping  and 
countervailing  duty  orders  won  by  the  Council  is  a  matter  to  which 
the  U.S.  copper  and  brass  mills  assign  a  top  priority.  In  this 
respect,  this  industry  is  basically  no  different  from  other  U.S. 
industries  that  have  successfully  prosecuted  antidumping  and 
countervailing  duty  proceedings.  The  cost  of  these 
cases  is  high,  and  petitioners  understandably  expect  that  the 
unfair  trade  orders  which  they  have  fought  so  hard  to  obtain  will 
be  maintained  as  long  as  dumping  continues. 
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U.S.  negotiators  are  currently  meeting  in  Geneva  with 
America's  trading  partners  in  a  final  effort  to  conclude  the 
Uruguay  Round  of  GATT  trade  negotiations.   These  international 
trade  talks  began  in  1986  and  involve  more  than  100  nations.  When 
the  negotiations  began  seven  years  ago.  Congress  identified  as  a 
key  goal  the  strengthening  of  U.S.  laws  against  unfair  trade  in 
order  to  meet  the  challenges  posed  by  foreign  firms  and  governments 
in  an  increasingly  complex  global  economy. 

Unfortunately,  this  goal  is  now  in  serious  jeopardy.  If 
the  "Dunkel  Draft"  negotiating  text  is  made  law,  every  resulting 
change  will  weaken,  not  strengthen,  existing  U.S.  laws. 

It  has  long  been  recognized  that  the  practice  of  dumping, 
or  selling  goods  in  export  markets  at  lower  prices  than  at  home, 
provides  countries  with  closed  markets  an  unfair  competitive 
advantage  over  countries  with  open  markets.  Companies  can  use  the 
cash  flow  from  their  protected  home  market  to  subsidize  their  low 
prices  in  export  markets,  without  fear  of  retaliation.  For  this 
reason.  Article  VI  of  the  GATT,  regulating  dumping,  provides  that 
"dumping  is  to  be  condemned  if  it  causes  material  injury."  In  the 
mid-1980 's  predatory  dumping  of  brass  mill  products  from  eleven 
countries  would  have  wiped  out  the  U.S.  industry  but  for  our 
antidumping  laws. 

Countries  whose  companies  engage  in  dumping  outnumber 
those  that  take  antidumping  actions,  and  their  interests  are 
promoted  in  the  Dunkel  text.  Thus  the  result  of  the  negotiations 
is  a  draft  Antidumping  Code  that  makes  it  more  difficult  to  file 
cases,  prove  dumping  and  injury,  and  maintain  orders  in  place  long 
enough  to  permit  industries  injured  by  dumped  imports  to  recover. 
Rather  than  facilitating  action  against  companies  that  engage  in 
repeated  dumping  or  evade  legitimate  antidumping  orders,  the  draft 
Code  weakens  the  already  inadequate  remedial  actions  permitted  bv 
the  GATT. 

One  of  the  most  pernicious  of  these  Dunkel  proposals,  and 
the  one  which  would  have  the  most  devastating  effect  on  the  brass 
mill  industry  is  the  so-called  "sunset"  provision. 

As  with  so  many  Dunkel  proposals  "sunset"  offers  a  remedy 
for  which  no  problem  exists.  Current  U.S.  law  terminates 
antidumping  orders  whenever  a  respondent/ dumper  establishes  in 
three  successive  annual  reviews  that  no  dumping  is  taking  place. 

What  is  important  in  current  law  is  that  orders  remain  in 
effect  until  the  unlawful  dumping  ends,  and  that  the 
respondent/dumper  has  the  burden  of  establishing  that  fact. 

Dunkel 's  "sunset"  is  an  unmitigated  reversal  of  both 
tenets  of  U.S.  law.  It  would  automatically  terminate  antidumping 
orders  after  five  years  regardless  of  the  continued  existence  of 
dumping  and  it  would  require  the  injured  petitioner  to  carry  the 
burden  of  proving  that  the  continuation  of  an  order  was 
"necessary". 
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For  the  brass  mill  industry  the  impact  of  DunXel'a 
"sunset"  would  be  immediate  and  disastrous.  All  of  the  fourteen 
antidumping  and  countervailing  duty  orders  covering  brass  mill 
products  are  more  than  five  years  old.  Brass  mills  could  expect  a 
massive  increase  of  unlawfully  priced  imports  and  the  prospect  of 
market  disruption  which  would  destroy  both  American  companies  and 
jobs. 

At  the  same  time,  the  industry  would  be  compelled  to 
mount  another  time-consuming  multi-million  dollar  legal  effort  to 
prove  that  the  terminated  orders  were  "necessary". 

Those  efforts,  of  course,  would  be  made  immeasureibly  more 
expensive,  time-consuming  and  difficult  by  other  Dunkel  proposals 
which  would  weaken  and  complicate  current  U.S.  laws.  Brief 
explanations  of  the  most  serious  of  these  changes  include: 

Dispute  Settlement 

To  be  acceptable,  any  GATT  agreement  must  provide 
standards  of  review  for  Dispute  Settlement  Panels  reviewing  U.S. 
antidumping  and  countervailing  duty  determinations.  Without  such 
standards,  it  is  likely  that  GATT  panels  will  destroy  U.S.  trade 
laws  case  by  case.  Findings  of  fact  should  not  be  reviewable  by 
Dispute  Settlement  Panels,  and  United  States  legal  procedure  should 
not  be  subject  to  reversal  unless  they  are  unreasonable 
interpretations  of  the  GATT  and  GATT  Codes.  The  Dunkel  Draft  does 
not  provide  for  such  standards  of  review. 

Scope  of  Cases  and  Circumvention 

The  Dunkel  Draft  could  be  interpreted  to  limit  the  scope 
of  em  antidumping  or  countervailing  duty  case  when  originally 
brought,  and  would  prevent  the  use  of  effective  circumvention 
provisions  after  the  imposition  of  the  original  order. 
Specifically,  it  is  not  clear  that  a  case  could  be  brought  on  a 
product,  as  well  as  on  subassemblies  or  parts  of  the  product,  at 
the  time  of  original  filing.  After  the  order  is  on  the  books,  in 
order  to  change  or  expand  the  scope  of  the  order  to  prevent 
circumvention,  a  new  injury  determination  would  be  required  by  the 
Dunkel  text.  Such  a  change  would  have  a  devastating  impact  on  the 
brass  mill  industry  which  has  successfully  petitioned  to  stop 
circumvention  on  three  occasions  under  current  law. 

Unions  and  Standing 

The  Dunkel  Draft  does  not  provide  that  unions  can  be 
petitioners  in  cases.  Moreover,  it  makes  the  bringing  of  cases 
more  difficult  in  other  ways,  by  requiring  "polling"  of  the 
U.S.  industry  to  determine  who  supports  a  case,  even  when  many 
companies  are  reluctant  to  give  such  public  support  because  of  fear 
of  retaliation.  Unions  must  have  clear  standing  to  bring  cases; 
moreover,  in  order  to  determine  standing  polling  should  not  be 
required. 
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Cumulation 

Current  U.S.  practice  recognizes  that  dumped  Imports  are 
equally  harmful  whether  they  come  from  one  country  or  many 
countries.  The  ITC  Is  therefore  directed  to  consider  the  effect  of 
dumped  Imports  cumulatively,  rather  than  country  by  country. 
Although  the  Draft  Subsidies  Code  authorizes  cumulative  Injury 
assessment,  the  Draft  Antidumping  Code  does  not.  Industries 
suffering  from  unfairly  traded  Imports  from  many  countries  may  find 
themselves  without  recourse  without  this  provision  in  the 
Antidumping  Code. 

De  Minimis 

The  Dunkel  Draft  raises  the  de  minimis  level  from  0.5%  to 
2%  in  antidumping  duty  cases  and  from  0.5%  to  1%  in  countervailing 
duty  cases.  There  is  no  basis  for  changing  the  de  minimis 
requirements,  particularly  in  basic  industries  such  as  copper  and 
brass  where  commodity  products  are  extremely  price  sensitive.  Even 
small  zunounts  of  dumping  or  subsidization,  when  they  cause  Injury 
to  U.S.  companies,  must  be  prevented  and  eliminated. 

Start  Op  Costs  in  Cost  of  Production  Cases 

The  Dunkel  Draft  provides  that  an  "adjustment"  may  be 
made  in  cost  of  production,  to  account  for  start  up  costs.  This 
would  have  the  effect  of  lowering  the  costs  of  production,  and 
making  it  less  likely  that  sales  will  be  found  to  be  dumped  because 
they  are  below  the  cost  of  production.  If  there  is  to  be  any 
adjustment  for  the  start  up  costs,  such  adjustment  must  be  limited 
to  the  first  six  months  of  production  of  a  product. 

Dumping  Calculation  Methodology 

The  Draft  Code  would  require  averaging  on  both  sides  of 
a  dumping  calculation,  thus  permitting  exporters  to  offset  dumped 
sales  with  undumped  sales.  This  would  alter  current  U.S.  practice 
and  would  encourage  exporters  to  target  specific  customers  or 
geographic  regions  with  low  prices,  as  long  as  the  average  of  all 
their  export  sales  was  above   their  costs  of  production. 

The  Draft  Code  also  directs  administering  authorities  to 
calculate  costs  of  production  based  on  producers'  records,  as  long 
as  those  records  are  in  conformity  with  generally  accepted 
accounting  principles  (GAAP)  of  the  exporting  country.  The  text 
should  be  eunended  to  permit  administering  authorities  to  deviate 
from  GAAP  when  it  does  not  assign  all  appropriate  costs  to  a 
product  or  is  distort Ive. 

In  summary,  the  Draft  Code  would  make  antidumping  relief 
difficult  or  impossible  to  obtain  for  many  industries,  would  change 
the  rules  In  ways  that  would  prevent  action  against  practices  now 
recocfnized  as  dumping,  and  would  cheapen  relief.  It  is  Impossible 
to  believe  that  a  document  so  consistently  adverse  to  U.S.  Industry 
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and  favorable  to  the  conununlty  of  dumping  countries  as  the  Dunkel 
text  could  serve  as  the  basis  of  an  agreement  acceptable  to 
America. 

Given  the  lack  of  any  progress  in  achieving  U.S.  goals  in 
the  current  negotiations  and  the  lack  of  sufficient  time  and 
willingness  on  the  part  of  our  trading  partners  to  agree  to  changes 
which  would  strengthen  unfair  trade  laws,  Congress  should  urgently 
advise  the  President  to  eliminate  the  antidumping  code  from  the 
Uruguay  Round  GATT  negotiations. 
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COPPER  (  BRASS  FABRICATORS  COUNCIL,  INC. 

MEMBERSHIP  LIST 
September  28.  1993 


AN80NIA  COPPER  (  BRASS,  INC. 

P.O.  Box  109 
Ansonia,  CT   06401 
(203)  736-2651 

CERRO  COPPER  PRODUCTS  COMPANY 

(A  member  of  The  Marmon 
Group  of  companies) 
P.O.  Box  66800 
St.  Louis,  MO   63166-6800 

(618)  337-6000 

CERRO  METAL  PRODUCTS  COMPANY 

(A  member  of  The  Marmon 
Group  of  companies) 
P.O.  Box  388 
Bellefonte,  PA  16823 
(814)  355-6220 

CHICAGO  EXTRUDED  METALS  CO. 
1601  South  54th  Avenue 
Cicero,  IL   60650-1898 
(708)  656-7900 

EXTRUDED  METALS 
302  Ashfield  street 
Belding,  MI   48809 
(616)  794-1200 

HALSTEAD  INDUSTRIES 
300  North  Greene  Street 
Suite  400 

Greensboro,  NC  27401 
(919)  272-1966 

HEYCO  METALS,  IMC. 
Stinson  Drive,  Rd.  9160 
Reading,  PA  19605 
(215)  926-4131 

HU8SEY  COPPER  LTD. 
Washington  Street 
Leetsdale,  PA  15056 
(412)  251-4200 

METALS  AMERICA 

135  Old  Boiling  Springs  Road 

Shelby,  NC  28150 

(704)  482-8200 

THE  MILLER  COMPANY 

99  Center  Street 
Meriden,  CT  06450-1010 
(203)  235-4474 


MUELLER  INDUSTRIES,  INC. 
2959  North  Rock  Road 
Wichita,  KS   67226 
(316)  636-6300 

OLIM  CORPORATION-BRASS  GROUP 
427  N.  Shamrock  Street 
East  Alton,  IL   62024-1174 
(618)  258-2000 

OUTOKUMPU  AMERICAN  BRASS 
P.O.  Box  981 
Buffalo,  NY   14240-0981 
(716)  879-6700 

PMX  INDUSTRIES,  INC. 
5300  Willow  Creek  Drive,  SW 
Cedar  Rapids,  lA  52404-4303 
(319)  368-7700 

REVERE  COPPER  PRODUCTS,  INC. 
P.O.  Box  300 
Rone,  NY   13440 
(315)  338-2022 

ULLRICH  COPPER,  IMC. 

2  Mark  Road 

Kenilworth,  NJ   07033-9979 

(908)  688-9260 

WATERBURY  ROLLING  MILLS,  IMC. 
P.O.  Box  550 
Waterbury,  CT  06720 
(203)  754-0151 

WESTERN  RESERVE  MANUPACTURINO 

COMPANY,  INC. 
5311  West  River  Road,  North 
Lorain,  OH  44055 
(216)  277-1226 

WI ELAND  METALS  SERVICE  CENTER 
567  Northgate  Parkway 
Wheeling,  IL  60090 
(708)  537-3990 

WOLVERINE  TUBE,  INC. 
2100  Market  Street,  N.E. 
P.O.  Box  2202 
Decatur,  AL   35609-2202 
(205)  353-1310 
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Chairman  Gibbons.  Mr.  Comer. 

STATEMENT  OF  CLARENCE  C.  COMER,  PRESIDENT  AND  CHIEF 
EXECUTIVE  OFFICER,  SOUTHDOWN,  INC^  HOUSTON,  TEX. 

Mr.  Comer.  I  am  Clarence  Comer,  president  and  chief  executive 
officer  of  Southdown,  Inc.  Southdown  is  the  third  largest  producer 
of  cement  in  the  United  States,  with  8  plants  and  2,500  employees. 
The  company  is  vertically  integrated,  with  ready-mixed  concrete 
operations  in  Florida  and  California. 

Cement  is  produced  in  a  mining  and  heavy  manufacturing  proc- 
ess which  involves  the  use  of  large  rotary  kilns.  Cement  is  the 
binding  agent  in  the  end  product  concrete,  which  is  used  in  vir- 
tually all  construction  projects.  It  is  quite  literally  the  foundation 
of  our  society. 

Since  1980,  U.S.  cement  producers  have  endured  massive  losses, 
resulting  in  an  abysmal  return  on  investment  performance  for  the 
industry.  Producers  have  reacted  predictably  under  these 
circumstances  by  closing  plants.  In  fact,  industry  capacity  declined 
by  over  10  percent  between  1980  and  1990.  With  only  isolated 
exceptions,  returns  on  investment  have  not  justified  new  plant 
construction. 

Ironically,  the  cement  industry's  financial  decline  encompassed 
the  extended  construction  boom  of  the  1980s.  Cement  consumption 
during  this  cycle  increased  over  40  percent  to  a  new  peak  in  1989. 

Why  did  the  cement  industry  fail  to  enjoy  strong  profitability  in 
this  construction  boom?  The  answer  to  this  question  in  a  word  is 
"dumping,"  dumping  which  materially  depressed  U.S.  cement 
prices.  Dumping  is,  of  course,  the  practice  of  selling  products  in  the 
United  States  at  prices  below  which  they  are  sold  in  their  home 
markets. 

Faced  with  substantial  excess  cement  capacity  in  the  early 
1980s,  many  countries  sold  cement  to  U.S.  import  terminal  opera- 
tors at  prices  well  below  the  levels  previously  existing  in  the  mar- 
ket. In  effect,  foreign  producers  used  protected  home  markets  to 
subsidize  their  U.S.  exports.  Their  high  home  market  sales  prices 
covered  total  costs  and  generated  healthy  returns  on  investment. 
Their  low  U.S.  export  prices,  which  were  well  below  their  total 
costs,  enabled  them  to  gain  a  substantial  share  of  the  U.S.  cement 
market  and  utilize  their  excess  capacity. 

The  effects  of  dumping  on  the  U.S.  cement  industry  have  been 
disastrous.  In  simple  economic  terms,  the  limitless  supply  of  low- 
cost  foreign  cement  created  a  permanent  oversupply  condition  in 
the  market.  When  supply  exceeds  demand,  basic  economic  laws  dic- 
tate that  prices  will  fall.  As  would  be  expected,  dumped  imports 
materially  depressed  U.S.  cement  prices.  In  fact,  U.S.  cement 
prices  were  much  lower  in  1990  than  they  were  in  1980. 

Assessing  this  situation,  I  concluded  in  1989  that  the  U.S.  ce- 
ment industry  had  a  very  bleak  future,  absent  some  relief  from 
these  illegal  trade  practices.  At  great  cost,  Southdown  organized 
U.S.  cement  producers  in  the  southern  tier  States  from  Florida  to 
California.  These  producers  successfully  prosecuted  petitions 
against  Mexico  and  Japan,  and  successfully  effected  the  settlement 
of  the  suit  against  Venezuela. 
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As  a  result,  imports  from  these  countries  have  declined  80  per- 
cent since  1989.  As  the  U.S.  economy  has  gradually  begun  to  im- 
prove, the  domestic  cement  industry  appears  to  be  headed  down 
the  long  road  to  recovery.  Wall  Street  now  even  believes  we  may 
have  avoided  the  industrial  scrap  heap. 

The  anticipated  recovery  of  this  industry  would  not  have  been 
possible  without  strong  antidumping  laws.  Contrary  to  in-vogue 
trade  thinking,  our  antidumping  laws  have  nothing  to  do  with  pro- 
tectionism. Our  antidumping  laws  are  about  fundamental  fairness. 
They  give  Americans  the  rignt  to  address  the  debilitating  effects  of 
dumping  which  have  destroyed  U.S.  industry  after  U.S.  industry, 
from  machine  tools  to  consumer  electronics. 

Unfortunately,  the  Dunkel  draft  represents  a  major  step  back- 
ward. It  does  not  represent  a  compromise.  It  represents  a  frontal 
assault  on  U.S.  law. 

The  Dunkel  draft's  5-year  sunset  provision  would  return  the  ce- 
ment industry  to  the  catastrophic  situation  it  faced  in  the  1980s. 
The  Dunkel  draft's  provisions  allowing  international  bureaucrats  to 
veto  ITC  decisions  through  binding  GATT  panel  reports  would 
eliminate  the  relief  that  has  been  approved  by  U.S.  courts. 

Adoption  of  the  Dunkel  draft  or  a  slightly  modified  Dunkel  draft 
would  inevitably  contribute  to  the  further  deindustrialization  of  our 
country.  We  need  more  high-value-added  manufacturing  jobs. 
These  jobs  provide  average  Ainericans  with  access  to  middle  class 
standards  of  living. 

Transferring  these  iobs  offshore  is  absurd  when  the  only  "com- 
parative advantage"  foreign  producers  enjoy  is  a  protected  home 
market  and  the  ability  to  illegally  dump  in  U.S.  markets.  I  strongly 
suggest  that  this  Congress  advise  the  Clinton  administration  and 
that  the  Dunkel  draft  would  give  foreigp  producers  a  green  light 
to  engage  in  international  price  discrimination  and  to  rob  our  in- 
dustries of  the  profitability  required  to  modernize  and  create  new 
jobs. 

Southdown  supports  NAFTA  because  we  favor  fair  and  open  com- 
petition. We  strongly  oppose  the  Dunkel  draft  because  it  effectively 
prevents  us  from  stopping  unfair  competition. 

Thank  you. 

TThe  prepared  statement  follows:] 


.-•.,■■3 
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THE  URUGUAY  ROUND  NEGOTIATIONS  THREATEN 
U.S.  MANUFACTURERS  AND  WORKERS 

Statement  By  Clarence  C.  Comer 

President  And  Chief  Executive  Officer 

Southdovm,  Inc. 

Before  The  House  Committee  On  Ways  And  Means 

Subcommittee  On  Trade 

November  4,  199  3 

Considerable  public  and  press  attention  is  currently 
being  focused  on  the  Administration's  efforts  to  seek 
Congressional  approval  of  the  controversial  North  American  Free 
Trade  Agreement  (NAFTA) .   Due  in  part  to  the  clamor  over  NAFTA, 
too  little  attention  is  being  devoted  to  the  Uruguay  Round 
international  trade  negotiations  that  are  scheduled  to  be 
concluded  by  December  15,  1993.   The  draft  Uruguay  Round 
agreement  proposed  by  former  GATT  Director  General  Arthur  Dunkel 
would  significantly  weaken  U.S.  laws  against  unfairly  traded 
imports,  result  in  a  loss  of  U.S.  manufacturing  jobs,  and 
accelerate  the  ongoing  process  of  de-industrialization  of  our 
economy,  which  has  significant  long-term  social  and  economic 
consequences . 

The  importance  to  the  U.S.  manufacturing  sector  of 
strong,  effective  remedies  against  unfairly  priced  imports  is 
exemplified  by  the  experience  of  the  U.S.  cement  industry.   A 
description  of  this  product  and  the  market  is  helpful  to 
understanding  the  cement  industry's  story. 

Cement  is  the  binding  agent  in  concrete.   As  an 
essential  component  of  virtually  all  construction,  concrete  is 
literally  the  foundation  of  modern  society.   Depending  upon 
economic  conditions,  the  United  States  consumes  from  70  million 
to  90  million  tons  of  cement  annually.   The  manufacture  of  the 
gray  portland  cement  used  to  produce  concrete  involves  the  mining 
and  crushing  of  large  quantities  of  limestone.   The  crushed 
limestone  is  combined  with  smaller  amounts  of  iron,  silica  and 
alumina  for  grinding  into  a  raw  meal  which  is  heated  in  rotary 
furnaces  or  kilns  to  temperatures  of  2700  degrees.   The  resulting 
intermediate  material,  called  cement  clinker,  is  combined  with 
gypsum  and  ground  into  the  finished  product,  a  fine  gray  powder. 

Cement  is  produced  to  standards  set  by  the  American 

Society  for  Testing  Materials.   As  a  result,  it  is  a  homogeneous, 

fungible  commodity.  Because  cement  producers'  ability  to 

differentiate  their  products  is  very  limited,  cement  sells  on  the 
basis  of  price. 

Demand  for  cement  is  closely  tied  to  the  construction 
cycle.   At  the  peak  of  the  construction  cycle,  the  domestic 
cement  industry  has  historically  experienced  strong  demand,  high 
capacity  utilization,  and  increased  prices.   As  the  construction 
cycle  reaches  its  trough,  cement  demand,  capacity  utilization, 
and  prices  have  typically  fallen. 

The  peaks  and  valleys  resulting  from  the  cyclical 
nature  of  the  industry  historically  averaged  out  to  provide  the 
industry  acceptable  profits  and  returns  on  investment. 
Accordingly,  the  industry's  performance  through  the  late  1970 's 
enabled  it  to  generate  or  attract  the  capital  required  to 
modernize  aging  plants  and  equipment  and  to  expand  production 
capacity  to  meet  growing  demand. 

Beginning  in  the  1980's,  however,  the  dynamics  of  the 
cement  industry  were  radically  altered  by  the  massive  intrusion 
of  dumped  imported  cement  from  Mexico,  Japan,  and  other 
countries.   The  prices  at  which  these  countries  sold  cement  in 
the  United  States  were  significantly  lower  than  prevailing  prices 
for  cement  in  the  exporters'  protected  home  markets.   Cement 
manufacturers  from  these  countries  were  nevertheless  able  to 
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profit  from  dumping  by  exporting  otherwise  unutilized  production 
capacity  to  the  United  States  at  prices  above  their  variable 
manufacturing  costs. 

The  increasingly  large  volume  of  low-priced  imported 
cement  altered  the  balance  between  supply  and  demand  in  the  U.S. 
cement  market  by  effectively  creating  a  perpetual  "excess  supply" 
situation.   During  the  robust  economic  expansion  that  prevailed 
from  1983  to  1989,  cement  consumption  increased  by  25  million 
tons,  or  40  percent,  over  the  previous  cyclical  trough  in  1982. 
Because  of  the  limitless  supply  of  dumped  imports,  however, 
cement  prices  departed  from  previous  historical  patterns  and 
actually  declined  during  this  boom  in  the  construction  cycle.   In 
fact,  prices  for  cement  fell  by  approximately  $20  per  ton  in  real 
dollar  terms  from  1980  to  1990. 

In  this  severely  depressed  pricing  environment,  the 
economic  condition  of  the  domestic  cement  industry  became  so 
debilitated  that,  rather  than  following  the  historical  pattern  of 
expanding  capacity  during  the  upturn  in  consumption,  the  industry 
abandoned  9  million  tons,  or  10  percent,  of  its  existing 
capacity.   The  number  of  plants  declined  23  percent,  from  142  in 
1980  to  109  in  1990.   The  industry's  return  on  investment  was 
simply  too  low  to  economically  justify  the  commitment  of 
additional  capital  to  new  plants  and  equipment. 

At  Southdown,  we  realized  that  the  economic  viability 
of  the  industry  depended  on  reversing  the  price  depressing 
effects  of  dumped  cement  imports.   Enlisting  the  support  of  other 
producers  with  plants  located  in  the  eight  southern  tier  states, 
we  filed  our  first  petition  against  dumped  imports  of  cement  and 
cement  clinker  from  Mexico  in  1989.   We  did  so  with  full 
knowledge  that,  despite  the  declining  condition  of  the  cement 
industry,  domestic  manufacturers  had  lost  a  series  of  previous 
antidumping  cases,  including  major  cases  in  1978,  1983  and  1986. 
We  believed  that  we  had  a  compelling  case  to  make.   We  also 
believed  that,  if  the  industry  was  willing  to  put  capital  at  risk 
to  manufacture  a  product  as  efficiently  and  cost  effectively  as 
it  can  be  produced  anywhere  in  the  world,  we  should  not  be  denied 
the  right  to  survive  and  prosper  simply  because  the  trade  laws 
had  not  been  enforced  in  the  past. 

At  tremendous  cost,  we  prevailed.   Cement  producers 
secured  antidumping  orders  against  dumped  imports  from  Mexico  in 
1990  and  against  dumped  imports  from  Japan  in  1991.   An 
antidumping  investigation  of  imports  from  Venezuela  was  suspended 
early  in  1992  with  an  agreement  by  Venezuelan  exporters  not  to 
sell  cement  and  cement  clinker  in  the  United  States  at  prices 
lower  than  their  prices  in  Venezuela. 

The  results  of  these  victories  have  been  dramatic.   The 
annual  volume  of  imports  from  Mexico,  Japan,  and  Venezuela  has 
declined  over  80  percent  since  1989.   Import  prices  have  improved 
markedly.   As  a  result,  domestic  cement  prices  have  begun  to  rise 
across  the  country  for  the  first  time  in  over  a  decade. 

The  resurgence  of  the  domestic  cement  industry  is  by  no 
means  complete,  nor  will  it  be  easy.   Because  of  the  U.S. 
antidumping  law,  however,  the  domestic  cement  industry  is  again 
able  to  compete  on  a  fair  basis  with  imports  from  other 
countries.   Although  petitioning  for  dumping  relief  is  a  costly 
and  uncertain  course  for  domestic  industries  to  undertake,  the 
antidumping  law  can  be  a  powerful  corrective  to  unfairly  priced 
imports  when  properly  enforced.   The  United  States  needs  to 
retain  its  full  ability  to  remedy  unfair  trading  practices. 

The  Dunkel  draft,  however,  would  upset  the  cement 
industry's  hard-won  relief  and  would  discourage  other  industries 
from  even  seeking  relief.   It  would  compel  sweeping  changes  to 
the  U.S.  antidumping  law.   Many  of  these  changes  would  clearly  be 
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harmful  to  the  interests  of  U.S.  manufacturers  like  the  cement 
industry.   They  would,  for  example,  make  it  more  difficult  for 
U.S.  industries  to  file  an  unfair  trade  case  by  imposing 
unreasonably  stringent  standards  for  determining  whether  the 
petitioner  has  "standing"  to  file  a  case.   Moreover,  U.S.  labor 
unions  would  likely  lose  the  right  to  seek  relief  under  the  trade 
laws. 

Methodological  changes  to  the  dumping  calculation 
required  by  the  Dunkel  draft  would  also  make  it  more  difficult  to 
find  that  dumping  has  occurred  and  would  diminish  the  relief 
provided  against  dumped  imports  even  where  dumping  is  found  to 
exist.   The  Dunkel  draft  would  also  make  it  more  difficult  to 
make  the  required  showing  that  the  domestic  industry  is 
economically  injured  by  the  dumped  imports,  because  it  does  not 
authorize  the  U.S.  International  Trade  Commission  to  take  into 
account  the  combined  impact  of  unfairly  traded  imports  from 
multiple  countries. 

In  addition,  the  Dunkel  draft  would  rob  U.S.  industry 
and  labor  of  the  ability  to  obtain  meaningful,  long-term  relief 
against  dumping  and  subsidies.   After  five  years,  the  domestic 
petitioner  would  be  forced  to  prove  its  injury  case  all  over 
again  in  order  to  keep  relief  in  effect. 

The  Dunkel  text's  provisions  for  the  settlement  of 
antidumping  disputes  between  countries  would  also  be  harmful  to 
the  interests  of  U.S.  manufacturers.   Here,  too,  the  cement 
industry  has  first-hand  experience.   The  Mexican  Government 
challenged  the  U.S.  antidumping  order  on  Mexican  cement  under 
procedures  provided  in  the  GATT  Anti-dumping  Code.   The  industry 
incurred  considerable  expense  defending  its  interests  against 
Mexico's  politically  motivated  GATT  case.   Predictably,  the  GATT 
panel's  July  1992  report  was  adverse  to  the  United  States  and  the 
U.S.  cement  industry.   The  panel  based  its  decision  on  the 
conclusion  that  the  U.S.  Commerce  Department  should  have 
determined,  prior  to  initiating  the  investigation,  that  the 
antidumping  petition  was  supported  by  the  domestic  industry. 
This  result  is  not  compelled  by  the  language  of  the  Anti-dumping 
Code,  is  contrary  to  U.S.  law  and  practice,  and  was  never  argued 
to  the  Commerce  Department  by  the  Mexican  exporters.   In  effect, 
the  panel  ruled  that  Commerce  has  never  properly  initiated  an 
antidumping  or  countervailing  duty  case  in  compliance  with  the 
Anti-dumping  Code. 

As  permitted  by  current  GATT  rules,  the  U.S.  Government 
has  not  agreed  to  the  adoption  of  the  panel  report  by  the  GATT 
Anti-dumping  Code  Committee.   Under  the  Dunkel  draft,  however, 
the  United  States  would  be  compelled  to  adhere  to  adverse  GATT 
panel  decisions,  no  matter  how  erroneous,  politically  motivated, 
or  detrimental  to  U.S.  interests.   Thus,  antidumping  relief 
fairly  won  before  U.S.  agencies  and  sustained  in  the  U.S.  courts 
would  be  wiped  out  by  panels  of  international  bureaucrats,  who 
would  be  free  under  the  Dunkel  draft  to  substitute  their  judgment 
freely  for  that  of  U.S.  authorities.   The  Dunkel  draft  provides 
no  standards  for  a  panel's  review  and  requires  no  deference  to 
the  findings  and  conclusions  of  the  International  Trade 
Commission  and  the  Commerce  Department. 

The  Dunkel  draft  is  not  intended  to  represent  a 
compromise  among  the  various  national  interests  involved  in  the 
Uruguay  Round.   Rather,  it  reflects  the  interests  of  Japan  and 
other  export-dependent  countries  whose  manufacturers  benefit  from 
formal  and  informal  import  barriers  that  protect  their  home 
markets  from  foreign  competition  and  permit  them  to  engage  in 
international  price  discrimination,  that  is,  to  export  to  the 
United  States  at  lower  prices  than  they  charge  in  their  home 
market.   These  countries  have  tried  to  influence  the  outcome  of 
the  Uruguay  Round  negotiations  through  a  well-financed  lobbying 
and  public  relations  campaign  that  portrays  antidumping  remedies 
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as  protectionism  for  inefficiently  operated,  failing  domestic 
industries. 

The  U.S.  antidumping  law,  however,  is  anything  but 
protectionist  and  does  not  serve  merely  to  prop  up  aging  and 
inefficient  production.   It  provides  a  remedy  only  against 
unfairly  traded  imports,  not  fairly  traded  imports.   If  relief  is 
effective,  as  in  the  cases  involving  cement  imports,  it  will 
result  in  trade  at  fair  prices.   The  free  flow  of  fairly  priced 
foreign  goods  is  unimpeded.   Because  the  antidumping  law  serves 
to  deflect  protectionist  pressures  away  from  U.S.  lawmakers  by 
providing  an  administrative  remedy  against  unfairly  priced 
imports,  the  Dunkel  draft's  weakening  of  this  law  would  actually 
increase  the  likelihood  that  Congress  would  opt  for  protectionist 
measures  in  the  future. 

The  antidumping  law  also  does  not  sacrifice  consumer 
benefits  for  protection  of  industries  and  jobs.   The  savings  to 
consvimers  from  purchasing  dumped  merchandise  are  merely 
transitory.   In  the  long  run,  unfairly  priced  imports  displace 
U.S.  production,  force  reductions  in  domestic  production  capacity 
and  industrial  employment,  and  make  U.S.  consumers  more  dependent 
upon  foreign  sources  of  supply.   As  a  result,  U.S.  consumers 
become  vulnerable  to  supply  disruptions  and  higher  prices  in  the 
future. 

It  also  should  be  pointed  out  that  the  antidumping  law 
is  procedurally  fair  to  foreign  exporting  interests.   Foreign 
companies  and  governments  aere   permitted  full  participation  in 
trade  cases.   Representatives  of  foreign  interests  are  given 
access  to  all  evidence  that  will  be  considered  by  U.S.  agencies 
in  making  their  decisions.   These  decisions  are  also  subject  to 
review  by  the  Federal  courts  to  ensure  against  errors  of  fact  or 
law.   For  example,  after  several  years  of  appeals,  our  August 
1990  antidumping  order  against  cement  from  Mexico  has  finally 
been  affirmed  by  the  U.S.  Court  of  International  Trade  and  the 
U.S.  Court  of  Appeals  for  the  Federal  Circuit.   Our  May  1991 
order  against  cement  from  Japan  is  still  on  appeal. 

The  "disruption"  to  international  trade  asserted  by 
foreign  exporting  interests  is  illusory  in  any  event.   Despite 
the  immense  volume  of  U.S.  imports  and  the  great  variety  of 
different  goods  being  imported  into  the  United  States,  few 
antidumping  cases  are  filed  each  year.   Moreover,  statistics 
compiled  by  the  U.S.  Department  of  Commerce  demonstrate  that  the 
majority  of  antidumping  cases  are  decided  against  the  domestic 
petitioners.   Consequently,  only  a  minuscule  percentage  of  all 
imports  into  this  country  are  subject  to  antidumping  duty  orders. 

The  U.S.  cement  industry  has  never  sought  to  hide 
behind  protectionist  barriers.   We  welcome  fair  competition,  both 
foreign  and  domestic.   For  this  reason.  Southdown  supports  NAFTA. 
Unlike  the  Dunkel  draft,  NAFTA  expressly  preserves  current  U.S. 
law  against  injurious  dumping. 

As  the  experience  of  the  cement  industry  demonstrates, 
the  continued  competitiveness  of  the  U.S.  manufacturing  sector 
can  only  be  ensured  if  effective  relief  against  dumped  imports 
remains  available.   If  the  ability  of  the  United  States  to 
counteract  unfairly  priced  imports  is  lost  as  a  result  of  the 
Uruguay  Round,  it  will  contribute  in  a  major  way  to  the  further 
loss  of  domestic  industrial  capacity  and  manufacturing  employment 
and  the  irretrievable  de-industrialization  of  the  U.S.  economy. 

As  the  December  15  deadline  for  a  Uruguay  Round 
agreement  approaches,  the  Clinton  Administration  will  be  under 
increasing  pressure  from  our  trading  partners  to  make  a  deal — any 
deal — to  bring  the  Uruguay  Round  to  a  "successful"  conclusion. 
Dumping,  of  course,  is  only  one  of  the  matters  under  negotiation 
in  the  multi-faceted  Uruguay  Round  talks.   Many  U.S.  industries 
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have  worked  hard  to  lower  tariff  and  non-tariff  barriers  to  free 
trade,  and  other  industries  hope  to  obtain  liberalization  of 
trade  in  services  and  enhanced  protection  of  U.S.  intellectual 
property  abroad.   These  are  all  important  goals. 

A  successful  result  for  U.S.  business  and  industry  in 
the  Uruguay  Round,  however,  should  balance  the  expansion  of  free 
trade  with  the  preservation  of  fair  trade,  and  must  not  bargain 
away  the  interests  of  U.S.  producers  and  workers.   U.S.  Trade 
Representative  Mickey  Kantor  has  promised  that  the  Clinton 
Administration  "is  committed  to  seeking  a  Uruguay  Round  agreement 
which  preserves  our  antidumping  and  countervailing  duty  laws  as 
effective  remedies  against  unfair  trade  practices."   To  be  true 
to  its  commitment,  the  Administration  must  insist  that  the  Dunkel 
draft  not  be  the  basic  instrument  for  negotiating  a  Uruguay  Round 
agreement  on  dumping  and  demand  that  the  final  agreement  fully 
protect  U.S.  remedies  against  unfair  import  competition.   Should 
the  Administration  fail  to  do  so,  Congress  should  be  prepared  to 
reject  the  resulting  agreement. 
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Chairman  Gibbons.  Mr.  Stewart. 

STATEMENT  OF  TERENCE  P.  STEWART,  MANAGING  PARTNER, 
STEWART  &  STEWART,  WASfflNGTON,  D.C. 

Mr.  Stewart.  Good  morning,  Mr.  Chairman. 

Chairman  Gibbons.  Good  morning. 

Mr.  Stewart.  It  is  a  pleasure  to  be  here. 

A  lot  of  the  testimony  yesterday  and  today  revolved  around  the 
rules  section  of  the  Uruguay  round.  In  testimony  before  your  sub- 
committee back  in  January  1992,  I  basically  took  a  position  very 
similar  to  the  gentlemen  on  this  panel  and  some  of  the  prior  pan- 
els. I  think  Mr.  Garfinkel  yesterday  accurately  summarized  it  that 
any  objective  analysis  of  the  Dunkel  text  in  the  dumping  and  sub- 
sidy areas  would  say  we  are  moving  backwards. 

What  I  would  like  to  do  this  morning  is  not  focus  on  that,  be- 
cause you  have  heard  a  lot  of  testimony,  but  rather  walk  through 
some  of  the  other  areas,  because  some  of  the  problems  you  see  in 
the  Dunkel  text  in  the  dumping  and  subsidies  areas  were  reflected 
as  whole  in  concerns  expressed  by  the  financial  services  people  yes- 
terday and  some  of  the  intellectual  property  people. 

It  goes  to  part  of  the  problem  of  negotiating  multilateral  rules 
which  seems  to  be  that  countries  negotiate  rules  the  same  way 
they  negotiate  market  access,  namely  that  it  is  a  compromise  re- 
gardless of  whether  the  compromise  supports  or  enhances  the  un- 
derlying objectives. 

That  was  the  problem  in  the  dumping  and  subsidy  areas.  And  I 
believe  the  reason  that  financial  services  remains  concerned,  and 
that  the  intellectual  property  community  remains  concerned  is  not 
that  the  texts  that  are  there  are  not  substantial  texts  in  and  of 
themselves,  and  substantial  advances,  but  rather  that  there  were 
certain  compromises  given  to  developing  countries  or  others  that 
create  substantial  loopholes  with  which  they  have  particular  con- 
cerns. 

What  I  have  done  in  my  testimony  is  to  try  to  give  a  snapshot 
of  where  the  negotiations  are  as  of  the  beginning  of  this  week  in 
the  hope  that  it  might  be  of  assistance  to  you  and  your  colleagues. 
And  I  include  in  my  analysis  a  scorecard.  If  what  the  Congress  in 
fact  has  an  interest  in,  comparing  what  is  in  the  text  and  the  nego- 
tiations with  what  the  Congress  established  as  the  negotiating  ob- 
jectives in  the  1988  Trade  and  Competitiveness  Act. 

Some  of  the  grades  are  low,  some  are  high.  And  I  think  that  is 
probably  fairly  typical  for  a  negotiation  that  is  as  complex  and  as 
far-reaching  as  the  Uruguay  round  negotiation  has  attempted  to 
be. 

The  problems  that  many  companies  have  with  the  round  are  that 
some  of  the  important  issues,  particularly  vis-a-vis  Japan,  that 
would  be  relevant  to  opening  that  market  are  not  part  of  the  Uru- 
guay round  process,  and  hence  whatever  comes  out  will  not  help 
us  significantly  advance  interest  vis-a-vis  Japan. 

Other  concerns  flow  from  the  fact  that  in  7  years  the  hot  issues, 
if  you  will,  have  changed.  Trade  and  the  environment  is  there.  It 
was  not  there  at  the  beginning  of  the  process.  Obviously,  the  tuna 
panel  a  year  or  two  ago  changed  the  dynamics  as  to  how  important 
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resolution  of  environmental  issues  is  in  the  context  of  completing 
this  round. 

Similarly  the  emergence  of  China  as  a  major  exporter  was  not  a 
factor  at  the  beginning  of  the  negotiations,  and  some  of  the  con- 
cerns you  have  heard  in  the  last  2  days  reflect  the  fact  that  it  is 
now  an  exporting  powerhouse,  and  the  rules  of  engagement,  if  you 
will,  don't  really  apply  to  countries  that  continue  to  be  in  a  state 
of  transition,  if  you  will,  where  the  factors  of  production  continue 
to  be  skewed  in  many  instances,  and  it  is  a  microcosm  of  the  prob- 
lems we  face  in  central  and  eastern  Europe. 

If  you  look  at  market  access,  on  the  industrial  goods,  the  offers 
are  at  the  moment  probably  a  minimally  acceptable  package,  as 
that  was  defined  by  the  negotiating  partners  in  the  Uruguay  round 
process.  And  on  agriculture,  to  be  generous  would  be  to  say  it  is 
a  small  package.  There  are  rampant  problems  in  the  agriculture 
negotiations  that  reflect  the  sensitivities  of  many  countries. 

While  we  have  placed  a  lot  of  focus  on  the  European  Community, 
Europe  is  only  one  of  many  players  in  this  round  that  have  sud- 
stantial  concerns  that  go  beyond  economic  interests  in  terms  of  ag- 
ricultural difficulties.  Rice  in  Japan  and  Korea,  dairy  in  many 
countries  in  the  world,  are  just  other  examples. 

So  you  are  faced  with  what  will  be  at  best  a  minimalist  package 
on  agriculture,  a  decent  package  on  industrial  goods,  even  if  there 
is  no  further  advancement,  and  a  service  negotiation  that  in  terms 
of  any  reasonable  expectation  at  the  beginning  of  the  round  would 
have  to  be  viewed  as  a  very  substantial  success.  Some  areas  where 
that  remains  not  true  and  where  the  United  States  is  preserving 
its  rights  through  consideration  of  an  MFN  exception  such  as  fi- 
nancial services. 

Some  issues  in  service  have  arisen  which  were  not  anticipated, 
such  as  the  direction  taxation  question  and  whether  or  not  national 
treatment  should  be  applied.  The  United  States  to  date  has  been 
taking  a  position  which  may  or  may  not  adversely  affect  our  multi- 
national companies  who  do  business  around  the  world.  Any  time 
there  are  exceptions  taken,  obviously  our  trading  partners  will  be 
taking  similar  exceptions.  We  tend  to  think  of  ourselves  as  more 
open,  more  transparent,  and  a  fairer  country  than  many  of  our 
trading  partners.  If  we  have  reservations  about  national  treatment 
on  direct  taxation,  what  will  the  implications  be  for  our  companies 
that  do  business  abroad? 

On  the  institutional  issues  and  dispute  settlement,  there  is  both, 
I  would  say,  an  underlying  concern  perhaps  organizationally  in  the 
Congress  as  to  whether  we  should  be  supporting  new  multilateral 
organizations.  There  is  a  concern  on  national  sovereignty.  There 
are  environmental  concerns  that  permeate  those  two.  And  there 
are  concerns  on  important  sectors  or  issues  such  as  the  Jones  Act 
and  whether  or  not  it  will  be  grandfathered. 

To  date,  there  has  not  been  significant  movement  on  the  resolu- 
tion of  these  issues.  The  European  Community  has  now  positioned 
itself  to  have  on  its  list  of  reasons  the  United  States  should  be 
blamed  for  an  eventual  failure,  what  our  ultimate  position  on  the 
MTO  is. 

So  hopefully  when  the  Congress  has  the  opportunity  to  evaluate 
a  package,  assuming  a  package  comes  back  in  the  middle  of  Decem- 
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ber,  and  whether  the  underlying  concerns  that  have  led  to  a  sub- 
stantial opposition  to  the  MTO  have  been  solved,  hopefully  it  will 
be  considered  whether  the  issues  have  been  solved  through  some 
of  the  technical  detail  work,  if  you  will. 

Dispute  settlement  is  a  critical  issue  in  some  sectors,  certainly  in 
dumping  and  subsidies.  I  understand  that  the  testimony  yesterday 
raised  concerns  from  the  point  of  view  of  intellectual  property  as 
to  whether  folks  could  live  under  the  U.S.  proposal  that  has  been 
tabled.  I  believe  there  is  a  misunderstanding  as  to  what  is  attempt- 
ing to  be  achieved,  and  what  some  of  the  underlying  causes  for  the 
U.S.  position  on  dispute  settlement  have  been.  I  would  be  happy 
to  address  those  in  the  question  and  smswer  period  if  you  have  an 
interest. 

On  rules,  we  have  talked  about  some  rules  areas;  on  others  there 
is  reasonable  success.  The  safeguards  code  is  a  decent  package  in 
terms  of  U.S.  objectives.  Clearly  dumping  is  not.  In  subsidies,  some 
of  the  progress  that  was  made  appears  to  be  being  lost  in  the  har- 
monization process  that  is  ongoing  in  Geneva  at  the  current  time. 
And  the  critical  issues,  the  issues  of  reopening  have  yet  to  occur. 

Most  of  us,  whether  we  are  concerned  with  dumping,  whether  we 
are  concerned  with  TRIP,  whether  we  are  concerned  with  the  envi- 
ronmental issues  that  were  put  on  the  table  in  December  1992, 
don't  yet  know  what  the  final  set  of  parameters  will  be.  The  Track 
IV  process  in  the  next  40  days  will  obviously  be  important. 

It  is  critical  for  our  negotiators  that  Congress  continue  to  supply 
a  strong  message  that  a  balanced  deal  must  be  the  end  result,  and 
a  balanced  deal  from  the  United  States  requires  a  list  of  issues  to 
be  corrected  across  a  number  of  spectrums.  Certainly  dumping  is 
one  of  the  important  areas  that  must  be  addressed. 

Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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BEFORE  THE  COMMITTEE  ON  WAYS  AND  MEANS 

SUBCOMMITTEE  ON  TRADE 

U.S.  HOUSE  OF  REPRESENTATIVES 


HEARING  ON  THE  URUGUAY  ROUND 

OF  MULTILATERAL  TRADE  NEGOTIATIONS 

NOVEMBER  5.  1993 


STATEMENT  OF  TERENCE  P.  STEWART.  ESQ. 
STEWART  AND  STEWART 


I.  Introduction. 


I  appear  today  to  present  my  personal  views  on  the  current  status  of 
negotiations  In  the  Uruguay  Round  and  how  those  negotiations  may  effect  U.S. 
Industries.  As  the  Comnlttee  may  be  aware,  our  firm  has  monitored 
developments  In  the  Uruguay  Round  closely  during  the  last  four  years  and  has 
prepared  a  treatise  on  the  negotiating  history  of  the  Round*  which  has 
recently  been  published  and  which  will  hopefully  be  updated  when  the  Round 
concludes. 

A.  Market  Access 

While  the  market  access  agreement  announced  In  Tokyo  In  July  has 
helped  frame  the  approach  of  the  major  Industrialized  countries  to  the 
Industrial  products  sector,  the  Tokyo  package  has  received  differing 
interpretations  by  the  participants.  Nonetheless,  the  size  of  the  package  of 
tariff  reductions  on  Industrial  products  presented  by  the  Quad  countries  to 
date  In  Geneva  (some  on  an  "Illustrative"  basis)  would  meet  the  general  Round 
objectives  of  a  minimum  overall  reduction  of  about  one  third.  Each  country 
has  adopted  a  different  approach  to  meeting  the  one  third  target.  For 
example,  the  U.S.  has  pursued  sectoral  zero-for-zero  arrangements  and 
participation  In  the  chemical  sector  harmonization  process  for  much  of  the 
duty  reductions  contained  In  Its  offer.  The  European  Community  has  been 
wining  to  participate  In  many  of  the  zero-for-zero  groups  but  has  emphasized 
tariff  peak  reductions  —  the  EC  has  the  fewest  tariff  categories  with 
existing  tariffs  at  151  or  above  of  the  Quad  countries  —  while  minimizing 
duty  reductions  offered  on  a  range  of  major  Industrial  products  with  tariffs 
1n  the  12-14X  range  (just  below  the  EC-promoted  definition  of  peak,  15%). 
Japan  has  made  offers  that  have  Included  binding  existing  duty  levels  on  many 
products  where  duties  were  "temporarily"  reduced.  This  means  that  there  will 
likely  be  minimal  further  Increased  access  to  the  Japanese  market  from  duty 
reductions  as  a  result  of  the  Round. 

As  the  Committee  Is  aware,  the  U.S.  Is  Interested  In  Increasing  the 
number  of  zero-for-zero  sectors  (electronics,  nonferrous  metals,  scientific 
Instruments).  Europe  has  been  seeking  substantial  reductions  In  tariff  peaks 
by  the  United  States  and  other  Quad  participants.  Because  tariff  peaks  In 
industrial  products  are  generally  In  products  of  proven  Import  sensitivity  and 
often  appear  where  other  market  access  Issues  are  Involved  (e.g., 
reintegration  of  textiles  and  apparel)  and  because  the  U.S.  has  attempted  to 
pursue  a  largely  request-offer  approach,  to  date  there  has  been  qq 
breakthrough  In  an  Industrial  products  market  access  package  that  would  permit 
reductions  bigger  than  the  "minimum"  overall  package  that  Is  Included  In 
existing  offers.  The  European  Community  has  not  supported  the  efforts  of  the 
U.S.  and  EC  textile  and  apparel  Industries  to  arrive  at  a  mutually  agreeable 
market  access  package  on  textiles  and  apparel.  Absent  such  a  breakthrough 
between  the  Industries  and  acceptance  of  any  resulting  package  by  the 
respective  governments.  It  Is  not  clear  that  the  final  market  access  package 


*  Stewart  and  Stewart,  The  GATT  Uruguay  Round:  A  Negotiating  History 
(19B6-1992)  (Terence  P.  Stewart.  General  Ed1tor)(1993)  (Kluwer  Law  and 
Taxation  Publishers). 
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will  be  as  "big"  as  many  exporting  Industries  would  prefer.  Indeed,  It  Is 
possible  that  agreement  on  certain  zero-for-zero  categories  may  not  survive 
the  resolution  of  remaining  Issues  by  Quad  participants.  Because  there 
remains  uncertainty  as  to  what  the  Quad  In  fact  Intends  to  agree  upon,  there 
has  been  hesitation  by  other  countries  to  put  large  offers  on  the  table. 

Despite  the  uncertainty,  it  Is  my  understanding  that  to  date  there 
has  been  some  positive  response  to  the  Tokyo  package,  Including  the 
zero-for-zero  options.  For  example,  I  am  Informed  thart  Korea  has  Informally 
offered  to  accept  six  of  the  eight  zero-for-zero  categories  (excluding  beer 
and  distilled  spirits).  However,  for  many  countries,  the  commercial  benefit 
from  the  zero-for-zero  offerings  lies  In  categories  rejected  to  date  by  the  EC 
and/or  other  members  of  the  Quad  (e.g.,  nonferrous  metals)  or  that  were  not 
part  of  the  Quad  package  —  e.g.,  fish  (New  Zealand  and  a  number  of  other 
countries),  oil  seeds  (Argentina).  Other  zero-for-zero  requests  presented  to 
governments  have  not  yet  been  acted  upon  even  where  there  are  indications  of 
support  from  other  countries  (e.g.,  cut  flower  Industry  request  to  the  U.S. 
for  Inclusion  In  the  zero-for-zero  offers;  Indications  of  support  from  major 
cut  flower  exporting  countries  like  Colombia). 

On  market  access  In  agriculture,  the  issues  are  complicated  by 
factors  ranging  from  the  political  Importance  of  farming  Interests  In  many 
countries,  national  security/food  self-sufficiency,  balance  of  trade 
considerations,  foreign  debt,  food  aid  needs,  and  cultural/historical  Issues. 
Hhlle  much  of  the  focus  has  understandably  been  on  the  European  Community  and 
Its  ability  to  accept  the  Draft  Final  Act  as  revised  In  the  bilateral  Blair 
House  agreement,  the  EC  and  more  particularly  France  are  not  the  only  parties 
with  major  problems  with  the  existing  Draft  Final  Act:  Japan  and  Korea  on 
rice,  Canada,  Switzerland,  certain  Nordic  countries  on  dairy,  Mexico  on  other 
products.  Moreover,  the  liberalization  envisioned  by  the  Draft  Final  Act  Is 
likely  to  cause  substantial  financial  difficulties  for  some  of  the  poorest 
countries  In  the  world.  Many  countries  describe  the  schedules  presented  to 
date  as  containing  significant  "dirty  tariff Icatlon"  by  most,  if  not  all, 
players.  To  the  extent  that  the  market  liberalization  process  of 
tariff Icatlon  Is  not  calculated  on  formulae  that  minimize  the  Inflationary 
claims  of  the  submitters,  agricultural  exporters  In  the  United  States  and  In 
other  countries  will  find  market  liberalization  even  more  watered  down  than 
the  numbers  and  criteria  in  the  Draft  Final  Act  and  Blair  House  agreement 
suggest. 

There  Is  substantial  discussion  In  Geneva  of  a  "deal"  between  the 
United  States  and  Japan  that  would  permit  Japan  to  postpone  the  tariff Icatlon 
process  on  rice  In  exchange  for  expanded  minimum  market  access  figures.  To 
the  extent  such  an  arrangement  Is  reached,  many  other  countries  presumably 
have  an  Interest  In  whether  the  mechanism  adopted  will  solve  their  problem. 
At  the  same  time,  agricultural  exporters  have  Important  concerns  about  whether 
such  an  arrangement  will  undermine  the  existing  perceived  balance  In  the  Draft 
Final  Act  and  lead  to  the  unraveling  of  the  overall  negotiations.  Even  the 
rumored  arrangement  on  rice  for  Japan  does  not  appear  to  be  sufficient  for 
some  countries.  For  example,  Korea  has  started  the  process  of  distancing  Its 
particular  circumstances  from  those  of  Japan,  pushing  for  total  exclusion  of 
Korean  rice  from  the  market  liberalizing  efforts. 

Side  deals  are  also  rumored  as  being  considered  between  a  number  of 
other  countries  as  major  participants  pursue  bilateral  negotiations.  Some 
developing  countries  are  attempting  to  sort  out  concerns  on  the  agriculture 
package  In  bilateral  negotiations  as  well.  For  example,  India  has  a  number  of 
concerns.  Including  exceptions  for  certain  subsidy  programs  or  the  ability, 
despite  the  "peace  clause"  In  agriculture,  to  resort  to  traditional  GATT 
remedies  If  agricultural  Imports  cause  difficulties  In  India. 

Finally,  while  some  progress  on  some  underlying  DFA  Issues  In 
agriculture  were  reported  as  being  made,  little  progress  has  been  reported  on 
the  textile  negotiations.  While  the  U.S.  and  EC  Industries  have  attempted  to 
reach  a  common  position,  some  major  exporters,  such  as  India  and  Pakistan, 
continue  to  push  for  an  expansion  of  the  speed  and  size  of  reintegration 
efforts. 
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There  also  remains  substantial  unhapplness  among  developing  countries 
on  market  access  opportunities  In  tropical  products  (exacerbated  by  the 
ongoing  dispute  over  access  by  Central  and  South  American  producers  of  bananas 
to  the  European  Community)  and  natural  resources. 

Despite  the  continuing  difficulties  In  agriculture  and  the  smaller 
than  desired  existing  proposals  on  Industrial  tariffs,  the  Director  General  of 
the  GATT  Indicated  on  Monday  of  this  week  In  Geneva,  "we  have  66  comprehensive 
and  6  non-comprehensive  draft  schedules  of  concessions  from  participants 
representing  In  aggregate  the  great  bulk  of  world  trade."  This  Is  the  most 
participation  In  terms  of  tariff  reductions  and  bindings  by  countries  In  the 
history  of  the  GATT.  Further  offers  and  at  least  some  Improvements  In 
existing  offers  remain  a  probability. 

Six  weeks  before  the  scheduled  conclusion  of  the  Round,  it  appears 
likely  that  the  market  access  package  will  meet  minimum  expectations  on 
Industrial  goods  and  will  be  a  small  package  In  agriculture. 

B.  Services 

In  services  a  revised  framework  agreement  was  circulated  on  October 
1st  and  was  updated  by  a  draft  circulated  on  October  29th,  reportedly  leaving 
only  a  few  Issues  unresolved.  Many  countries  revised  their  offers  of  Initial 
commitments  or  supplied  Initial  offers  In  the  last  thirty  days.  As  of 
November  1st,  "sixty-seven  offers  of  Initial  commitments  covering  81 
countries"  had  been  submitted.  Hhlle  many  offers  from  developing  countries 
cover  only  a  few  issues  and  while  a  number  of  areas  remain  controversial, 
there  appears  to  have  been  more  progress  on  services  than  any  other  area  of 
the  Round  In  the  last  year. 

Several  areas  of  controversy  remain: 

(a)  whether  the  United  States  will  take  an  exception  to  MFN 
obligations  for  financial  services; 

(b)  whether  the  U.S.  will  continue  to  take  a  "horizontal  limitation" 
on  national  treatment  for  direct  taxation  In  Its  schedules; 

(c)  what.  If  any,  maritime  sectors  will  be  offered  by  the  United 
States;  and 

(d)  whether  the  European  Community  will  make  an  offer  In  the  audio/ 
visual  sector. 

On  financial  services,  It  Is  my  understanding  that  a  number  of 
countries  are  perceived  by  the  United  States  to  have  made  Inadequate  Initial 
commitments.  The  U.S.,  accompanied  by  the  EC,  will  be  visiting  many  of  these 
countries  during  the  next  several  weeks  to  review  existing  concerns  and, 
hopefully,  improve  the  size  of  Initial  commitment  offers.  Absent  movement  by 
these  countries,  the  U.S.  will  likely  adopt  Its  two-tiered  approach  on 
financial  services,  essentially  taking  an  exemption  from  MFN  requirements  for 
selected  countries. 

On  direct  taxation,  the  United  States  Is  reported  to  have  taken  a 
"horizontal  limitation"  In  Its  schedule  on  the  application  of  national 
treatment.  In  recent  months  a  range  of  concerns  have  been  raised  about  the 
Implications  of  a  national  treatment  commitment  In  the  context  of  direct 
taxation.  Including  the  ability  to  assure  equitable  tax  payments  by 
subsidiaries  of  foreign  corporations.  Draft  language  considered  by  the 
Services  group  which  attempted  to  address  concerns  raised  by  the  United  States 
was  apparently  unsatisfactory.  Failure  to  resolve  this  issue  In  the  context 
of  the  ongoing  negotiations  could  result  In  similar  "horizontal  limitations" 
being  taken  by  our  trading  partners,  which  might  be  of  concern  to  U.S. 
multinationals. 

On  maritime  and  audio/visual,  the  U.S.  Is  likely  to  offer  commitments 
In  two  sectors  of  maritime  —  auxiliary  services  and  port  facilities  (assuming 
sufficient  other  country  Initial  commitments  on  these  sectors)  —  while  some 
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form  of  standstill  on  local  programming  may  be  offered  by  the  Community, 
possibly  with  an  offer  of  national  treatment  on  the  payment  of  funds  collected 
from  the  sale  of  blank  video  tape. 

C.  Institutional  Issues/Dispute  Settlement 

When  the  Draft  Final  Act  was  released  In  late  December  1991.  one  of 
the  areas  where  there  was  anticipated  need  for  further  review  was  on  the 
so-called  Multilateral  Trade  Organization  <"MTO").  A  variety  of  concerns  on 
the  MTO  were  raised  In  the  United  States  by  various  groups,  including 
environmental  groups  concerned  about  possible  limitations  on  U.S. 
environmental  standards.  Other  Issues  Included  the  possible  loss  of  national 
sovereignty  (e.g.,  whether  the  amendment  process  could  force  the  U.S.  to 
accept  changes  to  substantive  rights  where  the  U.S.  did  not  agree),  technical 
Issues  on  whether  certain  laws  could  be  grandfathered  (Importantly,  the  Jones 
Act),  rights/procedures  for  waiver,  and  concerns  over  the  creation  of  another 
International  organization.  A  number  of  Issues  also  remained  to  be  addressed 
In  the  review  of  dispute  settlement  procedures,  Including  the  U.S.  concern 
over  panel  decisions  In  antidumping  and  countervailing  duty  challenges. 

Efforts  In  the  last  month  In  Geneva  to  address  these  Issues  have  been 
complicated  by  the  mandate  of  the  group  (Informal  Group  on  Institutional 
Issues)  formed.  While  at  this  point,  the  Identity  of  the  Issues  of  concern  to 
the  United  States  and  other  countries  Is  clear,  the  ultimate  resolution  of  the 
Issues  remains  uncertain.  For  example,  several  proposals  have  been  made  on 
the  amendment  process,  each  making  distinctions  between  changes  which  Involve 
"substantive"  rights  and  those  that  deal  only  with  procedural  matters,  each 
providing  a  basis  for  a  country  that  has  not  voted  for  a  change  to  not  accept 
the  change,  but  with  different  approaches  to  whether  failure  to  accept  a 
change  requires  removal  from  the  MTO. 

The  United  States  submitted  a  paper  on  October  29th  presenting  Its 
preferred  approach  to  the  Issues,  Including  an  alternative  to  a  new 
organization. 

The  European  Community,  one  of  the  originators  of  the  MTO  concept 
along  with  Mexico  and  Canada,  has  been  positioning  itself  to  claim  that  a 
failure  to  Include  an  MTO  within  the  final  package  would  be  a  deal  breaker. 
Many  countries  are  similarly  placing  great  emphasis  on  Inclusion  of  an  MTO  In 
the  final  package,  although  alternatives  exist  to  accomplish  the  same  result. 
At  the  November  1st  meeting  of  the  Trade  Negotiations  Committee  In  Geneva.  Mr. 
Sutherland  has  called  on  the  continued  work  of  the  Informal  Group  on 
Institutional  Issues  with  revised  drafts  of  both  the  MTO  and  dispute 
settlement  texts  asked  for  November  15th. 

On  dispute  settlement,  there  has  been  considerable  "harmonization" 
activity  between  the  various  dispute  settlement  texts  in  the  various 
Individual  areas  and  the  so-called  "Integrated  dispute  settlement" 
provisions.  Concerns  have  been  expressed  by  some  that  the  balance  of  the 
Subsidies  agreement  could  be  shifted  by  the  ongoing  harmonization  process  by 
language  changes  proposed  by  the  European  Community  and  others  on  handling 
matters  under  the  prohibited  subsidies  and  so-called  "dark  amber"  subsidy 
articles.  Should  changes  be  made  In  the  subsidy  text  to  lessen  the 
disciplines  or  the  actions  that  aggrieved  parties  can  take  against  countries 
In  these  areas,  some  of  the  major  accomplishments  of  the  subsidy  code 
negotiations  will  have  been  eroded  In  the  harmonization  exercise. 

One  of  the  other  Important  Issues  in  dispute  settlement  Involves  the 
U.S.'s  efforts  to  obtain  clarification  on  panel  functions  In  reviewing 
administrative  determinations,  such  as  antidumping  or  countervailing  duty 
actions.  Panel  decisions  In  the  past  in  these  areas  have  appeared  to  many  In 
the  U.S.  to  (a)  create  new  obligations  that  are  not  contained  In  the  Code,  (b) 
reject  Interpretations  by  governments  that  are  reasonable  where  Code  language 
may  be  ambiguous,  (c)  permit  evidence  that  was  not  part  of  the  administrative 
record  to  be  considered  in  determining  whether  an  administrative  determination 
Is  correct,  (d)  provide  no  deference  for  the  weighing  of  evidence  by  the 
administrator,  and  (e)  deviate  from  normal  GATT  practice  In  mandating  remedies 
as  opposed  to  simply  requiring  the  country  concerned  to  bring  Its  practice 
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Into  conformity.  Some  of  these  Issues  were  addressed  In  the  Draft  Final  Act. 
Others  are  of  sufficient  concern  to  warrant  clarification  and  agreement  before 
the  Round  Is  concluded.  The  U.S.  efforts  to  date  have  been  to  explore  the 
problems  perceived  and  the  nature  of  the  solution  sought.  Hopefully, 
resolution  of  the  Issues  will  occur  In  the  next  forty  days. 

The  Committee  should  be  aware  that  a  significant  underlying  problem 
In  dispute  settlement  and  In  the  Rules  area  appears  to  flow  from  the  position 
of  some  countries  (Hong  tCong,  Japan,  ASEANs,  Nordics)  that  Article  VI  of  the 
GATT  (which  authorizes  antidumping  and  countervailing  duty  actions)  should  be 
narrowly  construed.  Such  a  position  conflicts  both  with  the  language  of 
Article  VI  (which  Indicates  that  Injurious  dumping  Is  to  be  "condemned")  and 
with  the  practice  of  major  users,  such  as  the  United  States,  which  have  viewed 
Article  VI  as  an  Integral  part  of  the  GATT  and  within  domestic  law  as  remedial. 

D.  Rules 

I  had  the  opportunity  to  appear  before  this  Subcommittee  In  early 
1992  to  review  the  problems  that  existed  at  that  point  In  the  antidumping  and 
subsidy  texts.  For  brevity,  a  copy  of  that  statement  Is  attached.  As  I 
stated  then  and  repeat  today,  the  Draft  Final  Act  released  In  December  1991, 
If  adopted  without  significant  change  would: 

(a)  make  It  more  difficult  and  more  expensive  for  companies  and 
workers  facing  unfair  foreign  trade  practices  to  file  a  petition  for  relief; 

(b)  make  It  more  difficult  and  more  expensive  for  companies  and 
workers  to  obtain  determinations  of  dumping  or  subsidization  that  accurately 
reflect  the  amount  of  price  discrimination,  magnitude  of  sales  below  cost  or 
magnitude  of  subsidization; 

(c)  make  it  more  difficult  and  more  expensive  for  companies  and 
workers  to  obtain  affirmative  injury  determinations  from  the  International 
Trade  Commission;  and 

(d)  make  It  more  difficult  and  more  expensive  to  maintain  antidumping 
or  countervailing  duty  orders  despite  the  continuation  of  dumping  or 
subsidization. 

Stated  differently,  under  the  Draft  Final  Act  cases  will  be  more 
difficult  to  bring,  cost  more,  provide  less  relief  and  for  shorter  periods  of 
time.  Such  a  result  Is  plainly  at  odds  with  the  Congressional  mandate  for  the 
negotiations  to  bring  back  greater  disciplines.  It  should  be  remembered  that 
antidumping  and  subsidies  were  two  of  the  areas  where  many  issues  were  solved 
not  by  negotiation  but  by  having  the  GATT  Secretariat  put  out  a  text  that 
reflected  Its  view  of  a  compromise  position  amongst  the  parties. 

In  December  1992,  the  United  States  presented  a  paper  identifying  a 
number  of  Important  issues  in  antidumping  that  it  wished  to  have  revised. 
Issues  of  Importance  to  the  United  States  include: 

(a)  dispute  settlement 

(b)  sunset 

(c)  cumulation  (including  negligibility  standards) 

(d)  circumvention. 

Each  of  these  issues  is  very  important  to  U.S.  users.  This  short 
list,  however,  does  not  address  many  U.S.  industry  and  worker  concerns.  The 
lack  of  standing  for  workers  (U.S.  law  presently  provides  such  standing)  is 
one  obvious  problem.  Many  others  exist.  It  is  critical  that  the  U.S.  obtain 
correction  to  the  short  list  issues  and  as  many  other  issues  as  possible  in 
the  next  forty  days. 

It  is  also  critical  that  the  U.S.  not  lose  ground  In  the 
harmonization  process  that  is  ongoing  either  in  the  antidumping  and  subsidies 
texts  or  In  the  Institutional  Issues/dispute  settlement  areas. 
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E.  Other  Issues 

Many  of  the  so-called  "Track  IV"  Issues  (besides  antidumping)  that 
were  raised  by  the  United  States  in  December  1992  or  that  appear  to  have  been 
raised  by  interest  groups  in  the  U.S.  remain  unresolved  today  —  environmental 
concerns  on  sanitary  and  phytosani tary  provisions  and  on  standards,  industrial 
concerns  on  intellectual  property  Issues  (transition  periods,  coverage  of 
pipeline,  lack  of  national  treatment  on  blank  tape  fund  disbursements  In 
France,  compulsory  licensing).  Some  are  presumably  being  raised  In  bilateral 
negotiations.  Others  presumably  are  part  of  the  United  States'  end  game 
program  for  the  next  forty  days. 

F.  Scorecard 

Measured  against  the  negotiating  objectives  Identified  In  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988  [19  U.S.C.  2901],  the  Draft  Final  Act 
and  subsequent  negotiations  suggest  the  following  grades  forty  days  before 
December  15th: 

Objective Grade 

A.  Overall  U.S.  Trade  Neaotlatlno  Objectives 

(1)  more  open,  equitable  and  reciprocal  market  access: 

—  industrial  goods  C  -  C+ 

—  agricultural  D  -  C 

—  services  C —  B+ 

(2)  the  reduction  or  elimination  of  barriers  and  other 

trade  distorting  policies  and  practices  D  In  Agr. 

C  In  ind. 

(3)  a  more  effective  system  of  international  trading 

disciplines  and  procedures: 

—  antidumping  F 

—  subsidies  D 

~  safeguards  C  -  B 

—  TRIPS  C-  -  B 
(grades  are  Impacted  by  transition  periods 

and  concerns  about  compulsory  licensing) 

—  Preserving  ability  to  use  301: 

—  areas  covered  by  Uruguay  Round  A 

—  areas  not  covered  by  Uruguay  Round  ? 
(objective  of  U.S.  trading  partners  to  .; 

eliminate  ability  to  take  unilateral  action) 

—  TPRM  B  -  A 

—  FOGS/GATT  Articles  C-  -  B 

—  Rules  of  Origin  B  -  A 

(only  concern  has  to  do  with  spillover 
effect  on  circumvention  questions  In 
antidumping/subsidies) 

—  Services  B 

B.  Principal  Trade  Negotiating  Objectives 

(1)  Dispute  settlement: 

(a)  more  effective  and  expeditious  dispute 

settlement  mechanisms  and  procedures  B  -  A 

(b)  more  effective  and  expeditious  resolution 
of  disputes  and  enable  better  enforcement 

of  U.S.  rights  B  -  A 

[NOTE:  U.S.  rights  In  Important  areas  such  as 

agriculture  will  remain  unclear  and  presumably 

unenforceable  because  of  language  In  text] 
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F.  Scorecard  (cont.) 


Objective 


Grade 


B.  Principal  Trade  Negotiating  Objectives  (cont.) 

(2)  Improvement  of  the  GATT  and  Multilateral  Trade  Negotiation 
Agreements: 

(a)  enhance  status  of  GATT 

(b)  Improve  operation  and  extend  coverage  to 
products,  sectors,  and  conditions  of  trade  not 
adequately  covered: 

—  agriculture 

—  textiles  and  apparel 

—  services 

—  TRIPS 

(Ignoring  transition  periods  and  compulsory  lie.) 

—  TRIMS 

—  Japan-related  Issues  (competition  policy,  etc.) 
(not  on  agenda  for  Uruguay  Round) 

—  Environment 

(not  on  agenda;  some  efforts  by  U.S.  to  Include 
language  In  preamble,  MTO.  phytosanltary,  and 
standards  and  establishment  of  working  group  which 
may  be  upgraded  to  a  permanent  committee) 

(c)  to  expand  country  participation  In  particular 

agreements  or  arrangements 


-  C 


C- 


(3)  Transparency 


(4)  Developing  countries: 

(a)  providing  reciprocal  benefits  and  assuming 
equivalent  obligations  with  respect  to  their 
Import  and  export  practices: 

—  market  access 
(depending  on  country) 

—  special  and  differential  treatment 

(b)  establishing  procedures  for  reducing  non- 
reciprocal  trade  benefits  for  the  more  advanced 
developing  countries 

(5)  Current  account  surpluses  (rules  to  address  large 

and  persistent  global  current  account  Imbalances) 
(being  addressed  vIs-a-vIs  Japan  In  bllaterals;  not 
part  of  Uruguay  Round  agenda) 


F  -  B 
C 

F 

F 


(6)  Trade  and  monetary  coordination 


C* 


(7)  Agriculture: 

(a)  developing,  strengthening  and  clarifying  rules 
for  agricultural  trade,  including  disciplines 
on  restrictive  or  trade-distorting  Import  and 

export  practices  C 

(b)  Increasing  U.S.  agricultural  exports  by  eliminating 
barriers  to  trade  and  reducing  or  eliminating  the 
subsidization  of  agricultural  production  D  -  C- 

(c)  creating  a  free  and  more  open  world  agricultural 
trading  system  by  resolving  questions  pertaining  to 
export  and  other  trade-distorting  subsidies,  market 
pricing  and  market  access  and  eliminating  and  reducing 
substantially  other  specific  constraints  to  fair  trade 
and  more  open  market  access,  such  as  tariffs,  quotas, 
and  other  nontarlff  practices.  Including  unjustified 
phytosanltary  and  sanitary  restrictions  D  -  C- 

(d)  reduce  excessive  production  of  agricultural  commodities 

during  periods  of  oversupply  D  -  C- 
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F.  Scorecard  (cont.) 

Objective Grade 

B.  Principal  Trade  Negotiating  Objectives  (cont.) 

(8)  Unfair  trade  practices: 

(a)  improve  GATT  to  define,  deter,  discourage  the  persistent 
use  of,  and  otherwise  discipline  unfair  trade  practices 
having  adverse  trade  effects,  Including  forms  of 
subsidy  and  dumping  and  other  practices  not  adequately 
covered  such  as  resource  input  subsidies,  diversionary 
dumping,  dumped  or  subsidized  Inputs,  and  export  targeting 
practices  F 

(b)  to  obtain  application  of  similar  rules  to  the  treatment 
of  primary  and  nonprlmary  products  In  the  Subsidies 

Code:  In  Subsidies  Code  A 

In  light  of  Agriculture  .  F 

(c)  obtain  enforcement  of  GATT  rules  against  state 

trading  enterprises  D  -  C 

(d)  obtain  enforcement  of  GATT  rules  against  acts, 
practices,  or  polices  of  a  government  which 
unreasonably  require:  (1)  substantial  direct 
Investment  In  the  foreign  country  be  made,  (11) 
Intellectual  property  be  licensed  to  the  foreign 

country  or  to  any  firm  of  the  foreign  country,  or  , 

(ill)  other  collateral  concessions  be  made  as  a       , 

condition  for  the  importation  of  any  product  or 

service  of  the  U.S.  into  the  foreign  country  or        j      ,  • 

as  a  condition  for  carrying  on  business  In  the 

foreign  country  C 

(9)  Trade  in  services: 

(a)  reduce  or  eliminate  barriers  to  int'l  trade 

in  services  (depending  on  sector)  D+  -  B 

(b)  develop  Internationally  agreed  rules,  including 

dispute  settlement  B  -  A 

(10)  Intellectual  property: 

(a)  enactment  and  effective  enforcement  of  laws  which 
recognize  and  adequately  protect  intellectual  property 
including  copyright,  patents,  trademarks,  semiconductor 

chip  layout  designs,  and  trade  secrets  B  -  A 

(Issues  of  concern  in  Uruguay  Round:  transition  periods, 
compulsory  licensing);  to  date.  Special  301  also  effective 

(b)  and  provide  protection  against  unfair  competition         B  -  A 

(c)  establish  GATT  obligations  on  standards, 
enforcement  procedures  both  Internally  and  at  the  border 

and  effective  dispute  settlement  procedures  B  -  A 

(11)  Foreign  direct  Investment:  , 

(a)  reduce  or  eliminate  artificial  or  trade-distorting 
barriers  to  foreign  direct  Investment,  to  expand  the 
principle  of  national  treatment,  and  to  reduce 
unreasonable  barriers  to  establishment  -  D 

(b)  develop  internationally  agreed  rules,  including 

dispute  settlement  procedures,  which  help  ensure  •  , 

a  free  flow  of  foreign  direct  investment,  and  reduce 

or  eliminate  trade  dlstortive  effects  of  certain 

trade-related  Investment  measures  D  -  C- 

(12)  Safeguards: 

(a)  Improve  and  expand  rules  and  procedures  B  -  A 

(b)  ensure  that  safeguard  measures  are  transparent, 
temporary,  degressive  and  subject  to  review  and 

termination  when  no  longer  needed  B  -  A 

(c)  require  notification  and  monitoring  by  GATT  B  -  A 
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F.  Scorecard  (cont.) 

Objective Grade 

B.  Principal  Trade  Negotiating  Qblectlves  (cont.) 

(13)  Specific  barriers: 

(a)  obtain  competitive  opportunities  for  U.S.  exports  In 

foreign  market  substantially  equivalent  to  the  competitive 
opportunities  afforded  foreign  exports,  Including 
the  reduction  or  elimination  of  specific  tariff  and 
nontarlff  trade  barriers: 

—  zero-for-zero  categories  A 

—  chemical  harmonization  categories  A 

—  other  products  C 

(14)  Worker  rights  (while  not  Uruguay  Round  Issue,  U.S. 
objective  specifically  references  GATT  In  connection 

with  worker  rights  Issues)  F 

(15)  Access  to  high  technology  In  foreign  countries  N/A 

(not  an  area  of  discussion  In  Uruguay  Round;  however, 
footnote  2  to  the  TRIPs  text  In  the  Draft  Final  Act 
Indicates  that  national  treatment  applies  both  to 
obtaining  intellectual  property  rights  "as  well  as 
those  matters  affecting  the  use  of  Intellectual  property 
rights";  see  also  Article  7  (Objectives)) 

(16)  Border  taxes  ~  obtain  a  revision  of  the  GATT  with  respect 
to  the  treatment  of  border  adjustments  for  Internal  taxes 
to  redress  the  disadvantages  to  countries  relying 
primarily  for  revenue  on  direct  taxes  rather  than  Indirect 
taxes  F 

G.  Conclusion 

The  negotiations  have  been  and  continue  to  be  extremely  complex.  The 
original  targets  were  very  ambitious  and  at  the  same  time  did  not  Include 
several  areas  of  pressing  Importance  for  U.S.  exporters.  The  passage  of  time 
has  added  other  Issues  needing  multilateral  attention.  The  U.S.  negotiators 
have  worked  very  hard  over  seven  years  to  achieve  a  good  package.  The 
scorecard  shows  that  despite  their  efforts,  a  last  stage  push  Is  still  needed 
on  a  range  of  matters  of  great  Importance  to  U.S.  Industry,  agriculture,  and 
workers.  I  add  my  best  wishes  to  the  U.S.  negotiators  In  the  difficult  task 
that  lies  ahead. 

Finally,  the  Subcommittee  should  be  aware  of  one  wild  card  that  looms 
over  tWe  end  game  of  the  Uruguay  Round  and.  If  successful,  the  Implementing 
legislation  process  In  the  United  States.  At  present  a  GATT  panel  proceeding 
Is  underway.  Initiated  at  the  request  of  the  European  Community,  against 
various  laws  of  the  United  States  dealing  with  automobiles.  Including  the  gas 
guzzler  tax,  the  luxury  car  tax  and  CAfE.  The  timing  of  the  EC's  panel 
request  puts  the  panel  report  on  schedule  to  come  out  In  the  first  half  of 
1»4.  Conjiderinf  the  concerns  ra1se<f  within  the  public  sector  of  the  United 
States  wh««  a  GATT  p«n«l  foun^  problems  with  U.S.  law  protectinf  merlne 
mMBMls.  one  cm  1m»gtiM  the  conseciuences  of  a  GATT  p«Ml  decision  findinf 
fault  with  the  y.S.'s  efforts  to  reduce  pollution  and  become  less  foreign 
eneryy  dependent. 

I  wo«t4  be  piMsW  to  re«poii#  t«  qti»st1«NS. 
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BEFORE  THE  COMMITTEE  ON  WAYS  AND  MEANS 

SUBCOMMITTEE  ON  TRADE 

U.S.  HOUSE  OF  REPRESENTATIVES 


HEARING  ON  THE  DECEMBER  20,  1991 

"DRAFT  FINAL  ACT  EMBODYING  THE  RESULTS 

OF  THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS* 

[THE  SO-CALLED  "DUNKEL  DRAFT"] 


STATEMENT  OF  TERENCE  P.  STEWART,  ESQ. 
STEWART  AND  STEWART 

I .  Introduction. 

I  appear  today  to  present  the  views  of  our  firm  and 
selected  clients*  on  the  Draft  Final  Act  released  in  Geneva 
December  20th.  While  our  firm  has  followed  the  Uruguay  Round 
in  all  areas,  my  testimony  today  will  be  limited  to  two  topics: 
antidumping  and  subsidies.  I  would,  of  course,  be  pleased  to 
respond  to  questions  on  any  other  areas. 

Over  the  last  thirty  years,  our  firm,  on  behalf  of 
domestic  producers  and  their  workers  located  throughout  the 
United  States,  has  filed  and  participated  in  several  hundred 
antidumping  and  countervailing  duty  actions.  Our  focus  in  these 
fields  has  been  constant,  to  promote  American  competitiveness 
by  assuring  the  effective  neutralization  of  unfair  trade 
practices . 

Our  firm  has  followed  the  Uruguay  Round  developments 
with  great  interest  because  of  the  importance  to  the  trading 
system  in  general  and  U.S.  companies  in  particular  of  rules  that 
assure  that  success  flows  to  the  companies  enjoying  comparative 
advantage. 

II.  Unfair  Trade  Remedies. 

Over  twelve  years  ago,  the  House  Ways  and  Means 
Committee  provided  a  brief  summary  of  the  Congressional  interest 
in  our  nation's  unfair  trade  laws: 

"Congress  has  long  been  concerned  that  the  admin- 
istration of  the  unfair  trade  practice  laws  has  not 
effectuated  its  intention  to  prevent  such  unfair  trade 
practices  from  placing  domestic  producers  in  jeopardy. 
Through  the  changes  in  present  law  made  by  this  Title, 
the  Committee  reaffirms  its  intention  that  these  unfair 
trade  statutes  be  administered  in  a  manner  that  will 
prevent  such  practices." 


H.R.  Rep.  No.  317,  96th  Cong.,  1st  Sess.  45-46  (1979) 


The  Congressional  mandate  for  the  Uruguay  Round  was  for 
the  Administration  to  obtain  increased  disciplines  over  unfair 
trade  practices.  The  Administration  has  repeatedly  expressed 
its  commitment  to  obtain  a  package  of  strengthened  disciplines 
over  unfair  trade  practices. 


*  The  Timken  Company,  Canton,  Ohio;  The  Torrington  Company, 
Torrington,  Connecticut  (part  of  Ingersoll  Rand);  PPG 
Industries,  Inc.,  Pittsburgh,  Pennsylvania;  Bomont  Industries, 
Inc.,  Bomont,  New  Jersey;  The  Floral  Trade  Council,  Haslett, 
Michigan  [representing  fresh  cut  flower  growers  across  the 
country];  Libbey  Glass,  Inc.,  a  Unit  of  Owens-Illinois,  Toledo, 
Ohio;  Smith  Corona  Corporation,  New  Canaan,  Connecticut;  The 
Gates  Rubber  Company,  Denver,  Colorado. 
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Unfortunately,  compared  to  either  the  negotiating 
mandate  contained  in  the  Omnibus  Trade  and  Competitiveness  Act 
of  1988  [Pub.  L.  100-418,  102  Stat.  1122  -  23]  or  the  problems 
confronting  domestic  users  of  the  antidumping  and  countervailing 
duty  laws,  the  Dunkel  Draft  constitutes  a  very  significant 
regression  from  this  Congressional  objective.  Correction  of  the 
Dunkel  Draft  is  a  pressing  priority.  Serious  problems  exist  in 
both  the  antidumping  and  subsidy  texts.  These  are  taken  up  in 
turn. 

A.   Antidumping  Text 

The  U.S.  negotiating  objective  in  the  Round  for  anti- 
dumping was  to  obtain  increased  disciplines  on  unfair  trade 
practices.*  This  objective  reflected  the  growing  concern  among 
U.S.  companies  that  relief  from  unfair  trade  practices  was  often 
too  little,  too  late  and  was  too  easily  frustrated  through 
avoidance  schemes. 

Faithful  to  that  negotiating  mandate,  the  Administra- 
tion presented  early  on  a  list  of  positive  improvements  to  the 
Code  that  would  have  provided  some  additional  discipline  as 
well  as  providing  the  transparency,  procedural  due  process  and 
judicial  review  rights  to  safeguard  U.S.  exporter  rights  abroad. 

Unfortunately,  the  Dunkel  draft  reflects  a  "balancing" 
of  interests  of  other  countries  with  those  of  countries  such  as 
the  United  States  and  the  EC  that  in  my  opinion 

(1)  would  make  it  far  more  difficult  for  many 
companies  in  the  United  States  to  petition  for 
relief, 

(2)  would  make  the  obtaining  of  relief  far  more 
difficult  and  expensive,  and 

(3)  would  render  the  relief  obtained  less 
effective  and  for  a  shorter  duration. 

Domestic  producers,  workers  and  the  Congress  should  be  seriously 
concerned.  In  the  last  decade,  the  United  States  has  witnessed 
the  abandoning  of,  or  reduced  presence  in,  domestic  manufac- 
turing by  scores  of  important  industries  or  domestic  producers. 
In  many  instances,  the  decision  to  scale  back  or  exit  U.S. 
production  flows  from  the  "false"  signals  that  dumped  merchan- 
dise creates  in  the  marketplace.  Companies  perceive  that  they 
are  not  competitive  with  foreign  product  because  the  foreign 
prices  are  so  low.  This  perception  exists  even  though  the 
foreign  producer  does  not  sell  for  such  prices  in  the  home 
market,  or  even  though  the  foreign  prices  are  not  sustainable 
because  far  below  the  full  cost  of  production.  The  result  can 
be,  and  often  is,  the  inability  of  the  most  efficient  producer 
to  remain  competitive,  being  forced  to  reduce  production, 
employment  and  R&D. 


»  19  U.S.C.  2901(b)(8)(A)  states: 

"(8)  Unfair  Trade  Practices. — The  principal  negotiating 
objectives  of  the  United  States  with  respect  to  unfair 
trade  practices  are — 

"(A)  to  improve  the  provisions  of  the  GATT 
and  nontariff  measure  agreements  in  order  to 
define,  deter,  discourage  the  persistent  use  of, 
and  otherwise  discipline  unfair  trade  practices 
having  adverse  trade  effects,  including  forms  of 
subsidy  and  dumping  and  other  practices  not 
adequately  covered  such  as  input  subsidies, 
diversionary  dumping,  dumped  or  subsidized  inputs, 
and  export  targeting  practices." 
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The  draft  text  for  a  revised  antidumping  code  was  to 
an  extraordinary  extent  an  arbitrated  document  fashioned  by  the 
Chairman  and  the  GATT  Secretariat  because  of  the  inability  or 
unwillingness  of  the  parties  to  engage  in  negotiations  or  reach 
negotiated  solutions. 

The  impasse  in  Geneva  seemed  to  evolve  out  of  polar 
perceptions  of  the  existing  Code  and  "user"  practices.  Not 
surprisingly,  most  established  user  countries  (e.g.,  the  United 
States,  the  European  Community,  Australia  and  New  Zealand) 
viewed  the  process  as  one  of  identifying  potential  refinements 
and  dealing  with  new  problems  of  enforcement.  Allegations  of 
rampant  abuse  by  certain  countries  did  not  reflect  user 
countries'  understanding  of  their  own  administrative  practice. 

Countries  seeking  greater  restrictions  on  the  use  of 
the  antidumping  remedy  generally  appeared  to  fit  into  one  of 
three  categories: 

(a)  those  who  perceived  that  the  Code  was 
undesirable  either  as  some  form  of  "evil"  in  itself  or  as 
subject  to  rampant  manipulation  and  abuse  by  users  (e.g.,  Japan, 
Korea,  Singapore  and  Hong  Kong) ; 

(b)  those  who  seemed  primarily  interested  in 
rewriting  Article  VI  of  the  GATT  to  reflect  competition  policy 
issues  rather  than  international  price  discrimination  that  "is 
to  be  condemned"  where  injurious  [Art.  VI :1]  (e.g.,  the  Nordic 
countries  and  Hong  Kong);  and 

(c)  those  countries  heavily  dependent  on  trade 
with  the  United  States  who  appeared  willing  to  modify  or 
restrict  their  own  antidumping  regimes  to  restrain  the  ability 
of  the  United  States  to  bring  actions  against  their  producers 
[e.g.,  Canada  and  Mexico]. 

The  gulf  between  the  opposing  groups  was  obviously 
extremely  wide.  Whether  because  of  (1)  the  gulf,  (2)  a  percep- 
tion by  the  second  camp  that  GATT  dispute  panels  would  construe 
Article  VI  as  a  derogation  of  general  GATT  commitments  [hence 
restricting  U.S.  and  EC  practice],  (3)  a  belief  by  those  wishing 
significant  limitations  on  the  use  of  the  antidumping  code  that 
they  would  obtain  a  better  deal  from  the  Secretariat  than  would 
be  obtainable  through  negotiations,  or  (4)  a  belief  by  the  main 
users  (U.S.  and  EC)  that  they  would  obtain  an  acceptable  outcome 
in  an  arbitrated  draft,  the  parties  were  unable  to  narrow  the 
differences  or  reach  a  mutually  acceptable  package. 

How  bad  is  the  antidumping  text? 

From  the  perspective  of  the  United  States,  the  draft 
antidumping  code,  if  adopted  as  is,  would  result  in  (1)  a  signi- 
ficant reduction  in  effectiveness  of  U.S.  law  and  practice  and 
(2)  the  failure  to  achieve  our  stated  negotiating  objectives. 
Such  a  result  must  be  viewed  by  the  Congress  as  totally 
unacceptable. 

An  overview  of  some  of  the  "contentious"  issues  may  be 
helpful.  In  November  1991,  the  chairman  of  the  informal  working 
group  on  antidumping  put  out  a  draft  text  with  a  cover  note 
identifying  the  critical  issues  in  the  antidumping  area  needing 
"urgent  political  decisions".  The  following  issues  were 
identified: 
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(1)  averaging 

(2)  sales  below  cost  of  production 

(3)  constructed  value 

(4)  factors  to  be  considered  in  injury  analysis 

(5)  standing 

(6)  de  minimis  dumping  margins 

(7)  negligible  import  volumes 

(8)  cumulation  of  imports  from  multiple  countries  for  injury 

(9)  sampling 

(10)  sunset 

(11)  anti-circumvention  measures  in  importing  country 

(12)  anti-circumvention  measures  in  3rd  country 

(13)  "country  hopping"  circumvention  problem 

(14)  dispute  settlement. 

As  compared  with  existing  U.S. law  or  practice  Qt  U.S. 

demands,  all  items  but  (13)  appear  to  have  been  ceSQlvgd  in  the 
Dunkel  text  contrary  to  U.S.  interests.   While  "country  hopping" 

the  practice  of  foreign  companies  covered  by  antidumping 

findings  shifting  the  orders  for  export  to  other  plants  for 
production  and  shipment  to  avoid  antidumping  duties  —  was  added 
at  the  request  of  the  United  States,  it  was  done  in  a  form  that 
provides  virtually  no  benefit  to  U.S.  producers  finding  them- 
selves confronting  this  form  of  circumvention. 

A  number  of  the  provisions  obviously  are  more  restric- 
tive than  existing  U.S.  law  or  practice  [e.g.,  Clfi  minimis 
margins  would  go  from  0.5%  to  2.0%  ad  valorem;  negligible  import 
volumes  would  be  1%  of  apparent  consumption;  for  constructed 
value,  the  United  States  would  no  longer  be  able  to  use 
statutory  minimums] .  The  negative  aspect  of  others  is  less 
obvious.  A  few  examples  follow.  They  represent  some  of  the 
more  serious  problems.  Most  of  the  items  in  the  fourteen  issues 
pose  important  questions.  Moreover,  there  are  a  number  of  major 
concerns  being  expressed  by  various  U.S.  industries  that  are  not 
on  the  list  of  "urgent  political  decisions". 

(a)  circumvention  provisions  [Nos.  11,  12,  13] 

U.S.  circumvention  provisions  do  not  require  a  new 
injury  test  when  allegations  of  circumvention  are  raised.  This 
is  not  true  under  the  Dunkel  draft  for  any  of  the  three  provi- 
sions. Indeed,  third  country  assembly  and  country  hopping  would 
require  entirely  new  investigations  with  minor  retroactivity 
provisions.  Thus,  the  supposed  major  "gains"  for  the  United 
States  in  the  Dunkel  text  are  actually  losses.  Similarly,  the 
critical  issue  for  minor  assembly  circumvention  was  identified 
by  the  United  States  as  the  treatment  of  parts  from  third 
countries  that  were  incorporated  in  the  original  product  subject 
to  the  order  [e.g.,  a  computer  or  typewriter  covered  by  an  order 
on  Japan  may  contain  a  keyboard  from  Malaysia  and  a  CRT  from 
Thailand  from  subsidiaries  of  the  Japanese  exporter].  A  number 
of  countries,  including  Japan  and  countries  looking  to  Japan  for 
subcontracting  investment,  were  steadfast  in  their  refusal  to 
consider  a  modification  to  the  parts  circumvention  provisions 
that  would  have  made  them  potentially  usable.  Thus,  adoption 
of  the  Dunkel  provisions  on  circumvention  would  guarantee  that 
U.S.  circumvention  provisions  could  not  be  made  effective 
against  many  of  the  most  blatant  forms  of  circumvention. 

(b)  standing  [No.  5] 

The  Dunkel  draft  would  make  it  more  difficult  for  cases 
to  be  initiated  as  Commerce  would  be  required  to  conduct  a  pre- 
initiation  confirmation  that  the  petition  is  supported  by  at 
least  a  major  portion  of  the  industry.  The  increased  hurdles 
are  being  added  despite  the  lack  of  anx  evidence  that  there  is 
any  higher  likelihood  of  affirmative  determinations  where  the 
entire  industry  or  some  particular  percentage  support  the  case. 
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In  many  industries  in  the  United  States,  foreign  investment 
mutes  expressions  of  support  for  unfair  trade  investigations  or 
causes  expressions  of  opposition  for  such  investigations  if 
parent  organizations  are  involved.  Indeed,  in  recent  years,  the 
vast  majority  of  standing  challenges  have  been  raised  by  the 
very  companies  engaged  in  the  importation  of  dumped  merchandise. 
Thus,  concerns  exist  as  to  the  ability  of  those  violating  U.S. 
law  to  block  the  commencement  of  cases. 

Similarly,  the  permitted  role  of  workers  for  purposes 
of  standing  is  at  least  unclear.  Many,  including  me,  believe 
that  the  language  contained  in  the  draft  Code  would  be  construed 
to  prevent  workers  from  bringing  cases.  In  the  United  States, 
workers  are  often  petitioners  or  co-petitioners.  Other  practical 
difficulties  experienced  over  the  years  that  prevent  companies 
from  publicly  supporting  petitions  and  that  are  not  addressed 
in  the  Dunkel  text  include  commercial  intimidation  and  concern 
about  foreign  commercial  retaliation  for  participating  as  a 
petitioner . 

(c)  sunset  [No.  10] 

The  issue  presented  by  the  Dunkel  text  is  whether  U.S. 
companies  found  to  have  been  harmed  by  dumped  imports  must  incur 
the  cost  of  a  new  injury  test  or  review  where  dumping  continues 
and  whether  in  such  a  review  the  burden  will  be  on  the  foreign 
producers  to  justify  termination  of  the  order  or  on  the  domestic 
industry  to  justify  its  continuation.  The  Dunkel  draft  would 
require  a  new  injury  review  at  least  every  five  years  and  would 
take  the  burden  off  of  the  foreign  producers.  In  a  system  which 
does  not  provide  for  compensation,  which  has  high  entry  costs, 
and  in  which  relief  is  not  available  early,  the  sunset  require- 
ments in  the  Dunkel  draft  are  particularly  unfortunate,  both 
reducing  the  likelihood  of  significant  relief  and  increasing  the 
costs  of  obtaining  what  relief  is  available. 

(d)  cumulation  [No.  8] 

The  practice  of  every  country  that  has  used  the  anti- 
dumping code  has  been  to  cumulate  imports  from  various  countries 
in  appropriate  circumstances  (e.g.,  where  the  products  compete 
in  the  marketplace  and  are  alleged  to  be  dumped).  Certainly 
that  has  been  the  practice  in  the  United  States.  Cumulation 
provisions  were  in  all  of  the  drafts  preceding  the  Dunkel  draft 
but  were  deleted  in  the  Draft  Final  Act.  Because  of  the 
presence  of  cumulation  provisions  in  the  countervailing  duty 
paper,  concern  has  been  raised  that  the  antidumping  provisions 
will  be  construed  to  prohibit  cumulation  in  dumping  cases.  Such 
a  result  would  be  disastrous  for  many  industries,  including 
steel,  bearings,  textiles  and  apparel,  various  minerals,  agri- 
culture and  floriculture  that  face  foreign  competition  from 
dozens  of  countries  and  where  multiple  country  dumping  cases 
have  historically  been  necessary. 

I  have  received  informal  indications  that  the  above 
concern  is  misplaced  in  light  of  the  history  of  the  prior  anti-. 
dumping  codes  —  a  history  not  available  to  the  public.  It  is 
critical  that  there  be  no  question  about  the  permissibility  of 
cumulating  imports  under  the  GATT. 

(e)  dispute  settlement  [No.  14] 

There  is  at  least  confusion  as  to  how  GATT  panels  will 
construe  antidumping  code  provisions.  Some  recent  GATT  panels 
have  included  language  in  antidumping  and  countervailing  duty 
challenges  suggesting  Article  VI  is  viewed  as  a  derogation  from 
other  GATT  obligations,  a  view  which  if  correct  could  require 
restrictive   readings   of   antidumping   code   provisions.    By 
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contrast,   since   its  origins,   U.S.  antidumping   law  has   been 

remedial  in  nature.   Whether  a  Code  needs  to  be  comprehensive 

or  not  obviously  depends  on  whether  it  will  be  construed  in  a 
restrictive  or  expansive  manner. 

In  addition,  there  have  been  efforts  by  some  govern- 
ments to  have  panels  review  administrative  findings  for  issues 
not  raised  before  the  government  agency  conducting  the  original 
investigation  or  to  introduce  evidence  that  was  not  before  the 
fact  finder. 

The  Dunkel  Draft  does  not  provide  clarification  of  the 
standard  of  review,  scope  of  review  or  whether  Article  VI  is 
properly  construed  as  a  derogation  from  other  GATT  obligations 
or  not.  Language  in  the  draft  dispute  settlement  agreement 
[Art.  1.2]  may  be  helpful  on  the  issue  of  construction 
generally. 

It  is  absurd  for  our  negotiators  to  be  forced  to 
negotiate  a  Code  when  the  benchmarks  for  evaluation  of  determi- 
nations and  interpretations  are  so  uncertain.  International 
agreements  should  not  become  unidentifiable  traps. 

While  I  have  received  informal  indications  that 
domestic  concerns  about  the  GATT  standard  either  misread 
existing  case  law  or  are  not  correct  standards  under  the 
existing  Code  or  the  draft  dispute  settlement  agreement,  the 
issue  is  too  fundamental  not  to  be  resolved  within  the  GATT 
final  act. 

Some  affirmative  elements 

While  the  overall  draft  antidumping  agreement  is  quite 
negative  and  unacceptable  to  user  industries,  there  are  some 
positive  parts  of  the  draft  agreement.  In  the  United  States, 
there  was  substantial  improvement  in  the  process  for  petitioners 
and  respondents  following  the  increased  transparency,  procedural 
due  process  and  judicial  review  requirements  of  the  Trade 
Agreements  Act  of  1979.  Similar  requirements  are  contained  in 
the  draft  agreement  which  should  reduce  U.S.  concerns  about 
potentially  arbitrary  action  by  foreign  governments  against  U.S. 
exporters. 

B.   Subsidies  Text 

There  are  aflfllfi  positive  elements  in  the  subsidies  text 
from  the  domestic  industry  perspective  —  for  example,  some 
expansion  of  the  subsidies  which  are  prohibited  and  a  rebuttable 
presumption  of  serious  prejudice  for  certain  subsidy  practices. 
Despite  these  improvements,  there  are  some  very  damaging  provi- 
sions which  substantially  undermine  the  value  of  the  draft 
agreement.  A  number  of  problems  (e.g.,  standing,  sunset,  addi- 
tional evidentiary  burdens  on  domestic  parties)  are  as  bad  or 
even  worse  in  the  countervailing  duty  text  than  the  similar 
provisions  reviewed  above  in  the  antidumping  text.  Others  go 
to  the  heart  of  what  benefits  will  be  actionable  or  whether 
entire  sectors  will  be  governed  by  the  agreement  (e.g.,  civil 
aviation  and  agriculture) .  For  brevity,  this  section  of  my 
statement  focuses  only  on  the  huge  holes  in  subsidy  coverage. 

Problem:   Defining  subsidies  out  of  existence 

There  are  a  number  of  major  forms  of  benefits  that  will 
not  be  actionable  under  the  draft  agreement  that  are  currently 
actionable  by  statute  or  practice  in  the  United  States  or  that 
should  be  actionable  because  of  potential  trade  effects: 
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(a)  private  subsidies  —  added  by  U.S.  law  in  1922 
to  deal  with  German  steel  company  funds  designed  to  aid  exports 
of  German  steel  companies,  the  statutory  right  to  reach  private 
subsidies  has  remained  part  of  U.S.  law  to  the  present  time. 
See,  e.g. ,  19  U.S.C.  1303(a)(l),  1677(5);  S.  Rep.  No.  249,  96th 
Cong.,  1st  Sess.  84-85  (1979);  Statement  of  Administrative 
Action  at  44,  reprinted  in  House  Doc.  No.  153,  96th  Cong.,  1st 
Sess.  432  (1979).  In  the  1990"s  and  beyond,  its  potentially 
most  important  manifestation  is  the  cross-subsidization  of  new 
high  technology  products  by  multiproduct  companies  [e.g., 
consumer  electronics,  computers,  etc.]  that  permits  early 
market  dominance  by  extended  sales  below  or  at  cost  for  the  new 
product.  While  some  conduct  is  reachable  under  the  antidumping 
provisions,  other  would  not  be.  Such  private  subsidies  are  made 
non-actionable  by  the  definition  of  subsidy  in  Article  1.  This 
constitutes  a  potentially  major  strategic  concession  by  the 
United  States. 

(b)  restrictions  of  subsidies  to  "financial 
contr ibution[s] "  or  "income  or  price  supports"  by  governments 
eliminates  previously  actionable  conduct  by  foreign  governments 
created  by  government  action  [e.g.,  export  restraints  which 
depress  foreign  market  prices  for  a  key  input] . 

(c)  non-targetted  subsidies  are  not  actionable 
under  Article  2.  While  much  of  this  Article  appears  similar  to 
U.S.  practice,  there  are  provisions  which  appear  to  expand  the 
benefits  that  will  be  found  to  be  non-actionable: 

(i)  benefits  which  are  conferred  according 
to  "objective  criteria  or  conditions"  [which  can  include  number 
of  employees  or  size  of  enterprise] ,  suggest  easy  manipulation 
of  criteria  to  avoid  reach  of  U.S.  law; 

(ii)  factors  for  developing  countries  to 
exclude  benefits  otherwise  found  to  be  jie  facto  specific. 

(d)  "green  light"  specific  subsidies  listed  in 
Article  8  [research  and  development;  regional  assistance  under 
certain  circumstances] . 

(e)  dual  pricing  practices  whereby  a  foreign 
government  prices  a  product  or  service  in  the  domestic  market 
at  prices  far  below  export  prices  will  not  be  reachable  under 
the  draft  Code;  this  has  been  a  major  concern  for  natural 
resource  intensive  user  industries  and  was  one  issue  Congress 
had  pressed  the  Administration  to  resolve  in  the  Round. 

(f)  otherwise  actionable  subsidies  that  collec- 
tively are  below  the  significantly  higher  de  minimis  levels  [2% 
for  developing  countries,  3%  in  certain  circumstances]. 

III.   Conclusion 

A  fundamental  negotiating  objective  of  the  Congress  and 
commitment  of  the  Administration  in  the  Uruguay  Round  has  been 
accomplishing  strengthened  rules  to  discipline  unfair  trade 
practices.  The  Dunkel  Draft  effectively  defeats  attainment  of 
this  objective.  A  major  rebalancing  of  results  is  critical  if 
the  antidumping  and  subsidy  texts  are  to  be  acceptable. 

Most  of  our  trading  partners  have  focused  on  obtaining 
exclusions  for  their  major  subsidy  programs  (e.g.,  dual  pricing 
for  Mexico;  R&D  and  regional  subsidies  for  the  EC  and  Canada) 
or  including  language  that  would  reduce  the  neutralizing  purpose 
of  the  antidumping  provisions.  Such  objectives  have  hampered 
the  accomplishment  of  a  draft  agreement  in  antidumping  and 
subsidies  in  which  the  proposed  rules  conform  to  the  parameters 
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and  logic  of  Article  VI  of  the  GATT.  For  example,  in  the  anti- 
dumping process,  one  country  had  pushed  for  a  formal  recognition 
of  the  concept  of  cyclical  industries  when  identifying  sales 
below  cost.  Because  there  are  indeed  industries  which  are 
cyclical,  interest  was  expressed  by  the  United  States  and  the 
Community  in  considering  such  a  provision  if  it  were  facially 
neutral.  Stated  differently,  if  the  fact  of  cyclicality  could 
be  taken  into  account  during  the  upward  part  of  a  cycle  as  well 
as  the  downward.  The  provision  was  withdrawn  in  the  end  because 
two-way  cyclicality  would  not  accomplish  the  desired  objective 
of  the  country  which  proposed  the  addition  —  reduction  of 
dumping  margins  found  in  the  United  States  or  the  EC. 

It  is  critical  for  American  companies  that  the  Congress 
require  and  the  Administration  obtain  strengthened  trade  rules 
in  the  Uruguay  Round.  Such  an  outcome  has  not  yet  occurred. 
There  is  yet  time.   There  must  be  the  will. 

Thank  you  for  the  chance  to  appear  today.  I  would  be 
pleased  to  respond  to  questions. 
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Chairman  Gibbons.  Thank  you  very  much. 

Mr.  Mayer,  you  said  that  your  products  were— could  you  describe 
the  products  to  me  that  you  are  talking  about? 

Mr.  Mayer.  Certainly,  Mr.  Chairman.  As  I  say,  they  are  the 
basic  shapes  of  copper  and  brass.  That  is  sheet,  strip,  plate,  foil, 
pipe  and  tube,  rod  and  bar.  They  go  into  a  number  of  applications. 
Building  construction  is  a  maior  consumer,  all  automotive  products, 
electronics  and  electrical  products. 

Chairman  GffiBONS.  Mr.  Comer,  what  specifically  in  the  Dunkel 
text  is  it  that  bothers  your  industry? 

Mr.  Comer.  There  are  a  number  of  things  that  we  cited  in  the 
written  submission  that  we  have  made,  but  among  the  things  that 
bother  me  the  most  are  the  sunset  rules.  I  think  the  perfect  exam- 
ple there  is  the  fact  that  our  suit  against  Mexico  was  initiated  in 
the  summer  of  1989.  It  is  still  going  through  the  U.S.  appeals  proc- 
ess. It  is  not  impossible  that  before  the  U.S.  appeals  process  is  to- 
tally complete  in  all  respects,  that  the  protection  we  thought  we  got 
could  go  away. 

The  difficulty  in  obtaining  success  in  these  dumping  suits  is  that 
the  cost  is  enormous.  To  not  have  longer-term  protection  than  5 
years  would  hardly  make  it  worth  the  effort  to  pursue  these  cases. 

Beyond  that,  the  thing  that  bothers  us  almost  as  much  is  the  fact 
that  we  would  in  essence  be  giving  up  our  right  to  administer  our 
own  laws  by  deferring  to  a  GATT  panel.  We  have  had  experiences, 
which  are  cited  in  our  written  submission,  where  GATT  panels 
have  decided  against  cement  industry  cases,  in  just  purely  an  arbi- 
trary fashion.  I  don't  think  the  result  that  can  be  expected  from 
panels  of  that  same  nature  in  the  future  is  likely  to  be  a  whole  lot 
different.  I  think  they  can  be  arbitrary  and  I  think  they  can  be  po- 
litically motivated.  I  just  can't  imagine  in  good  conscience  giving  up 
our  sovereign  right  to  administer  our  own  laws. 

Chairman  Gibbons.  In  Mexico,  what  percent  of  their  total  pro- 
duction of  cement  do  they  export?  Do  you  know? 

Mr.  Comer.  That  is  a  moving  target.  That  industry  is  monopo- 
lized to  a  large  extent.  The  largest  producer  down  there  controls  al- 
most 65  percent  of  the  production. 

The  economy  in  Mexico  has  been  on  a  real  growth  pattern  with 
a  quasi-monopolistic  situation.  Cement  prices  there  are  about  $80 
a  ton  versus  $50  in  the  United  States.  In  1989,  Mexico  brought 
close  to  5  million  tons  of  cement  to  the  United  States  in  export 
trade.  Today,  that  is  down  slightly  below  1  million  as  a  result  of 
these  suits. 

I  think  because  of  internal  growth  and  the  economy,  most  of 
their  cement  currently  is  consumed  within  Mexico,  although  thev 
do  have  some  export  trade  to  some  of  the  Asian  countries,  whicn 
also  are  high-growth  economies. 

Chairman  Gibbons.  Looking  at  the  Mexican  cement  business  a 
few  years  ago,  it  seemed  to  me  that  the  Mexicans  were  subsidizing 
their  industry  through  very  low-cost  prices  for  fuel  for  the  kilns 
and  things  of  that  sort. 

Mr.  Comer.  Going  back  a  number  years  there  were  significant 
subsidies.  As  a  matter  of  fact,  the  growth  of  the  Mexican  cement 
industry  in  the  late  1970s  and  the  early  1980s  was  the  result  of 
a  government  program  to  essentially  double  capacity  in  the  cement 


203 

industry,  to  fuel  what  they  thought  was  going  to  be  a  construction 
boom  funded  by  oil  dollars. 

When  the  oil  economy  collapsed,  they  had  a  cement  industry  that 
had  doubled  in  size  with  no  place  to  go  with  the  cement,  so  they 
came  across  the  border  with  it. 

Subsidies  were  a  very  significant  factor  in  the  late  1970s  and 
early  1980s.  I  don't  believe  subsidies  are  a  significant  issue  with 
respect  to  Mexico  today. 

Chairman  GffiBONS.  Mr.  Stewart,  I  am  familiar  with  your  publi- 
cations on  the  Uruguay  round,  and  as  always  your  firm  does  a  very 
fine,  scholarly  iob  on  analyzing  the  problems. 

That  is  all  the  questions  I  have  for  this  panel.  Thank  you  very 
much. 

Mr.  Donnelly,  let's  go  to  you  first. 

STATEMENT  OF  ROBERT  L.  DONNELLY,  PRESffiENT,  CONTACT 
LUMBER,  PORTLAND,  OREG.,  ON  BEHALF  OF  AMERICAN 
FOREST  &  PAPER  ASSOCL\TION,  AND  ZERO  TARIFF  COALI- 
TION 

Mr.  Donnelly.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
testify. 

My  company,  Contact  Lumber,  is  headquartered  in  Portland, 
Oreg.,  and  employs  750  people.  We  are  a  major  supplier  of  products 
to  the  domestic  window  and  door  industry  as  well  as  molding  and 
door  distribution.  Our  export  potential  in  Asia  is  substantial  if  tar- 
iff barriers  are  decreased. 

I  am  here  today  on  behalf  of  the  Zero  Tariff  Coalition,  which  rep- 
resents thousands  of  companies  comprising  a  broad  cross-section  of 
U.S.  industries,  accounting  for  approximately  30  percent  of  U.S. 
merchandise  trade. 

In  July  1993,  the  market  access  protocol  at  the  economic  summit 
in  Tokyo  committed  the  Quad  countries  to  eliminate  tariffs  in  eight 
zero  tariff  sectors. 

Important  as  this  development  might  appear,  it  is  essential  to 
note  that  the  remaining  industries  not  included  in  the  Tokyo  agree- 
ment represent  the  majority  of  U.S.  jobs,  exports,  manufacturing 
capacity,  and  economic  growth  potential  in  the  zero  tariff  sectors. 

The  Tokyo  protocol  provides  an  opportunity  to  expand  the  mar- 
ket access  agreement  to  include  more  zero  tariff  sectors;  specifically 
named  were:  wood,  paper  and  pulp,  and  scientific  equipment.  Zero 
tariffs  should  be  expanded  to  other  sectors  as  well  including  elec- 
tronics, nonferrous  metals,  soda  ash  and  toys. 

It  may  be  helpful  to  the  committee  to  examine  the  implications 
of  the  zero  tariff  initiative  for  a  specific  sector. 

On  the  paper  side,  European  tariffs  range  from  6  to  9  percent. 
When  U.S.  paper  companies  try  to  sell  in  Europe  they  have  to  com- 
pete with  internal  EC  producers,  Nordic  suppliers  who  get  zero  tar- 
iffs as  a  result  of  preferences  as  well  as  less  developed  countries 
which  benefit  from  preferential  tariffs. 

On  the  wood  side,  Japan  maintains  high  tariffs  as  barriers  to  im- 
ports of  value-added  wood  products.  Most  of  the  $2.8  billion  in  Jap- 
anese imports  of  U.S.  wood  products  have  only  occurred  on  a  few 
tariff-free  items,  while  access  to  an  enormous  market  for  value- 
added  wood  building  products  is  denied  by  tariffs. 


204 

Value-added  imports  which  are  charged  a  tariff  make  up  only  2 
percent  of  U.S.  wood  products  exports  to  Japan. 

For  example,  because  most  U.S.  lumber  enters  Japan  duty-free, 
lumber  comprises  23  percent  of  U.S.  wood  exports  to  Japan. 
Softwood  plywood  exports,  however,  which  face  10  to  15  percent 
tariffs,  have  remained  stagnant,  at  about  $2  million,  less  than  7 
hundredths  of  1  percent  of  our  exports  to  Japan.  Export  growth  has 
been  nonexistent  for  products  subject  to  tariffs.  The  wood  products 
industry  has  been  excluded  from  a  lucrative  Japanese  market 
worth  well  over  $1  billion  annually  in  increased  exports  if  tariffs 
were  eliminated. 

Preferential  tariff  programs  of  the  United  States,  Japan,  and  the 
European  Community  already  eliminate  wood  products  tariffs  for 
most  wood  exporting  nations.  The  United  States,  Canada,  and  New 
Zealand  are  virtuallv  the  only  significant  producer  nations  facing 
wood  tariffs  in  the  developed  market.  This  puts  our  industry  at  a 
serious  competitive  disadvantage  on  value-added  exports.  World- 
wide export  growth  has  been  basically  nonexistent  for  wood  prod- 
ucts subject  to  tariffs. 

We  are  increasingly  concerned  that  the  package  as  negotiated  to 
date  still  does  not  include  the  elimination  of  tariffs  of  wood  and 
paper  products.  I  believe  the  worst  industry's  case  is  representative 
of  the  zero  tariff  sectors  which  have  not  yet  been  included  in  the 
zero  tariff  package.  If  this  is  the  final  outcome,  it  will  be  wholly 
unacceptable  for  the  forest  industries.  Data  prepared  for  us  by  DRI 
indicates  this  would  mean  a  loss  of  $12  billion  in  potential  exports 
and  27,000  new  U.S.  jobs 

The  Zero  Tariff  Coalition  urges  this  committee  to  send  the  clear- 
est possible  message  to  the  administration  that  any  final  Uruguay 
round  agreement  which  does  not  eliminate  tariff  barriers  for  these 
competitive  American  industries  would  be  very  difficult  to  approve. 

Congress  should  be  asked  to  endorse  only  an  agreement  which 
secures  a  standard  of  equitable  access  for  world  markets  for  com- 
petitive American  industries. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  and  attachments  follow:] 
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TESTIMONY  OF 

ROBERT  L.  DONNELLY 
PRESroENT,  CONTACT  LUMBER,  PORTLAND  OREGON 

REPRESENTING  THE 

AMERICAN  FOREST  &  PAPER  ASSOCIATION  (AFPA) 

AND  THE 

ZERO  TARIFF  COALITION 

BEFORE  THE 

U.S.  SENATE 

COMMITTEE  ON  FINANCE 

WASHINGTON,  D.C. 
NOVEMBER  10,  1993 


*  •  *  *  • 


My  name  is  Bob  Donnelly  and  I  am  President  of  Contact  Lumber,  a  family  business  founded  in  1946. 
I  am  also  chair  of  the  Industry  Seaor  Advisory  Committee  for  Lumber  and  Wood  Products  (IS AC- 10),  a 
director  of  the  American  Forest  &  Paper  Association,  and  past  chair  of  the  Association's  International 
Trade  Council 

CONTACT  LUMBER:  Contact  Lumber,  a  privately  held  company  with  750  employees  headquartered 
in  Portland,  Oregon,  and  its  two  interactive  manu&auring  divisions,  commands  the  resources  to  deliver 
sophisticated  technology,  high-volume  manufacturing  capacity,  and  iimovative  sales  and  merchandising 
support  to  customers  throughout  the  world. 

Qear  Pine  Mouldings  in  Prineville,  Oregon,  a  600,000  square  foot  complex,  is  one  of  the  most  versatile 
millwork  production  centers  in  the  United  States.   Our  products  include  a  wide  range  of  moulding  and 
millwork  products.  This  includes  such  items  as:  cutstock,  door  jambs  and  mouldings,  edge  and  tace  glued 
products,  prefinished  moulding  and  millwork,  and  veneer  laminated  products. 

We  are  a  major  supplier  of  products  to  the  domestic  window  and  door  industry  as  well  as  mouldings 
and  millwork  that  move  through  nomutl  distribution  chaimels  for  the  home  building  and  remodeling 
markets.  Through  one  of  our  divisions.  Contact  International,  we  have  imported  wood  products  from 
Southeast  Asia  and  South  America  for  the  U.S.  market  for  the  past  20  years.   During  this  period.  Contact 
has  also  been  active  in  exporting-with  increasing  attention  paid  to  the  Japanese  market.   Emphasis  on 
precision  and  quality  has  enabled  us  to  satisfy  the  stringent  demands  of  domestic  and  export  customers. 

THE  SUBJECT  OF  TODAY'S  TESTIMO>fY;  I  am  testifying  today  on  behalf  of  the  American  Forest 
&  Paper  Association  (AFPA)  and  the  Zero  Tariff  Coalition  on  the  status  of  the  Uruguay  Round  market 
access  negotiations,  specificaUy  regarding  the  zero  tariff  objective. 

THE  AMERICAN  FOREST  &  PAPER  ASSOCL^TION  represents  approximatefy  550  member 
companies  and  related  trade  associations  (whose  membership  is  in  the  thousands)  which  grow,  harvest,  and 
process  wood  and  wood  fiber,  manufacture  pulp,  paper  and  paperboard  products  from  both  virgin  and 
recovered  fiber,  and  produce  solid  wood  products.  As  a  single  national  association,  AFPA  represents  a 
vital  national  industry  which  accounts  for  over  7  percent  of  the  total  U.S.  manufacturing  output 
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The  industry  employs  some  1.4  million  people,  and  ranks  among  the  top  10  employeis  in  46  states, 
with  an  annual  labor  cost  of  about  S46  billion.  The  forest  and  paper  products  industry  generates  sales  of 
S200  billion  annually.  As  a  significant  exporter  to  global  markets,  with  exports  of  $17  billion  in  1992,  the 
industry  makes  an  important  contribution  to  the  U.S.  balance  of  payments. 

THE  ZERO  TARIFF  COAUnON  represents  a  broad  cross  section  of  American  industry  from 
agricultural  equipment  to  zinc  Anyone  who  questions  the  competitiveness  of  American  industry  has  only 
to  look  at  the  membership  of  the  Zero  Tariff  Coalition,  which  ranges  from  basic  natural-resource  based 
industries  such  as  forest  products,  aluminum  and  non-ferrous  metals  to  high  tech  industries  producing 
semiconductors,  computer  parts,  and  scientific  and  medical  devices;  from  heavy  construction  and 
agricultural  equipment  to  consumer  products,  such  as  furniture,  toys,  and  beer  and  spirits.  These 
industries  account  for  approximately  30  percent  of  U.S.  merchandise  trade. 

What  these  diverse  sectors  have  in  common  is  an  interest  in  eliminating  tariff  barriers  to  the  sale  of 
their  products  in  world  markets.  In  each  case,  the  U.S.  industry  is  highly  competitive,  but  faces  strong 
foreign  competition  and  uneven  terms  of  trade— Le.,  U.S.  tarifb  on  foreign  competitors'  products  are  low 
or  non-existent,  while  foreign  tariffs  of  U.S.  products  are  relatively  high. 

For  each  industry  in  the  Coalition,  the  primary  markets  in  which  tariff  elimination  is  sought  are  the 
European  Community  and  Japan.  The  maintenance  of  tariff  barriers  in  these  globally  competitive 
industries  by  highly  developed  countries  distorts  trade  flows  with  adverse  consequences  for  American 
workers,  economic  growth  in  developing  countries,  and  the  competitiveness  of  the  very  industries  in 
Europe  and  Japan  which  they  seek  to  protect  with  high  tarifb.   It  is  time  for  these  tariff  walls  to  come 
down. 

The  Uruguay  Round  presents  the  opportunity  for  the  elimination  of  barriers  to  trade  and  the 
subsequent  expansion  of  commerce  and  economic  growth.   Elimination  of  tariff  barriers  in  industries 
which  are  globally  competitive  is  the  most  immediate  tangible  evidence  of  the  realization  of  CATT 
objectives  to  promote  free  and  fair  trade. 

Let  me  give  a  few  examples  of  the  importance  of  this  issue  to  sectors  included  in  the  Coalition: 

The  Distilled  Spirits  Council  of  the  United  Sutes  (DISCUS),  on  behalf  of  U.S.  producers  and 
exporters  of  distilled  spirits,  strongly  supports  the  negotiation  of  a  Uruguay  Round  agreement  providing 
for  the  reciprocal  elimination  of  tariffs  on  distilled  spirits.  The  eliminatfon  of  tariffs  by  key  U.S.  trading 
ftartners  will  create  new  market  opportunities  for  U.S.  exporters  of  distilled  spirits,  resulting  in  expanded 
domestic  production  and  increased  employment  within  the  U.S.  distilled  spirits  industry  and  associated 
industries.  Assuming  the  agreement  announced  by  the  Quad  countries  in  July  1993  is  expanded  to  cover 
all  distilled  spirits,  and  other  industrialized  countries  adhere  to  it,  DISCUS  anticipates  a  resulting  increase 
in  U.S.  exports  of  between  S  and  10  percent,  and  the  creation  of  approximately  2S0  new  jobs.  While 
relatively  modest  in  size,  these  inaeases  are  particularly  significant  at  a  time  when  the  U.S.  distilled  spirits 
market  is  shrinking  and  U.S.  distilled  spirits  producers  are  experiencing  declines  in  sales  and  employment 

The  Copper  &  Brass  Fabricators  Council  supports  zero  tariff  levels  for  all  entries  under  the  following 
brass  mill  product  HTS  numbers:  7407,  7408  (alloy  wire  only),  7409,  7410,  and  7411.  The  members  of  the 
Council  making  this  request  account  for  more  than  80  percent  of  the  brass  mill  products  manufactured  in 
the  United  States.  U.S.  international  trade  in  these  products  amounted  to  more  than  566  million  pounds 
in  1992:  imports  -  336,000,000;  exporu  -  230,000,000;  valued  at  more  than  one  billion  dollars. 

Over  the  past  five  years,  the  U.S.  medical  device  industry  has  been  America's  fostest  growing  industry, 
in  large  part  due  to  the  strong  export  growth  it  has  e!q>erienoed.  By  the  end  of  1993,  the  S43  billion 
industry  is  expected  to  have  exports  of  $9.7  billion  and  its  overall  trade  surplus  is  expected  to  reach  $4.7 
billion.   Moreover,  U.S.  employment  in  the  industry  is  expected  to  expand  to  280,000  -  up  an  average  of 
nearly  4  percent  over  the  past  five  years.  A  GAIT  tariff  elimination  agreement  for  medical  devices  and 
diagnostic  products  would  provide  the  industry  with  up  to  $1.0  billion  in  annual  savings  on  a  global  basis, 
and  better  enable  companies  to  provide  life-saving,  life-enhancing  products  at  lower  costs  to  the  patients 
that  need  them. 

The  U.S.  fiimiture  industry's  positive  experience  with  the  U.S./Canada  Free  Trade  Agreement  (F.T.A.) 
taught  us  that  increased  trade  occurs  when  U.S.  furniture  is  given  free  market  access.  The  U.S./Canada 
F.T.A.  took  effea  January  1,  1989.  U.S.  furniture  exports  to  Canada  have  grown  from  $158.1  million  in 
1988  to  $527.7  million  in  1992.  With  the  above  in  mind,  and  in  conjunction  with  other  favorable 
experiences  the  industry  has  had  where  free  market  access  was  granted,  the  American  Furniture 
Manufaaurers  Association  strongly  supports  the  zero  tariff  initiative  in  the  GATT  context 
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The  U.S.  aluminum  indusuy  strongly  supports  expanded  market  access  as  an  extremely  important 
objective  for  the  Uruguay  Round.  The  Industry's  goal  in  the  Uruguay  Round  is  the  elimination  of  tariff 
and  non-tariff  barriers  in  aluminum.  Australia,  Canada  and  Japan,  in  addition  to  the  United  States,  all 
fully  support  the  zero-for-zero  goal  for  trade  in  aluminum.   The  EC,  and  specifically  the  French 
government-owned  aluminum  industry,  has  opposed  aluminum  trade  liberalization,  with  tariff  among  the 
highest  in  consuming  countries.  EC  duties  apply  directly  to  North  American,  Australian,  and  Japanese 
exports,  but  not  to  the  85  percent  of  their  metal  imports  from  EFTA  and  former  colonies.  Failure  to 
significantly  reduce  barriers  to  future  trade  in  aluminum  and  aluminum  products  will  severely  damage  the 
long-term  competitive  outlook  of  the  U.S.  aluminum  industry. 

As  one  of  America's  largest  exporters,  virtually  every  GATT  issue  affects  Caterpillar  business  in  some 
way.  However,  there  is  no  GATT  issue  which  is  more  important  to  the  company  than  the  Zero-for-Zero 
tariff  proposal  TarifEs  in  developed  countries  cost  Cat  customers  about  SlOO  million  annually.  Fbr 
example,  EC  duties  on  construction  equipment  range  firom  4  to  11  percent  By  eliminating  tarifEs  on  the 
products  we  produce,  (Le.,  construction  and  mining  equipment)  the  competitiveness  of  Caterpillar  exports 
will  improve  significantly. 

The  United  States,  Canada  and  Japan  eliminated  their  tariCEs  on  semiconductors  and  computer  parts  In 
1986.  Although  asked,  the  European  Community  refused  to  participate  in  these  negotiations  and 
continues  to  adamantly  oppose  substantial  reductions  in  electronic  tari^  The  European  Community 
currently  imposes  a  4  percent  tariff  on  computer  parts,  and  similarly  high  tariCEs  on  computers, 
photocopiers  parts,  toners  and  accessories.   The  EC  tariff  on  computer  parts  and  semiconductois  cost  U.S. 
producers  an  estimated  S340  million  a  year  in  lost  revenues,  as  well  as  undermining  the  competitiveness  of 
their  own  European  companies  in  downstream  products. 

U.S.  non-ferrous  metals  exports  already  account  for  a  sizable  portion  of  primary  copper  and  lead 
production.  From  virtually  no  exports  in  1987,  the  domestic  refined  copper  industry  in  1991  exported  over 
270,000  metric  tons  worth  $6243  million.   From  under  3,000  metric  tons  in  1987,  refined  lead  exports 
grew  to  over  60,000  thousand  metric  tons  in  1991,  valued  at  $36.8  million.   Much  of  the  increase  during 
this  period  was  in  expanded  exports  to  Japan.  During  the  Japanese  recession  in  1992,  however,  the 
Japanese  tarifEs  were  used  effectively  to  shut  out  U.S.  exports  such  that,  compared  to  1991  amounts,  U.S. 
sales  of  refined  copper  to  Japan  dropped  by  59  percent 

The  Beer  Institute  supports  a  continued  expansion  for  other  sectors  in  the  zero  for  zero  tariff  initiative 
as  it  is  vital  for  many  American  industries  to  be  included  in  a  positive  market  access  agreement  in  the 
Uruguay  Round.   In  the  United  States,  total  brewer  employment  is  close  to  50,000  persons  with  another 
825,000  employed  in  the  distribution  of  beer.   In  1992,  the  value  of  American  beer  exported  was  $193.6 
million  while  imports  of  foreign  beer  were  $8623  million. 

The  highest  priority  in  the  Uruguay  Round  for  the  U.S.  soda  ash  industry  is  to  secure  zero-for-zero 
tariff  eliminatioiL  Zero  tarifEs  on  soda  ash  would  eliminate  the  most  significant  barrier  to  U.S.  market 
access  worldwide.  In  the  absence  of  trade  barriers,  U.S.  exporters  predia  that  the  U.S.  could  sell  an 
additional  $1  billion  of  soda  ash  in  world  markets.  Soda  ash  is  a  basic  chemical  used  in  the  manu&cture 
of  glass  and  detergents.   U.S.  produced  natural  soda  ash  is  recognized  as  the  world's  standard  for  price  and 
quality.   In  the  Uruguay  Round,  a  proposal  to  harmonize  chemical  tarifEs  would  bring  soda  ash  tarifEs 
down  to  only  5.5  percent  This  would  NOT  assure  sufBcient  market  access  for  U.S.  industry  to  justify  the 
capital  investment  required  to  support  a  competitive  presence  in  many  countries.  The  U.S.  soda  ash 
industry  has  requested  U.S.  negotiators  to  seek  zero  tariff  and  accelerated  phasing  in  of  tariff  cuts  on  soda 
ash  worldwide  in  the  Urugtiay  Round. 

WHY  ZERO  TARIFFS:  On  March  15, 1990,  when  the  zero  tariff  initiative  was  formally  introduced  by 
the  U.S.  Government  as  a  negotiating  priority,  it  was  received  with  skepticism  by  our  trading  partners.   We 
have  come  a  long  way  since  then.  Today  it  is  the  cornerstone  of  the  Uruguay  Round  market  access 
negotiations. 

But  we  still  have  a  long  way  to  go.  I  am  here  today  to  urge  that  we  not  stop  just  short  of  the  zero 
tariff  goal  line.  The  Uruguay  Round  presents  an  important  opportunity  -  and  frankly  the  only 
multilateral  opportunity  for  probably  the  next  twenty  years  ~  for  the  elimination  of  barriers  to  trade  and 
the  subsequent  expansion  of  commerce  and  economic  growth. 

The  zero-for-zero  tariff  proposal  is  reasonable,  fair  and,  we  believe,  critical  to  a  successful  GATT 
agreement   It  is  a  broad  proposal  that  crosses  many  industrial  sectors  and  helps  to  ofEset  some  of  the 
more  strident  voices  of  protectionism.    For  these  U.S.  industries  who  are  not  seeking  protection,  but 
merely  a  level  international  playing  field,  the  zero-for-zero  tariff  initiative  is  a  rallying  cry  for  trade 
expansion  and  economic  opportunity.   In  this  regard  it  is  important  to  note  that  the  U.S.  has  essentially 
balanced  trade  in  the  zero  tariff  sectors. 
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THE  TOKYO  SUMMTT-A  SUCCESS  FOR  ZERO  TARIFFS?;   In  July  1993,  an  important  landmark 
was  reached  in  the  zero  tariff  initiative.  The  market  access  protocol  at  the  Economic  Summit  in  Tokyo 
committed  the  Quad  countries  to  eliminate  tarifEs  in  eight  of  the  thirteen  zero  tariff  sectors  proposed  by 
the  United  States. 

Although  the  Tokyo  agreement  was  important,  it  covered  only  pharmaceuticals,  construction 
equipment,  medical  equipment,  steel  (subject  to  the  MSA),  beer,  and,  with  exceptions,  furniture,  farm 
equipment,  and  spirits. 

Important  as  this  development  might  appear,  it  is  essential  to  note  that  the  remaining  industries  not 
includ^  in  the  Tokyo  agreement  represent  the  majority  of  U.S.  jobs,  exports,  manu&cturing  capacity,  and 
economic  growth  potential  in  the  zero  tariff  sectors.  Until  all  zero  tariff  sectors  have  been  achieved,  we 
will  not  see  the  full  results  of  increased  jobs,  exports,  and  Uruguay  Round  support  that  was  originally 
anticipated  from  the  Zero  Tariff  Initiative. 

The  Administration  has  taken  the  position  that  the  Tokyo  Protocol  provides  an  opportunity  to  expand 
the  market  access  agreement  to  include  other  zero  tariff  sectors  beyond  those  agreed  upon  in  Tokyo. 
Specifically  named  are:  wood,  paper  and  pulp,  and  scientific  equipment 

The  principle  of  tariff  free  sectors,  having  been  accepted  as  an  important  market  opening  initiative  of 
this  Round,  should  now  be  expanded  to  all  other  sectors  contained  in  the  U.S.  proposal,  including  forest 
products  (wood  and  paper),  electronics,  scientific  equipment,  non-ferrous  metals,  soda  ash,  and  toys. 

Reduction  of  tariff  barriers  has  been  the  mainstay  of  previous  CATT  negotiations  as  a  principal  means 
of  expanding  trade  and  economic  growth.  A  successful  GATT  agreement  will  require  an  enthusiastic  sales 
force  to  generate  public  and  political  approval  in  the  United  States.  Industries  included  in  the  original 
U.S.  zero-for-zero  tariff  proposal  account  for  approximately  30  percent  of  U.S.  manufactured  trade,  and  we 
need  to  insure  that  this  entire  segment  of  the  economy  is  working  to  support  the  eventual  GATT 
agreement 

WHY  ZERO  TARIFFS  ARE  ESSENTIAL-ONE  INDUSTRY'S  ASSESSMENT;  It  may  be  helpful  to 
the  Committee  to  examine  the  full  implications  of  the  success  or  failure  of  the  zero  tariff  initiative  as 
applied  to  a  specific  sector. 

The  U.S.  forest  products  industry  has  been  ranked  among  the  most  competitive  in  the  world.  We  are 
deeply  conmiitted  to  expanded  free— and  fair-global  trade  and  have  consistently  supported  efforts  to 
reduce  U.S.  tariff  barriers  to  zero  for  virtually  all  our  products.  With  an  aimual  payrou  of  S46  billion,  this 
sector  provides  high-paying  manufacturing  employment  to  almost  1.5  million  Americans  and  indirect 
employment  to  an  estimated  4.9  million  more-more  than  6  million  jobs  in  alL 

Unfortunately,  our  trading  partners  have  not  been  equally  fair.  Despite  the  efforts  of  the 
administration  in  the  course  of  the  Uruguay  Round  negotiations,  the  European  Community  and  Japan 
have  thus  far  refused  to  agree  to  match  the  U.S.  and  eliminate  their  tarifEs  in  the  paper  and  wood  products 
sectors. 

Exports  have  been,  and  will  remain,  the  key  path  to  future  industry  growth,  but  under  existing 
international  tariff  struaures  we  are  severely  disadvantaged  in  global  trade.  Compared  to  U.S.  tariff 
which  have  been  for  the  most  part  reduced  to  zero,  European  tarifEs  on  paper  products  range  from  6-9 
percent   When  U.S.  paper  companies  try  to  sell  in  Europe,  they  have  to  compete  with  Nordic  suppliers 
who  get  zero  tariffs  as  a  result  of  EFTA  preferences,  and  less  developed  countries  which  benefit  from 
preferential  tariffs,  as  well  as  with  internal  EC  producers.  This  is  exactly  the  kind  of  uneven  playing  field 
the  Uruguay  Round  was  supposed  to  eliminate. 

Japan  maintains  high  tariffs  as  barriers  to  imports  of  value  added  wood  products.  Most  of  the  S2.8 
billion  in  Japanese  imports  of  U.S.  wood  products  have  only  occurred  on  a  few  tariff-free  items,  while 
access  to  an  enormous  market  for  value  added  wood  building  products  is  denied.  Japan's  value  added 
imports  make  up  only  2  percent  of  U.S.  wood  exports  to  JapaiL 

For  example,  because  most  U.S.  lumber  enters  Japan  duty  free,  lumber  comprises  about  23  percent  of 
U.S.  wood  exports  to  JapaiL    Softwood  plywood  exports,  however,  which  face  10-15  percent  tariff,  have 
remained  stagnant  at  about  $2  million,  less  than  seven  hundredths  of  1  percent  of  our  exports  to  Japan. 

Export  growth  has  been  non-existent  for  products  subject  to  tariffs.  The  U.S.  wood  products  industry 
has  been  excluded  from  lucrative  Japanese  markets  that  could  be  worth  well  over  a  billion  dollars  annually 
in  increased  exports  by  the  end  of  the  decade. 
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Preferential  tariff  programs  of  the  United  Sutes,  Japan,  and  the  European  Community  already  make 
wood  products  tariCEs  free  for  most  wood  exporting  nations  in  the  world's  major  consuming  markets. 
United  States,  Canadian,  and  New  Zealand  wood  products  industries  are  virtually  the  only  significant 
producer  nations  facing  wood  tariffs  in  developed  markets,  while  Brazil,  Indonesia,  Malaysia,  and  others 
can  in  most  cases  export  their  products  without  bdng  any  trade  inhibiting  tariffs.  Preferential  tariffs  make 
zero  tariff  an  accomplished  fact  for  most  wood  products  producers.  This  puts  our  industry  at  a  serious 
competitive  disadvantage  on  value  added  exports. 

Failure  to  achieve  zero  tariff  coverage  for  U.S.  paper  and  wood  products  threatens  the  competitiveness 
of  an  industry  with  annual  shipments  of  close  to  S200  billion,  accounting  for  7  percent  of  U.S. 
manufacturing  output 

It  would  also  mean  that  an  industry  that  is  globally  competitive  today  would  be  rendered  permanently, 
structurally  disadvanuged  as  a  result  of  a  trade  policy  decision  by  the  U.S.  government  At  risk  are  not 
only  the  jobs  related  to  exports  but,  with  few  tariff  on  imports,  jobs  dependent  on  domestic  sales  are  in 
jeopardy  as  welL 

The  administration  has  often  made  it  clear  that  it  will  insure  that  U.S.  economic  interests  are  not 
sacrificed  to  other  concerns  in  international  negotiations.  A  Uruguay  Round  package  which  fails  to 
redress  this  fundamental  unfairness  and  contains  within  it  the  seeds  of  decline  for  an  industry  of  this 
magnitude  would  deal  a  serious  blow  to  the  economies  of  hundreds  of  rural  communities  across  the 
country  dependent  on  the  forest  products  industry  for  employment  This  cannot  be  viewed  as  an 
acceptable  outcome. 

We  believe  there  is  no  substantive  economic  rationale  which  would  preclude  agreement  in  this  area. 
We  urge  you  to  send  an  uimiistakable  signal  that  the  future  of  an  industry  which  provides  jobs  to  nearly 
1.5  million  Americans  is  not  tradeable,  and  that  the  only  final  package  Congress  will  accept  is  one  which 
provides  fair  market  access~at  zero  tarifb-for  America's  forest  products  industry. 

As  the  December  15  deadline  for  conclusion  of  the  Uruguay  Round  approaches,  we  are  increasingly 
concerned  that  the  package  as  negotiated  to  date  still  does  not  include  the  elimination  of  tariffs  on  wood 
and  paper  products-or  electronics,  scientific  equipment,  non-ferrous  metals,  soda  ash,  and  toys,  nor  the 
products  in  sertors  on  which  exceptions  were  taken  in  the  July  '93  Tokyo  agreement   We  are  aware  that 
the  Administration  has  made  wood  and  paper  a  priority  objective  in  the  Round,  and  while  we  strongly 
support  this,  we  can  also  cite  experience  with  past  negotiations  (including  the  Tokyo  Summit)  where  it  was 
deemed  necessary  to  relinquish  some  of  our  priorities  in  order  to  reach  overall  agreement 

Such  an  outcome  would  be  wholly  unacceptable  for  the  wood  and  paper  industries.  Dau  prepared  for 
us  by  DRI  indicates  this  would  mean  a  loss  of  $12  billion  in  potential  U.S.  exports  and  27,000  new  U.S. 
jobs. 

We  believe  that  it  would  be  equally  problematic  for  members  of  Congress  who  support  competitive 
American  industries  in  their  efforts  to  open  international  markets.  Given  the  web  of  preferential  tariffs 
which  benefit  the  industry's  competitors,  and  the  virtual  absence  of  any  meaningful  U.S.  tariffs  on  these 
products,  it  would  perpetuate  an  egregious  trade  inequity  well  into  the  next  century.  More  to  the  point,  it 
would  permanently  disadvantage  an  industry  which  today  employs  nearly  U  million  Americans.  This  must 
be  regarded  as  a  significant  defect  in  any  trade  agreement  being  Congressional  passage. 

The  American  forest  products  industry  joins  with  the  other  sectors  represented  in  the  Zero  Tariff 
Coalition  in  urging  this  Committee  to  send  the  clearest  possible  message  to  the  Administration  that  any 
final  Uruguay  Round  Agreement  which  does  not  eliminate  tariff  barriers  for  these  competitive  American 
industries  would  be  very  difficult  to  approve. 

We  also  ask  that  the  Committee  indicate  its  desire  to  see  a  strategy  in  place  to  ensure  that  forest 
products  are  not  sacrificed  at  the  end  of  the  day  in  Geneva.   We  hope  USTR's  response  will  allay  our 
concerns  and  provide  assurance  that  the  Congress  will  be  asked  to  endorse  an  Agreement  which  secures 
for  competitive  American  industries  a  standard  of  equitable  access  to  world  markets  which  we  can 
wholeheartedly  support 

Thank  you  for  the  opportunity  to  testify. 
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MEDICAL  TECHNOLOGY  INDUSTRY  STRONGLY  SUPPORTS 
GATT  TARIFF  ELIMINATION 


The  global  medical  technology  industry  is  very  supportive  of  efforts  in  the  GATT  Uruguay 
Round  to  negotiate  a  "zero-for-zero"  tariff  elimiiiation  agreement  for  medical  devices  and 
diagnostic  products.  It  is  estimated  that  a  tariff  elimination  agreement  for  this  sector  would 
provide  up  to  $1.0  billion  in  aimual  savings  to  medical  device  companies  on  a  global  basis,  as 
well  as  b^ter  enable  the  industry  to  provide  life-saving,  life-enhancing  products  at  lower  costs. 

HIMA  has  woiiced  with  government  and  industry  rq)iesentatives  to  generate  global  support  for 
the  tariff  elimination  proposal  fen-  medical  technology,  as  well  as  to  ensure  that  GATT 
negotiators  agree  on  a  comprehensive  package  of  product  coverage.  Such  an  agreement  would 
provide  significant  net  savings  not  only  to  the  industry,  but  also  to  governments  which  typically 
procure  such  devices  for  use  in  national  health  care  systems.  Most  importantly,  a  GATT 
agreement  for  this  sector  would  provide  millions  of  patients  around  the  world  with  greater  access 
to  the  medical  technologies  they  need. 

U.S.  medical  device  companies  are  world  leaders  in  bringing  high-quality  products  to  the 
patients  that  need  them.  In  1992,  the  U.S.  medical  device  industry  supplied  48  percent  of  the 
world's  medical  technology  needs,  generated  a  trade  surplus  of  $4.1  billion  and  experienced 
manufacturing  job  growth  of  nearly  five  percent.  Over  the  past  five  years,  37  percent  of  the 
industry's  production  growth  has  gone  to  serve  strong  overseas  demand  for  U.S. -made  medical 
technology.  The  double-digit  export  growth  e}q)erienced  by  the  industry  has  helped  to  make  it 
America's  fastest  growing  industry  during  this  period.  Furthermore,  while  the  U.S.  medical 
technology  industry  has  grown  r^idly,  and  also  made  substantial  contributions  to  health  care, 
the  industry's  price  increases  have  remained  at  or  below  the  U.S.  rate  of  inflation  over  the  past 
five  years.  ,        .,, 

A  GATT  tariff  elimination  agreement  would  enable  medical  technology  companies  to  build  upon 
their  strong  export  performance  and  generate  more  U.S.  jobs.  The  industry  greatly  appreciates 
the  efforts  of  U.S.  (and  other  countries')  negotiators  in  the  GATT  and  is  hopeful  that  the  overall 
negotiations  can  be  brought  to  conclusion. 
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U.S.  Health  Care  Technology  Industry  Fact  Sheet 
1992 


.1??2 

1995Proiected 

U.S.  production 

$39.4  billion 

$51.0  billion 

-     Medical  devices 

$33.9  biUion 

-    Diignrwric  piodncti 

5.SbiUiaa 

VS.  naricet  size  (consumption) 

$3SJbillioa 

$44.5  billion 

-     Medical  devices 

$30.9  billion 

-    Diagnostic  pnxlucts 

4.S  billion 

U.S.  exports 

$9.0  billion 

$13.3  billion 

U.S.  fanporte 

4.9  billioa 

6.7  billion 

U.S.  trade  surplus  (deTidt) 

4.1  billion 

6.6  billion 

-    with  the  EC 

$1,560  million 

up  9% 

-    with  Jqnn 

121  million 

t^  sli^dy 

-    with  Canada 

904  million 

up  45% 

-    with  Gennany 

(116  million) 

up  40% 

-    with  Mexico 

(70  million) 

up  40% 

-    with  the  U.K. 

257  million 

19  44% 

U.S.  industry  employment 

267,900 

IndtBtry  R&D  expenditures 

asa 

6J% 

U.S.  industry  growth  0992  estimated  and 

projected  annual  growth  through  1995) 

-    Mailet  size 

up    8.3% 

tq>8% 

-    Production 

up    9.0% 

up  9% 

-    F.xports 

vp  13.1% 

vp  14% 

-    Inipofts 

up  11.5% 

up  11% 

-    Trade  surplus 

vp  14.6% 

tq>18% 

-    Esfiloyinent 

vp    4.5% 

Device  approvals  and  favorable  decisons* 


PMAr  12 

PMA  supplements:  394 
510  (k)s:  3,776 
PMA  review  time  (days) 
510  (k)  review  time  (days) 


FY  1992 
down  56% 
down  18% 
down  12% 
down51% 
19    24% 


Sources:    U.S.  Department  of  Commerce  unpublished  data;  FDA  Office  of  Device  Evaluation  /Annual  Report 
for  FY  1992;  Business  Week  'R&D  Scoreboard';  and  HIMA  projections  based  on  historical  trends. 

♦    FDA  requires:  I)  premaricet  approval  (PMA)  for  new  devices;  2)  PMA  supplements  for  certain 
modifications  to  existing  PMA  devices;  and  3)  510  (k)  decisions  or  findings  of  'substantial 
equivalence*  for  modifications  to  existing  products  or  the  introduction  by  new  manufacturers  of 
devices  already  on  the  market. 
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Deere  &  Company 

Statement  for  the  Record 

Submitted  To: 

SUBCOMMITTEE  ON  TRADE 

HOUSE  COMMITTEE  ON  WAYS  AND  MEANS 

NOVEMBER  4,  1993 

Bearing  on  the  Uruguay  Round  o£  Multinational  Trade  Negotiations 

Deere  &  Compcmy--or  John  Deere,  as  the  corporation  is  more  commonly 
known- -manufactures,  distributes  suid  finances  a  broad  line  of  farm 
and  industrial  equipment.  Deere  is  headquartered  in  Moline, 
Illinois.  In  1992  the  company's  total  revenues  were  approximately 
$7  billion. 

Deere  is  the  largest  manufacturer  of  farm  equipment  in  the  world. 
The  con5>any  rcmks  in  the  top  five  U.S.  industrial  equipment 
manufacturers  and  produces  the  world' s  broadest  range  of  lawn  and 
garden  equipment.  Deere  &  Company  en^loys  over  33,000  people  in 
facilities  in  20  U.S.  states  and  12  foreign  countries.  In  this 
year's  Fortune  Magazine's  list  of  America's  top  exporters,  Deere 
was  ranked  48th. 

Deere  &  Conpany  applauds  Chairman  Gibbons'  decision  to  schedule 
hearings  on  the  Uruguay  Round  of  Multilateral  Trade  Negotiations 
being  conducted  under  the  auspices  of  the  General  Agreement  on 
T2trif  f  8  2uid  Trade  (GATT)  .  In  addition,  Deere  &  Company  appreciates 
the  opportunity  to  voice  its  strong  support  for  the  successful 
completion  and  implementation  of  the  results  of  the  GATT  talks, 
especially  in  market  access. 

The  Uruguay  Round  offers  the  opportunity  for  the  U.S.  and  our 
trading  partners  around  the  world  to  eliminate  all  barriers  to 
trade  and  therefore  to  expand  world-wide  commerce  and  economic 
growth.  Global  acceptance  of  the  principle  of  free  trade  is  an 
objective  actively  pursued  by  Deere  t  Company.  The  company, 
therefore,  is  a  member  of  the  Zero  Tariff  Coalition  euid  shares  the 
dedication  of  that  group  of  thouscuids  of  companies  who  seek  the 
mutual  elimination  of  tariffs  by  the  U.S.  and  its  major  trading 
partners . 

During  the  July  1993  Tokyo  Economic  Summit,  the  U.S.,  Canada,  Japsm 
and  the  EC  agreed  to  eliminate  tariff  and  non- tariff  barriers  in 
eight  major  categories  of  goods  traded  throughout  the  world. 
Agricultural  and  construction  equipment  were  included  in  that 
agreement.  Since  then,  GATT  member- country  negotiators  have  spent 
countless  hours  discussing  the  merits  of  that  proposal . 
Unfortunately,  little  progress  has  been  achieved  thus  far  in 
expauiding  the  coverage  of  the  details  of  the  Tokyo  tariff 
elimination  agreement  to  other  GATT  signatories. 
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Aa  a  major  U.S.  exporter,  particularly  of  agricultural  equipment, 
it  is  clear  to  Deere  that  tariff  barriers  established  by  many  U.S. 
trading  partners  are  causing  a  variety  of  trade  distortions  that 
penalize  manufacturers  in  this  country.  For  example,  for  many 
yeeurs,  agricultural  equipment  has  been  entering  the  United  States 
duty-free  while  other  countries,  notably  those  of  the  European 
Commiinity,  have  imposed  significant  tariffs  on  these  same  goods. 
A  case  in  point  is  the  EC  tariff  regime.  Those  duties  are 
currently  8.5V  for  farm  tractors,  3.5%  for  harvesting  equipment 
such  as  combines  cind  5-9%  for  engines,  components  and  parts  for 
this  equipment.  Therefore,  it  is  not  surprising  that  an  almost  3  to 
1  trade  imbalance  favoring  the  EC  exists- -that  is,  approximately 
$500  million  of  U.S. -produced  ag  machines  were  exported  to  the  EC 
while  almost  $1.5  billion  of  EC-produced  farm  equipment  was 
exported  to  the  U.S.  market  in  1990. 

When  these  numbers  are  examined  and  the  actual  machines  which  make 
up  the  exports  are  considered,  the  case  becomes  even  more 
compelling.  A  major  portion  of  U.S.  farm  machinery  exports  to  the 
developed  world  such  as  the  EC  are  products  that  are  either  not  in 
direct  competition  with  local  machines  or  no  comparable  machines 
are  produced  in  the  region.  An  even  stronger  argument  can  be  made 
for  countries  in  the  lesser  developed  category.  All  this  when  entry 
into  the  U.S.  market  is  duty-free. 

Congressional  passage  of  the  legislation  implementing  the  results 
of  the  Uruguay  Round  will  depend,  in  large  measure,  on  the 
comprehensive  nature  of  and  the  world-wide  acpreement  with  the 
aggressive  market  access  package  being  pursued  by  the  U.S. 
negotiating  team.  That  package,  though  it  represents  an  important 
step  toward  free  trade,  must  be  expanded  and  the  coverage  must  be 
broadened.  Deere  &  Company  and  other  internationally  competitive 
U.S.  con^anies  such  as  those  represented  by  the  Zero  Tariff 
Coalition  must  remain  con5>etitive  in  the  markets  of  the  world.  The 
GATT  market  access  agreement  currently  pursued  by  the  U.S.  will  do 
much  to  achieve  that . 
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pu^  aid  Bualneaa  Equipment  Manutacturcrt  Association     1350  Eye  Street.  NVV  Suite  200  WasNngton.  X  20005  i:02)  737-6888  Fu  (20Z)  638-4322 


The  Computer  and  Business  Equipment  Manufacturexs  Associiilion  (CBEMA)  strongly  believes 
a  key  to  the  continued  health  of  the  information  technology  industry  lies  in  die  elimination  of 
tariffs  on  its  products  throughout  the  world's  markets.  Without  this  leveling  in  the  marketplace, 
the  U.S.  will  be  placed  at  a  competitive  disadvantage  and  the  growth  of  this  industry  will  be 
seriously  impacted. 

The  United  States,  Canada  and  Jq>an  eliminated  their  tariffs  on  semiconductors  and  computer 
parts  in  1986.  Although  asked,  the  European  Conununity  refused  to  participate  in  these 
negotiations  and  continues  to  adamantly  oppose  substantial  reductions  in  electroixic  tariffs.  The 
European  Community  currently  imposes  a  4%  tariff  on  computer  parts,  and  similarly  high  tariffs 
on  computers,  photocopier  parts,  toners  and  accessories.  The  EC  tariff  on  computer  parts  and 
semiconductors  cost  U.S.  producers  an  estimated  $340  million  a  year  in  lost  revenues,  as  weil  as 
luukzmining  the  competitiveness  of  their  own  European  con^anics  in  downstream  products. 

These  tariffs  affect  firms  that  arc  engaged  in  a  fiercely  competitive  global  market  It  is  essential 
for  our  industry  that  the  final  Uruguay  Round  Agreement  include  the  elimination  of  EC  duties  on 
computer  parts,  computers,  photocopiex  parts,  toners  and  accessories;  and  we  urge  our 
govemment  negotiators  to  press  home  this  crucial  maOer  with  the  highest  priority  and  vigor. 

Our  political  support  for  the  OATT  Uruguay  Round  will  certainly  be  influenced  by  whether  or 
not  there  are  meaningful  taiiff  reductions. 


'76-902 
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statement  of  Beer  Institute 

Relative  to  the  Hearing  on  the  Uruguay  Round 

of  Multilateral  Negotiations  Under  the  Auspices 

of  GATT  Before  Subcommittee  on  Trade, 

Committee  on  Ways  &  Means, 

U.  S.  House  of  Representatives 

November  4,  1993 

The  Beer  Institute  is  a  national  trade  association  for 
the  brewing  industry,  its  members  represent  over  93  percent  of 
domestic  production  euid  include  national,  regional,  local 
(microbrewers  and  brewpubs)  and  international  brewers.   In 
addition  to  brewers  and  importers,  the  Beer  Institute 
menbership  includes  suppliers  to  the  brewing  indixstry;  glass 
atnd  metal  can  container  producers,  packaging  equipment 
manufacturers  and  agricultural  material  producers,  etc- 

In  1992,  the  brewing  industry  paid  $3.4  billion  In 
excise  taxes  at  the  federal  level  and  auiother  $4.9  billion  in 
excise  and  sales  taxes  to  state  aikd   local  governments.  The 
brewing  and  beer  distribution  industry  employs  close  to 
875,000  person  directly  while  another  1.8  million  jobs  are 
impousted  throughout  the  national  economy  by  the  brewing 
industry.   The  value  of  agricultural  products  used  by  American 
brewers  last  yeau:  totaled  approximately  $850,000,000. 

The  Beer  Institute,  ais  a  member  of  the  Zero  Teuriff 
Coalition,  supports  a  continued  expansion  for  other  sectors  in 
the  zero  for  zero  tariff  initiative  as  it  is  vital  for  many 
American  industries  to  be  included  in  a  positive  market  access 
agreement  in  the  Uruguay  Round.   We  feel  the  market  access 
agreement  reached  in  Tokyo  was  a  signif iccuit  first  step  in 
expauiding  the  other  sectors.   U.S.  industries,  in  many  areas, 
compete  with  foreign  producers  where  the  tariffs  are 
considerably  higher  for  the  United  States  than  they  axe  for 
foreign  competition  shipping  to  this  country.   It  is  essential 
for  this  disparity  to  end  or  U.S.  employment  will  continue  to 
suffer. 

A  broad  market  understanding  will  be  an  essential 
element  of  a  successful  Uruguay  Round  agreement,  and  it  is 
important  that  the  agreement  include  all  the  zero  for  zero 
sectors  included  in  the  U.S.  proposal.   This  type  of 
arrangement  will  create  a  positive  reaction  from  industries  in 
the  zero  tariff  coalition  which  represent  30  percent  of  U.S. 
manufactured  trade  and  support  millions  of  American  jobs. 

The  Beer  Institute  tirges  the  adoption  of  the  zero  for 
zero  initiative  in  all  sectors  proposed  by  the  United  States. 
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URUGUAY  ROUND  NEGOTIATIONS 
TARIFF  ELIMINATION  FOR  DISTIIXED  SPIRITS 


The  Distilled  Spirits  Coundl  of  the  United  Stales  (DISCUS),  on  behalf  of  U.S. 
producers  and  exporters  of  distilled  spirits,  strongly  supports  the  negotiation  of  a  Uruguay 
Round  agreement  providing  for  the  reciprocal  elimination  of  tariffs  on  distilled  spirits. 
The  elimination  of  tariffs  by  key  U.S.  trading  partners  will  create  new  market 
opportunities  for  U.S.  exponers  of  distilled  spirits,  resulting  in  expanded  domestic 
production  and  increased  employment  within  the  U.S.  distilled  spirits  industry  and 
associated  industries.   Assuming  the  agreement  announced  by  the  Quad  countries  in  July 
1993  is  expanded  to  cover  all  distilled  spirits,  and  other  industrialized  countries  adhere  to 
it.  DISCUS  anticipates  a  resulting  increase  in  U.S.  exports  of  between  S  and  10  percent, 
and  the  creation  of  approximatdy  2S0  new  jobs.   While  relatively  modest  in  size,  these 
increases  are  particularly  ugnificant  at  a  time  when  fte  U.S.  distilled  spirits  market  is 
shrinking  and  U.S.  distilled  spirits  producers  ate  experieodng  declines  in  sales  and 
employmenL 
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NON-FERROUS  METALS  PRODUCERS  COMMITTEE 

1225  Nineteenth  Street.  N.W.  -  Suite  210 

Washinfton,  D.C.  20036 

Teltphona:     <202)  IM-TTM 
Tclaeaplcr:  (202)  U6-iTl9 

STATEMENT  OF  THE  NON-FERROUS  METALS  PRODUCERS  COMMITTEE 

TO  THE  SUBCOMMITTEE  ON  TRADE 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 

ON  THE  URUGUAY  TRADE  ROUND  OF  MULTILATERAL  TRADE 
NEGOTIATIONS 

NOVEMBER  4.  1993 


•   This  statement  is  presented  to  the  House  Ways  and  Means  Trade 
Subcominittee  by  the  Non-Ferrous  Metals  Producers  Committee  (NFMPC)  in 
connection  with  the  Subcommittee's  public  hearing  on  the  Uruguay  Trade  Round 
negotiations  as  they  may  affect  specific  U.S.  commercial  interests.   The 
NFMPC,  which  is  the  trade  association  of  U.S.  producers  of  primary  copper  and 
lead,  strongly  urges  the  elimination  of  tariffs  on  refined  copper  and  lead  within 
the  framework  of  the  Uruguay  Round  market  access  negotiations.    These 
industries  are  proponents  of  the  U.S.  Government's  "zero-for-zero"  tariff  initiative 
and  are  members  of  the  Zero  Tariff  Coalition.   They  are  willing  to  eliminate  their 
tariffs  on  refined  copper  and  lead  if  other  countries  do  the  same. 

The  Uruguay  Round  negotiations  offer  the  chance  to  remove  foreign  tariff 
barriers  to  U.S.  exports.   In  particular,  the  Japanese  tariffs  on  refined  copper 
and  lead  restrict  the  growth  of  U.S.  exports  to  Japan  and  permit  Japan  a 
sheltered  base  for  exporting  into  U.S.  markets  in  other  areas  of  Asia.   In 
addition,  elimination  of  the  EC  duty  on  lead  would  improve  U.S.  competitiveness 
in  the  EC  lead  market.   Bimination  of  such  tariffs  in  the  GATT  negotiations  will 
promote  U.S.  exports,  which  in  turn  will  promote  jobs  in  the  U.S.  mining  industry. 

The  U.S.  mining  industry  is  alive,  well  and  has  become  a  high  tech  sector 
with  major  export  capabilities.   As  U.S.  mining  exports  and  employment  expand. 
the  industry  needs  access  to  foreign  markets,  indeed,  exports  already  account 
for  a  sizable  portion  of  primary  copper  and  lead  production.    From  virtually  no 
exports  in  1987.  the  domestic  refined  copper  industry  in  1991  exported  over 
270.000  metric  tons  worth  $624.3  million.    From  under  3.000  metric  tons  in 
1987.  refined  lead  exports  grew  to  over  60,000  thousand  metric  tons  in  1991. 
valued  at  $36.8  million.    Much  of  the  increase  during  this  period  was  in 
expanded  exports  to  Japan.   During  the  Japanese  recession  in  1992.  however. 
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the  Japanese  tariffs  were  used  effectively  to  shut  out  U.S.  exports  such  that 
compared  to  1991  amounts,  U.S.  sales  of  refined  copper  to  Japan  dropped  by 
59  percent  Only  the  elimination  of  the  Japanese  copper  duties  would  have  a 
meaningful  impact 

The  refined  copper  and  lead  industries'  employment  is  substantial.   An 
estimated  17.000  people  are  currently  employed  in  the  domestic  primary  copper 
industry.  The  primary  lead  industry  employs  another  3,000  workers  for  a  total 
for  the  two  industries  of  at>out  20,000  workers.  The  benefit  to  the  U.S.  copper 
and  lead  industries  of  the  elimination  of  tariffs  on  these  products  will  be  the 
expansion  of  U.S.  copper  and  lead  exports. 
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COPPER  &  BRASS  FABRICATORS  COUNCIL,  INC. 

1050  Seventeenth  Street,  N.W. 

Washington,  D.C.   20036 

Suite  440 

Telephone  (202)  833-8575 

Facsimile  (202)  331-8267 

On  behalf  of  the  Copper  and  Brass  Fabricators  Council  (membership 
list  attached)  I  wish  to  reaffirm  our  request  that  U.S.  tariffs 
on  brass  mill  products  be  included  In  current  GATT  negotiations 
for  reduction  to  zero  levels  for  all  countries  willing  to  agree 
to  similar  reductions  to  zero  levels  of  the  same  products  from 
the  United  States. 

The  Council  supports  zero  tariff  levels  for  all  entries  under  the 
following  brass  mill  product  HTS  numbers:   7407,  7408,  (alloy 
wire  only),  7409,  7410,  and  7411. 

The  members  of  the  Council  making  this  request  account  for  more 
than  80  percent  of  the  brass  mill  products  manufactured  in  the 
United  States. 

U.S.  international  trade  in  these  products  amounted  to  more  than 
566  million  pounds  in  1992  (Imports  -  336,000,000;  exports  - 
230,000,000)  valued  at  more  than  one  billion  dollars. 

The  Council  seeks  mutual  reductions  because  of  Its  conviction 
that  maximum  benefits  will  accrue  to  all  parties  from  free  trade 
which  is  based  on  a  regime  of  fair  and  equal  treatment.   In 
connection  with  our  request,  we  urge  U.S.  negotiators  to  insure 
that  non  tariff  barriers  are  not  substituted  for  any  eliminated 
tariffs,  and  that  all  U.S.  reductions  are  matched  by  our  trading 
partners . 

In  making  this  request  the  Council  wishes  to  reemphasize  its 
previously  expressed  opposition  to  any  further  proportionate 
tariff  reductions.   If  alternatives  to  zero  levels  are  proposed, 
the  Council  would  only  support  reductions  which  resulted  in  equal 
tariff  levels  between  participating  nations. 

The  Council  supports  zero  level  tariffs  for  any  country  agreeing 
to  mutual  reductions  to  zero.   In  order  of  priority,  the  Council 
specifically  seeks  zero  tariff  agreements  with  the  European 
Community,  EFTA,  Japan,  Korea,  India,  Brazil  and  Argentina. 
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COPPER  S  BRJISS  FABRICATORS  COONCZL, 

MEMBERSHIP  LIST 
September  28.  1993 


AHSOHXA  COPPER  &  BRASS,  INC. 
P.O.  Box  109 
Ansonla,  CT   06401 
(203)  736-2651 

CERRO  COPPER  PRODOCT8  COMPAHT 

(A  member  o£  The  Harmon 
Group  of  companies) 
P.O.  Box  66800 
Sr.  Louis,  MO   63166-6800 
(618)  337-6000 

CERKO  HETAI.  PROOnCTS  COKFAHY 
(A  member  of  The  Harmon 
Group  of  companies) 

P.O.  Box  388 

Bellefonte,  PX  16823 
(814)  355-6220 

CHTCAOO  EXTRUDED  KETAI^  CO. 
1601  Sou^h  54th  Avenue 
Cicero,  IL   60650-1898 
(708)  656-7900 

SZTRUDED  METALS 
302  Ashfield  Str«et 
Belding,  HI  48809 
(616)  794-1200 

HAZiSTEAO  IKDOSTRIBS 
300  North  Greene  Street 
Suite  400 

Greensboro,  MC  27401 
(919)  272-1966 

HEYCO  METALS,  IMC. 
Stinson  Drive,  Rd.  9160 
Reading,  FA  1960S 
(215)  926-4131 

EtJSSET  COPPER  LTD. 
Washington  Street 
Leetsdale,  PA   15056 
(412)  251-4200 

KETALS  AMERICA 

135  Old  Boiling  Springs  Road 

Shelby,  NO   28150 

(704)  482-8200 

THE  HZLLBR  COKPAHT 
99  Center  Street 
Meriden,  CT  06450-1010 
(203)  235-4474 


MOELLER  IMDOSTRIES,  INC. 

2959  North  RocJc  Road 
Wichita,  KS   67226 
(316)  636-6300 

OLIM  CORPOSATZOII-BRAS8  GROOF 
427  N.  ShamrocX  Street 
East  Alton,  II,   62024-1174 
(618)  258-2000 

OtTTOKUMFO  AMERICAH  BRASS 
P.O.  Box  981 
Buffalo,  NY   14240-0981 
(716)  879-6700 

PMZ  IMDUSTRIBS,  IMC. 
5300  Willow  Creek  Drive,  sw 
Cedar  Rapids,  lA   52404-4303 
(319)  368-7700 

REVERB  COPPER  PROOOCT8,  INC. 
P.O.  Box  300 
Rome,  NY  13440 
(315)  338-2022 

ULLRICH  COPPER,  INC. 

2  Mar)c  Road 

Kenilworth,  NJ   07033-9979 

(908)  688-9260 

NATERBURY  ROLLING  MILLS,  INC. 
P.O.  Box  550 
Waterbury,  CT   06720 
(203)  754-0151 

WESTERN  RESERVE  HAinTPACTDRING 

COMPANY,  INC. 
5311  West  River  Road,  North 
Lorain,  OH  44055 
(216)  277-1226 

WIELAND  METALS  SERVICE  CENTER 
567  Northgate  Parkway 
Wheeling,  XL   60090 
(708)  537-3990 

WOLVERINE  TUBE,  INC. 
2100  Market  street,  N.E. 
P.O.  Box  2202 
Decatur,  AL   35609-2202 
(205)  353-1310 


Capp«'  8i  Bmi  Fabneaton  Council,  I 
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SODA  ASH 


The  highest  prioiity  in  &e  Uruguay  Round  for  the  U.S.  soda  ash 
industry  is  to  secure  zerofOT-zcro  tariff  elimination.    Zero  tariff  on  soda  ash 
■would  eliminate  the  most  significant  barrier  to  U.S.  market  access  woridwide. 
In  &e  absence  of  trade  barriers,  U.S.  exporteis  predict  that  the  U.S.  could  sell 
an  additional  SI  billion  of  soda  ash  in  world  markets.    Soda  ash  is  a  basic 
chenucal  used  in  the  manti&cture  of  glass  and  detergents.    U.S.-produced 
natural  soda  ash  is  recognized  as  the  WOTld's  standard  for  price  and  quality. 
In  die  Uruguay  Round,  a  proposal  to  harmonize  chemical  tariff  would  bring 
soda  ash  tariffe  down  to  only  5.5%.     This  would  NOT  assure  sufficient 
market  access  for  U.S.  industry  to  justify  tiie  capital  investment  required  to 
su{^x>rt  a  competitive  presence  in  many  countries.   The  U.S.  soda  ash  industry 
has  requested  U.S.  negotiators  to  seek  zero  tariff  and  accelerated  phasing  m 
of  tari£f  cuts  on  soda  ash  worldwide  in  the  Uruguay  Round. 
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Chairman  Gibbons.  Mr.  Patterson. 

STATEMENT  OF  RICHARD  M.  PATTERSON,  PRESffiENT, 
INTRAPOL,  INC^  ROCKVILLE,  MD.,  ON  BEHALF  OF  COALI- 
TION FOR  MARKET  ACCESS  PARITY 

Mr.  Patterson.  Good  morning,  Mr.  Chairman.  I  am  Richard 
Patterson,  president  of  Intrapol,  Inc.,  and  today  I  am  here  rep- 
resenting the  Coalition  for  Market  Access  Parity.  That  is  almost  as 
bad  as  saying  Dunkel  draft  final  agreement.  That  is  why  we  call 
ourselves  CMAP. 

The  members  of  CMAP,  large,  medium-sized  and  small  U.S. 
chemical  companies,  are  very  concerned  about  the  progress  of 
Uruguay  round  market  access  negotiation,  and  that  is  why  we  are 
especially  appreciative  of  the  opportunity  to  be  here  today  and 
testify. 

As  you  heard  yesterday,  improved  market  access  is  the  key  to  ex- 
panded U.S.  exports.  And  that  is  especially  true  for  CMAP  and  the 
rest  of  the  U.S.  chemical  industry.  If  we  are  going  to  continue  to 
grow  in  U.S.  chemical  exports,  and  this  growth  has  occurred  sig- 
nificantly over  the  last  10  years  to  the  point  where  U.S.  chemical 
industries  are  the  largest  export  sector,  the  key  to  continued 
growth  is  improved  market  access. 

I  will  continue  the  story  that  was  started  by  CMA  yesterday  and 
not  replow  ground  that  has  been  covered  already.  I  will  bring  you 
up  to  date  from  where  the  CMA  presentation  ended,  that  is,  try  to 
explain  what  has  happened  since  mid-Jime  1993,  leading  up  to  the 
G^7  meeting  in  Tokyo  in  July  of  this  year,  and  subsequent  develop- 
ments. 

Up  until  mid-June,  the  U.S.  negotiators  had  tabled  and  advo- 
cated the  chemical  tariffs  harmonization  proposal  described  by 
CMA.  The  market  access  agreement  announced  by  the  G-7  in  July 
included  a  so-called  market  access  agreement  for  chemicals.  In  the 
chemical  market  access  agreement  announced  by  the  G-7,  the 
Quad  countries,  the  United  States,  Canada,  EC  and  Japan,  agreed 
only  to  the  global  harmonization  of  chemical  tariffs. 

The  other  key  elements  of  the  chemical  industry's  proposal,  that 
is,  no  free  riders,  the  elimination  of  nontariff  barriers,  and  special 
consideration  for  most  import-sensitive  products,  were  missing 
from  the  G-7  agreement. 

This  was  not  a  market  access  agreement.  It  was  a  tariff  cutting 
exercise  reminiscent  of  the  GATT  Tokyo  round  agreement  in  1979. 
I  think  it  is  kind  of  ironic  that  Tokyo  was  involved  in  both  of  these 
tariff-cutting  exercises.  Maybe  it  had  something  to  do  with  the 
saki.  I  am  not  sure. 

Since  the  G-7  announcement  on  July  7,  the  U.S.  negotiators 
have  made  it  known  that  the  U.S.  draft  final  market  access  offer 
for  chemicals,  which  is  due  on  November  15,  will  be  the  agreement 
reached  at  the  G-7  meeting  in  Tokyo.  In  other  words,  the  key  ele- 
ments of  the  chemical  tariffs  harmonization  proposal,  missing  from 
the  G-7  agreement,  will  be  missing  from  the  U.S.  offer. 

A  Uruguay  round  access  agreement  that  does  not  include  all  four 
of  the  key  elements  of  the  chemical  tariffs  harmonization  proposal, 
in  our  opinion,  will  not  be  a  market  access  agreement  by  any 
stretch  of  the  imagination.  It  will  be  an  open  invitation  to  the 
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chemical  producers  of  the  world  to  take  over  the  U.S.  chemical 
market,  which  is  the  largest  in  the  world.  Such  a  nonmarket  access 
agreement  will  undoubtedly  galvanize  CMAP  into  final  opposition 
to  the  total  final  Uruguay  round  agreement. 

Why  would  CMAP  oppose  the  whole  Uruguay  round  agreement, 
assuming  that  we  get  one,  based  on  what  happens  in  the  market 
access  negotiations?  That  opposition  is  likely  to  occur  because 
CMAFs  evaluation  of  those  five  chapters  of  the  Dunkel  draft  final 
agreement  that  are  of  greatest  importance  to  CMAP  members  is 
that  one  chapter  is  acceptable,  two  are  unacceptable,  and  two  are 
borderline. 

For  CMAP  and  probably  many  other  U.S.  chemical  producers, 
that  means  that  the  scales  will  be  tipped  either  in  favor  of  or  in 
opposition  to  the  total  final  agreement  by  the  outcome  of  the  mar- 
ket access  negotiations. 

There  is  still  time  for  USTR  to  table,  advocate,  and  achieve  what 
is  truly  a  chemical  market  access  agreement. 

Thanks  very  much  for  the  opportunity.  I  will  be  glad  to  try  to 
answer  any  questions  that  you  may  have. 

[The  prepared  statement  follows:] 
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statement  of  the  Coalition  for  Market  Access  Parity  (CMAP) 
November  5,  1993 

The  Coalition  for  Market  Access  Parity  (CMAP) 

CMAP  is  a  coalition  of  U.S.  chemical  companies,  large  and  small, 
that  are  very  concerned  about  the  outcome  of  the  Uruguay  Round 
negotiations,  especially  the  final  agreement  on  market  access. 
The  industry  has  worked  diligently  and  sincerely,  for  the  last 
seven  plus  years,  to  assist  the  U.S.  negotiators  to  achieve  a 
market  access  agreement  that  would  expand  access  to  global  chemi- 
cal markets.   The  goal  of  CMAP  members  is  to  help  U.S.  negoti- 
ators insure  expanded  opportunities  for  U.S.  chemical  exports. 

Background  on  U.S.  chemical  industry  exports 

The  U.S.  chemical  industry  is  the  LARGEST  U.S.  EXPORTER  OF 
MANUFACTURED  PRODUCTS  -  $43.9  billion  in  1992!   Its  exports  have 
grown  constantly  since  the  recession  of  1983  regardless  of  global 
economic  conditions.   The  industry  has  maintained  the  largest  or 
second  largest  positive  trade  balance  of  all  U.S.  manufacturing 
sectors  since  the  low  point  in  1983  growing  to  $16.3  billion  ten 
years  later . 

U.S.  chemical  producers,  by  their  own  efforts,  have  held  the 
number  one  exporter  position  and  stayed  globally  competitive, 
in  spite  of : 

1.  A  regulatory  burden  that  is  bigger  than  any  of  its  global 
competitors; 

2.  Extensive  non-tariff  barriers,  e.g.  import  quotas,  import 
surcharges,  currency  exchange  controls,  arbitrary  stan- 
dards (with  no  scientific  justification),  pre-shipment 
inspection,  threats  of  anti-dumping  actions,  etc., etc. 

3.  A  less  than  supportive  or  cooperative  attitude  of  U.S. 
negotiators  toward  the  U.S. chemical  industry.   For 
example,  the  Department  of  Commerce  downgraded  the  Office 
of  Chemicals  to  the  Division  of  Chemicals  and  reduced  the 
staff  by  40%. 
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The  Uruguay  Round  Negotiations  and  the  Dunkel  Draft  Final 
Agreement 

The  U.S.  chemical  industry  has  focused  on  six  primary  subjects 
of  the  Uruguay  Round  negotiations,  i.e.  market  access  (tariffs 
and  NTMs ) ,  trade  related  intellectual  property  (TRIPs),  trade 
related  investment  matters  ( TRIMS ),  subsidies,  anti-dumping  and 
the  multilateral  trading  organization  (MTO).   Of  the  five  primary 
subjects  covered  in  the  Dunkel  Draft  Pinal  Agreement  (market 
access  was  not  included),  the  CMAP  evaluation  is: 

1.  2  are  not  acceptable  (subsidies  and  anti-dumping); 

2.  1  is  acceptable,  as  is  (TRIPs); 

3 .  1  is  marginally  acceptable  (TRIMs),  and 

4.  1  if  modified,  would  be  acceptable  (MTO). 

CMAP  support  of  or  opposition  to  the  final  Uruguay  Round  agree- 
ment (if  there  is  one)  will  hinge  on  the  outcome  of  the  market 
access  negotiations. 

CMAP  position  on  Market  Access 

Since  the  inception  of  the  Uruguay  Round,  CMAP  has  held  the  hope 
of  expanded  market  opportunities  for  U.S.  chemical  exports.  When 
the  U.S.  tariff  format  of  "Request/Offer"  proved  to  be  unworkable 
and  the  Uruguay  Round  was  not  concluded  in  December,  1990,  the 
U.S.  chemical  industry  assumed  (as  did  U.S.  negotiators)  that 
negotiations  would  resume  and,  it  was  asked  by  U.S.T.R.  to 
develop  and  submit  its  own  market  access  proposal.   A  proposal, 
the  Chemical  Tariffs  Harmonization  Proposal  (CTHP),  was  con- 
ceived, refined  and  adopted  by  the  U.S.  chemical  industry.   The 
CTHP  was  discussed  with  and  adopted  by  the  chemical  producers  of 
Canada,  Japan  and  the  European  Community  and,  shortly  thereafter, 
by  Australia,  Sweden  and  Switzerland.   The  CTHP  was  submitted  to 
the  U.S.  negotiators  in  November,  1991  and  accepted  as  the  U.S. 
chemicals  market  access  offer;  it  was  tabled  in  Geneva  as  the 
U.S.  offer  on  chemicals  market  access  in  December,  1991. 

The  Chemical  Tariffs  Harmonization  Proposal  consists  of  four 
basic  elements: 

1.  The  global  harmonization  of  chemical  tariffs  in  accor- 
dance with  a  prescribed  time-table  for  reductions  to  the 
harmonized  levels; 

2.  Most  Import  Sensitive  Products  (MISPs),  approved  by  the 
respective  governments,  need  not  be  reduced  to  the 
harmonized  levels  but  must  be  reduced  by  at  least  30%; 

3.  Key  chemical  producing  countries  must  agree  to  adopt  the 
CTHP,  i.e.  NO  "free-riders"  and 

4.  Specified  non-tariff  barriers  (NTMs)  must  be  eliminated. 
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At  the  G-7  meeting  in  Tokyo,  July,  1993,  the  four  Quad  members 
agreed  to  the  global  harmonization  of  chemical  tariffs  with  NO 
CONDITIONS,  i.e.  this  was  merely  a  tariffs  cutting  agreement! 
The  U.S.  can,  and  must,  restore  the  missing  elements  of  the 
Chemical  Tariffs  Harmonization  Proposal  to  the  U.S.  Draft  Final 
Offer  on  market  access  for  chemicals  and  the  final  agreement. 
This  can  be  done  by  the  U.S,  within  the  context  of  the  G-7  Agree- 
ment, WITHOUT  abrogating  its  acceptance  of  the  Agreement.   The 
precedents  for  such  a  modification  of  the  G-7  Agreement  are  con- 
tained therein: 

1.  Broad  country  coverage  is  included  in  a  general  statement 
covering  the  total  market  access  agreement  -  the  Quad 
"efforts  must  be  matched  by  binding  market-opening 
measures  by  other  participants",  i.e.  other  6ATT  members. 

2.  The  elimination  of  NTMs  can  be  a  requirement  -  the  "mar- 
ket-opening measures"  referred  to  above  include  the 
elimination  of  NTMs. 

3.  Most  Import  Sensitive  Products  can  be  excepted  from 
reductions  to  the  harmonized  levels  -  2  sub-chapters  of 
HTS  Chapter  33,  1  sub-chapter  of  Chapter  34  plus  one 
specific  product  in  Chapter  34  were  excepted  from 
reduction  to  the  harmonized  tariff  level. 

The  conclusion  (hopefully)  of  the  Uruguay  Round 

The  U.S.  and  all  other  GATT  members  are  required  to  submit  Draft 
Final  Market  Access  Offers  by  November  15,  1993.   The  U.S.  plans 
to  submit,  as  its  Draft  Final  Offer,  the  G-7  chemicals  market 
access  agreement  as  concluded  in  Tokyo  with  NO  CONDITIONS!   In 
other  words,  the  U.S.  Draft  Final  Offer  on  Market  Access  for 
chemicals: 

1.  WILL  offer  to  reduce  U.S.  chemical  tariffs  to  the 
harmonized  levels  of  0%,  5.5%  or  6.5%; 

2.  WILL  NOT  require  that  the  specified  countries  must  reduce 
chemical  tariffs  to  the  CTHP  harmonized  levels,  i.e.  it 
will  not  address  and  solve  the  "free-rider"  problem; 

3.  WILL  NOT  give  special  consideration  to  U.S.  Most  Import 
Sensitive  Products  (MISPs),  i.e.  ALL  U.S.  chemical 
tariffs  would  be  reduced  to  the  harmonized  levels  in  10 
years  or  less  (although  MISPs  of  other  Quad  members  were 
given  special  consideration),  and 

4.  WILL  NOT  require  that  specified  NTMs  must  be  eliminated. 
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Conclusions  reached  by  CMAP 

1.  Improved  market  access  is  the  key  to  increased  U.S.  chemical 
exports; 

2.  The  planned  U.S.  Draft  Pinal  Market  Access  Offer  on  chemicals, 
by  eliminating  3  of  the  4  basic  elements  of  the  Chemical 
Tariffs  Harmonization  Proposal,  WILL  NOT  provide  the  improved 
global  market  access  to  expand  U.S.  chemical  industry  export 
opportunities; 

3.  The  U.S.  must  restore  the  missing  elements  of  the  Chemical 
Tariffs  Harmonization  Proposal  to  its  Draft  Pinal  Offer  on 
market  access  and  this  can  be  done  within  the  context  of  the 
G-7  Agreement; 

4.  The  Dunkel  Draft  Pinal  Agreement  subjects  that  are  of  primary 
interest  to  CMAP  members  are  hanging  in  the  balance,  i.e.  the 
outcome  of  the  market  access  negotiations  will  dictate  whether 
CMAP  supports  or  opposes  the  Uruguay  Round  Pinal  Agreement. 

5.  The  final  agreenent  on  cheaicals  aarket  access  MUST  include 
all  four  key  elenents  of  the  Cheaical  Tariffs  Haraonization 
Proposal  to  earn  the  support  of  the  Coalition  for  Market 
Access  Parity  for  the  total  final  Uruguay  Round  agreeaent! 

6.  If  the  final  Agreement  does  ROT  include  the  four  key  elements 
of  the  Chemicals  Tariff  Harmonization  Proposal,  it  will  not 
insure  the  expanded  opportunities  for  chemical  exports.   It 
would  open  the  doors  to  a  flood  of  subsidized  imports  and,  put 
many  U.S.  chemical  producers  at  a  competitive  disadvantage  in 
domestic  and  foreign  markets.   Por  some  U.S.  chemical  pro- 
cers,  it  would  cause  them  to  drop  specific  products  or  close 
production  facilities  due  to  unfair  foreign  competition.   The 
loss  of  employment,  salaries,  tax  receipts,  etc.  would  have  a 
significant  and  direct  effect  on  the  U.S.  economy  and  inter- 
national trade  balance. 
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Chairman  GIBBONS.  Thank  you. 
Mr.  Senter. 

STATEMENT  OF  DAVID  L.  SENTER,  DIRECTOR  OF  CONGRES- 
SIGNAL  AFFAIRS,  AMERICAN  CORN  GROWERS  ASSOCIATION, 
ALSO  ON  BEHALF  OF  NATIONAL  FARMERS  UNION,  AND  NA- 
TIONAL FAMILY  FARM  COALITION 

Mr.  Senter.  Thank  vou,  Mr.  Chairman. 

I  am  here  on  behalf  of  the  American  Corn  Growers  Association, 
the  National  Farmers  Union,  and  National  Family  Farm  Coalition. 
We  appreciate  very  much  the  opportunity  to  be  included  in  this 
hearing,  and  we  realize  the  tremendous  amount  of  time  that  you, 
the  chairman,  and  this  subcommittee  has  put  into  looking  at  and 
trying  to  make  sure  that  GATT,  the  Uruguay  round,  and  the  dis- 
cussions will  be  fair  to  Americans,  and  we  appreciate  that  very 
much. 

I  would  like  to  discuss  certain  provisions  that  are  contained  in 
the  Dunkel  draft  and  the  Blair  House  accords,  and  talk  about  what 
we  perceive  as  the  impact  on  U.S.  family  farmers. 

Our  organizations  have  traveled  throughout  the  world,  to  Geneva 
and  Tokyo,  to  find  out  what  is  being  proposed,  how  the  negotiations 
and  what  is  proposed  will  impact  world  trade,  and  affect  America's 
farmers.  Frankly,  we  have  been  shocked  by  some  of  the  proposals 
put  forward  and  feel  like  they  are  antifarmer,  some  by  our  own 
government,  as  well  as  others  around  the  world. 

We  have  communicated  our  concerns  throughout  the  years,  first 
to  the  Reagan  administration,  Bush  administration.  Now  we  are 
working  with  Mr.  Kantor  and  President  Clinton  to  try  to  work  out 
some  of  the  concerns,  because  we  do  believe  we  need  a  GATT 
agreement  for  U.S.  agriculture,  but  we  need  a  good  agreement. 

One  of  the  problems  that  we  have  contained  both  in  the  Dunkel 
and  Blair  House  accords  is  the  removing  of  section  22,  and  the  shift 
from  controlling  imports  to  tariffication. 

Our  concern  is  that  we  will  be  replacing  effective  laws  with  inef- 
fective tariffs,  because  of  the  way  currencies  are  valued,  where  you 
have  the  huge  shifts  in  the  values  of  currencies  around  the  world. 
We  just  do  not  believe  that  tariffication  will  work  on  a  regular  and 
consistent  basis  to  protect  our  agriculture  producers. 

We  also  are  concerned  by  measures  that  would  reduce  slightly 
export  subsidies,  but  do  not  get  to  the  real  problem  of  export  dump- 
ing. We  believe  that  the  Uruguay  round  should  concentrate  on  re- 
ducing and  ultimately  ending  export  dumping  in  the  world. 

Export  dumping  hurts  Third  World  countries.  It  lowers  the  price 
that  our  U.S.  farmers  receive  for  all  of  our  production.  And  when 
our  price  is  lowered,  it  increases  the  cost  to  taxpayers  due  to  defi- 
ciency payments.  So  the  export  dumping  is  very  key,  and  we  be- 
lieve should  be  clarified  through  these  negotiations. 

We  are  also  concerned  that  in  the  agreement,  there  would  be  a 
shift  away  from  support  prices  to  direct  payments  by  government. 
With  our  current  budget  problems  we  have  in  this  country,  we 
have  constant  pressure  on  agriculture  spending. 

We  believe  we  should  have  programs  where  farmers  get  more  of 
their  price  from  the  marketplace  and  not  less.  And  if  you  move  into 
a  system  of  direct  payments  to  farmers,  instead  of  away  from  that. 
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we  are  going  to  continue  to  feel  the  pressure  and  see  the  farm 
spending  cut,  and  ultimately  it  will  impact  the  income  of  the  aver- 
age farmer.  So  we  are  concerned  about  that  shift. 

We  have  large  fluctuations  in  world  production  and  stocks.  It  is 
almost  a  crisis  to  try  to  manage.  Most  often  the  United  States  ends 
up  storing  the  world's  supply  of  gprain  and  commodities.  We  pay  to 
store  it.  When  there  is  a  crisis  and  then  we  pay  to  move  it  back 
out  into  the  world,  wherever  it  goes.  Then  we  have  our  export  sub- 
sidies and  other  things. 

So  our  concern  is  through  these  negotiations  we  believe  we 
should  have  a  system  where  we  have  a  world  food  reserve,  where 
all  the  countries  pay  to  maintain,  producing  countries  donate  a 
commodity,  so  that  you  isolate  it  from  the  U.S.  marketplace  so 
that — just  because  we  have  stocks  on  hand,  it  won't  depress  our 
price,  because  we  will  need  them  when  we  have  serious  problems, 
such  as  we  have  seen  in  the  old  Soviet  Union  and  other  areas 
around  the  world. 

So  we  believe  that  the  GATT  negotiations,  this  Uruguay  round, 
would  be  a  perfect  opportunity  to  establish  a  world  food  reserve 
where  all  countries  could  share  equally. 

We  once  again  get  accused  quite  often  when  we  voice  concern 
about  the  GATT  agreement  of  being  antitrade.  All  of  the  organiza- 
tions that  I  represent,  we  do  want  a  GATT  agreement.  We  feel  like 
it  is  necessary  to  level  the  playing  field.  But  it  has  to  be  a  good 
agreement. 

I  would  just  touch  on  a  few  things  that  we  would  like  to  add.  I 
mentioned  earlier  the  agreement  should  eliminate  export  dumping. 
We  believe  that  the  goals  should  be  a  50  percent  reduction  over  the 
next  5  years,  and  reevaluate  how  that  is  happening,  how  it  is  im- 
pacting on  U.S.  farmers  and  Third  World  countries  around  the 
world,  and  then  decide  at  that  point  how  to  continue  that  process. 

On  the  import  controls,  we  would  say  that  they  should  remain 
in  place,  but  be  more  equitable  in  how  they  are  applied.  Everyone 
needs  to  play  by  the  same  rules  throughout  the  world,  in  agri- 
culture trade. 

Currently  the  United  States,  due  to  an  exemption  in  the  early 
1950s,  we  do  not  have  to  comply  with  article  11.  And  we  think  that 
there  needs  to  be  equal  protection  throughout.  In  Europe,  they  use 
a  variable  levy,  not  mentioned  in  the  GATT,  so  they  avoid  it.  That 
is  how  they  do  it  Canada  now.  They  have  the  right  to  restrict  milk 
imports  but  they  can't  restrict  ice  cream  imports. 

So  that  is  very  uneven,  how  it  is  applied.  And  we  just  believe 
that  section  22  would  allow  the  opportunity  to  have  fair  access  and 
fair  protection  throughout  our  agriculture  trading  system. 

So  much  of  our  agriculture  exports  or  imports  throughout,  when 
you  look  at  the  world  as  a  whole,  almost  90  percent  of  the  trade 
either  is  bought  by  or  sold  by  a  government  entity  of  some  kind 
throughout  the  world.  And  so  by  making  some  changes  in  how  this 
applies  so  that  it  does  apply  to  everyone  fairly,  we  believe  would 
be  a  big  step  forward. 

We  believe  that  we  can  stabilize  world  prices  by  establishing  a 
world  grain  reserve.  We  are  going  to  continue  to  urge  that  this  be 
looked  at.  Senator  Conrad  from  North  Dakota  has  a  plan  that  he 
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has  discussed  with  many  of  us  about  establishing  this  world  food 
reserve,  that  we  hope  more  Members  of  Congress  take  a  look  at. 

We  would  like  to  see  some  clarification  on  environmental  and 
consumer  protection  to  make  sure  that  the  existing  domestic  envi- 
ronmental laws,  where  we  have  a  right  as  a  State  or  a  government 
to  require  higher  standards  than  what  the  norm  is,  not  from  a 
trade  standpoint  or  not  to  create  a  barrier,  just  so  that  we  can 
apply  adequate  consumer  environmental  protection  standards  as 
we  see  fit  and  do  not  get  in  the  situation  where  we  have  imports 
of  less  quality  and  standards  entering  the  United  States  because 
they  are  guaranteed  access  under  the  GATT  treaty. 

We  must  all  understand  the  complex  relationship  between  all  ag- 
riculture products  which  result  in  lower  market  prices  for  com,  if 
other  commodities  are  adversely  affected.  If  the  barley  markets 
hurt,  so  goes  other  feed  grains.  If  hogs  and  cattle  prices  fall,  even- 
tually fewer  animals  consume  com,  then  the  corn  farmers  are  hurt. 
If  raw  sugar  prices  fall,  so  does  the  com  sweetener  market.  There 
are  a  few  com  farmers  that  just  grow  com.  Many  of  us  raise  live- 
stock, soybeans,  sugar  beans. 

So  we  feel  like  that  as  the  Uruguay  round  is  completed,  and  we 
hope  successfully  through  some  of  these  changes,  that  we  make 
sure  that  we  don't  pit  one  commodity  against  another  commodity 
through  certain  tradeoffs  in  order  to  get  enough  votes  to  reach  a 
successful  conclusion,  because  agriculture  is  so  intertwined  into  our 
rural  communities  and  family  farms.  We  hope  we  can  come  up  with 
a  fair  deal. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  OF  DAVID  SENTER 

AMERICAN  CORN  GROWERS  ASSOCIATION,  NATIONAL  FARMERS  UNION 

NATIONAL  FAMILY  FARM  COALITION 


The  American  Corn  Growers  Association,  National  Farmers  Union  and  the  National 
Family  Farm  Coalition  continue  to  be  deeply  concerned  about  the  Uruguay  Round 
talks  of  the  General  Agreement  on  Tariffs  and  Trade,  especially  the  provisions  for 
agriculture  included  in  the  Dunkel  Draft  Text  and  in  the  Blair  House  accords. 

Over  the  course  of  these  negotiations,  our  organizations  have  monitored  these  talks 
very  closely,  traveling  to  Geneva,  Tokyo  and  other  cities  around  the  globe  to  find  out 
exactly  what  is  being  proposed,  what  impact  this  would  have  on  world  trade,  and  how 
this  would  affect  America's  family  farmers,  especially  those  producing  corn  and  other 
feedgrains.  Frankly,  we  have  been  shocked  by  the  blatantly  anti-farmer  proposals  that 
have  been  made  by  both  our  own  government  and  by  other  governments  around  the 
world. 

Our  members  and  our  organizations  have  written  thousand  of  letters  to  the  Reagan 
and  Bush  Administrations,  and  to  members  of  Congress,  describing  the  specific 
concerns  that  we  have  with  the  proposals  that  have  been  made,  and  about  the 
problems  these  would  create  for  America's  family  farmers  and  rural  communities.  We 
have  also  made  a  number  of  specific  suggestions  of  ways  to  reach  a  good  GATT 
agreement.  Thus  far,  however,  our  concerns  and  ideas  have  been  largely  ignored. 

First  of  all,  the  American  Corn  Growers  Association,  National  Farmers  Union  and  the 
National  Family  Farm  Coaliton  believe  that  there  must  be  significant  changes  made  to 
both  the  Dunkel  text  and  to  the  Blair  House  accords,  along  the  following  lines: 

1 .  Both  the  Dunkel  Draft  and  Blair  House  accords  include  the  Bush  Administration's 
proposals  for  tariff ication.  They  would  abolish  current  U.S.  laws  controlling  the  imports 
of  agricultural  products,  such  as  our  Section  22  provisions  in  the  Farm  Bill  and  the 
f^eat  Import  Act,  replacing  these  effective  laws  with  ineffective  tariffs  that  would  then  be 
phased  down  or  out  over  time.  Given  the  ease  in  which  countries  can  move  the  value 
of  their  currencies,  tariffs  are  simply  an  ineffective  means  of  maintaining  an  effective 
and  balanced  control  over  imports  in  sensitive  industries.  This  ineffectiveness  of 
tariffication  was  recognized  by  the  60  U.S.  Senators  who  wrote  to  the  previous 
Administration  informing  them  that  they  would  not  accept  any  attempt  by  GATT  to  use 
tariffication  to  weaken  Section  22. 

The  attempt  to  replace  current  U.S.  import  control  laws  with  tariffication  must  be 
deleted  from  both  Dunkel  and  Blair. 

2.  Both  the  Dunkel  and  Blair  agreements  include  measures  to  reduce  slightly  export 
subsidies,  but  they  fail  to  address  the  real  problem,  export  dumping.  Both  Blair  and 
Dunkel  stipulate  reductions  in  the  quantity  of  goods  that  can  receive  subsidies,  but  this 
approach  would  require  a  huge  bureaucracy  to  enforce  and  fails  to  address  the 
fundamental  problem  of  nations  selling  farm  products  at  below  the  cost  of  production 
overseas  through  a  wide  range  of  policy  manipulations,  including  currency 
manipulations,  internal  subsidies,  etc. 

The  Uruguay  Round  should  concentrate  on  reducing  and  ultimately  banning  export 
dumping. 


235 


3.  The  current  Dunkel  and  Blair  texts  assume  the  shift  of  farm  programs  away  from 
farm  support  prices  to  direct  payments  by  governments  to  farmers.  This  is  absurd  in 
this  time  of  huge  budget  deficits  around  the  world  and  the  recognition  that  the  market 
should  be  paying  the  full  cost  of  production,  not  taxpayers.  These  proposals,  often 
called  de-coupling,  were  pushed  very  hard  by  the  Reagan  and  Bush  administrations 
but  were  soundly  defeated  by  Congress  in  the  past.  The  Uruguay  Round  should  not 
be  used  as  a  backdoor  way  to  impose  policy  changes  that  would  ruin  farmers  and  the 
budget. 

We  oppose  the  attempt  in  Blair  and  Dunkel  to  change  the  fundamental  nature  of  U.S. 
farm  policy  from  being  marketplace  driven  to  government  handouts. 

4.  The  sanitary  and  phyto-sanitary  provisions  in  the  Dunkel  Draft  are  completely 
unacceptable.  The  attempt  to  allow  imported  goods  to  enter  the  U.S.,  with  weaker 
requirements  for  safety  than  required  of  U.S.  producers  and  food  processors  is  absurd. 

The  sanitary  and  phyto-sanitary  measures  developed  in  the  Uruguay  Round  should 
not  be  used  to  permit  discrimination  against  domestic  production,  but  instead  should 
insure  that  countries  do  not  use  food  safety  standards  to  discriminate  against  either 
imports  or  local  production. 

5.  Large  fluctuations  in  world  production  and  stocks,  especially  in  grains,  has  been  a 
difficult  crisis  to  manage  over  the  past  decade.  U.S.  farmers  often  bear  the  brunt  of 
major  swings  in  supply  and  demand.  The  Uruguay  Round  has  failed  to  address  this 
serious  problem,  although  there  have  been  a  number  of  excellent  solutions  proposed, 
including  the  World  Food  Reserve  concept  put  forward  by  Senator  Conrad. 

The  final  agricultural  agreement  should  address  the  problems  of  how  to  fairly  share 
the  cost  of  maintaining  the  world's  food  reserve  and  the  problem  of  how  to  equitably 
share  the  burden  of  reducing  world  stocks  when  they  grow  to  levels  that  are  market 
disrupting. 

While  the  American  Corn  Growers  Association,  National  Farmers  Union  and  the 
National  Family  Farm  Coalition  have  very  serious  problems  with  the  current  proposals 
being  made  at  GATT,  we  are  strong  supporters  of  the  GATT  system  and  the  multilateral 
approach  to  regulating  trade.  We  fear  that  if  tho  GATT  talks  continue  to  be  based  on 
the  present  set  of  proposals,  the  only  possible  outcome  is  failure  of  the  whole  round. 
In  order  to  save  GATT,  we  believe  that  a  moratorium  in  the  talks  must  be  called,  and 
the  most  contentious  issues  addressed  directly  and  without  linkage  to  other  issues. 

We  need  a  good  GATT  agriculture  deal  to  stop  the  export  dumping  and  to  get  world 
prices  up.  This  cannot  happen  with  the  current  main  elements  being  considered. 
President  Bush  used  to  say  that  no  GATT  deal  would  be  better  than  a  bad  deal.  We 
can't  tolerate  this  particular  form  of  defeatism.  We  need  a  good  GATT  deal,  not  a  bad 
deal  or  no  deal.  Here's  what  we  would  consider  a  good  agreement. 
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WHAT  WOULD  BE  A  POLITICALLY  FEASIBLE  GOOD  GATT 
AGRICULTURAL    AGREEMENT? 

Although  an  agricultural  agreement  will  not  necessarily  guarantee  the  successful 
conclusion  of  the  Uruguay  Round,  there  most  certainly  will  not  be  conclusion  until 
there  is  an  agriculture  agreement.  The  following  four  specific  elements  of  a  good 
GATT  agricultural  deal  can  be  found  in  almost  every  major  position  paper  on  GATT 
released  by  farm,  consumer,  and  environmental  organizations,  and  therefore 
represent  a  politically  feasible  basis  for  compromise  on  a  good  GATT  agreement  on 
agriculture. 

Reduce  or  Eliminate  Export  Dumping 
by  Enforcing  GATT  Article  VI 

Across  the  board,  the  major  criticism  of  the  current  agricultural  trade  situation  is  the 
export  of  products,  especially  grains  and  dairy  products,  at  prices  below  the  cost  of 
production.  This  dumping  of  agricultural  products  has  negative  impacts  on  developing 
countries  in  two  ways.  First,  for  those  countries  attempting  to  export,  they  must 
compete  against  these  artificially  low  prices  if  they  hope  to  gain  any  marketshare.  At 
the  same  time,  it  affects  farmers  attempting  to  sell  into  their  local  marl<ets,  who  must 
compete  against  extremely  low-priced  imported  foods. 

While  devastating  for  poor  countries,  export  dumping  has  not  helped  farmers  in  more 
wealthy  countries.  The  primary  benefit  has  gone  to  the  buyers  of  these  commodities, 
the  grain  traders  and  food  processors.  The  first  component  of  an  acceptable  GATT 
deal  would  be  to  begin  enforcing  Article  VI,  which  prohibits  dumping.  To  implement 
this  provisions  would  require  the  commitment  by  all  governments  to  gradually  reduce 
and  eventually  eliminate  the  gap  between  the  average  cost  of  production  in  a  country 
and  the  average  export  sales  price,  expressed  in  local  currencies. 

For  example,  the  goal  could  be  a  50%  reduction  in  export  dumping  over  the  next  5 
years,  with  a  commitment  to  continue  these  reductions  if  the  process  is  proceeding 
smoothly  and  the  desired  effect  is  being  obtained.  The  most  complicated  aspect  of  this 
proposal,  has  already  been  largely  solved  as  a  result  of  this  round  of  negotiations. 
Countries  have  already  drawn  up  lists  of  the  "hidden"  costs  of  production  that  are 
currently  being  paid  by  some  levels  of  government.  These  are  expressed  in  dollar 
amounts  on  national  lists  submitted  as  part  of  the  overall  attempt  to  establish  the 
"Aggregate  Measurement  of  Support"  for  most  farm  commodities. 

One  way  to  determine  the  average  cost  of  production  would  be  simply  to  add  up  all  of 
the  visible  and  invisible  costs  of  production  for  the  entire  national  crop  divided  by  the 
total  national  production.  Other  approaches  could  be  chosen,  but  as  long  as  the 
approach  is  consistent  for  each  country  the  net  effect  should  be  to  decrease  export 
dumping. 

Some  environmentalists  may  argue  that  adding  up  the  visible  and  invisible  costs 
doesn't  reflect  the  true  cost  of  production  because  it  does  not  include  certain 
externalized  costs,  like  environmental  degradation.   The  cost  of  ecological  damage 
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could  be  factored  in  as  well,  as  long  as  each  government  worked  from  the  same 
assumptions  about  the  monetary  value  (cost)  of  various  elements  of  ecological 
depletion.  Frankly,  however,  the  actual  process  for  doing  this  type  of  ecological 
accounting  is  still  very  underdeveloped. 

Hake  Import  Controls  Most  Equitable  and  Transparent  by 
Clarifying  and  Enforcing  Article  XI 

Import  controls  are  absolutely  necessary  for  the  functioning  of  domestic  farm 
programs.  They  may,  in  fact,  be  the  reason  why  agribusinesses  and  the  food 
companies  made  the  banning  of  import  controls  such  a  high  priority,  knowing  that  this 
would  eventually  lead  to  the  elimination  of  all  farm  programs.  However,  no  other 
single  proposal  from  anyone  has  proven  to  be  a  greater  threat  to  the  survival  of  the 
Uruguay  Round. 

Over  half  of  the  U.S.  Senators  have  signed  letters  saying  they  won't  support  a  final 
GATT  treaty  that  weakens  U.S.  farm  import  control  rules  under  Section  22  of  the  Farm 
Bill.  The  president  of  the  Young  Farmer's  Union  of  South  Korea  committed  hari-kari  in 
the  GATT  lobby  in  Geneva  to  protest  attempts  to  force  Korea  to  import  rice,  and  the 
massive  demonstrations  in  Japan,  France,  Germany,  and  other  countries  testify  as  well 
to  the  intense  political  opposition  to  this  proposal. 

Alongside  of  the  intense  protest  to  protect  import  controls  there  is  clearly  a  recognition 
among  a  wide  range  of  stakeholders,  including  farmers,  that  there  needs  to  be  an 
improved  system  of  applying  import  controls,  one  that  is  fair  and  clear  for  everyone  that 
is  involved  or  affected.  The  fact  that  the  United  States  and  the  European  Community 
have  been  effectively  exempted  from  the  rules  applied  to  other  GATT  member  nations 
when  it  comes  to  import  control  laws  is  just  one  example  of  the  inequities  that  need  to 
be  addressed  in  the  Uruguay  Round. 

The  reform  approach  that  has  garnered  the  greatest  support,  thus  far,  is  the  proposal 
from  the  Canadian  farmers,  carried  by  their  government,  to  strengthen  and  then 
enforce  the  rules  for  import  controls  contained  in  the  current  GATTs  Article  XI.  Under 
present  rules,  countries  are  free  to  use  import  controls  as  long  as  they  are  tied  to 
domestic  supply  management  programs.  In  the  case  of  the  U.S.,  we  currently  do  not 
have  to  follow  this  rule  because  we  were  granted  an  exemption  back  in  the  early 
1950's.  For  the  EC,  the  form  of  import  control  used,  the  variable  levy,  is  not  mentioned 
by  the  GATT  so  they  have  been  able  to  avoid  compliance. 

Even  for  the  Canadians,  who  attempt  to  faithfully  comply  with  the  rules  of  Article  XI, 
there  is  a  great  deal  of  ambiguity  with  regard  to  processed  foods.  Canada  has  the 
right  to  restrict  milk  imports  as  long  as  they  have  supply  management  for  their  dairy 
farmers,  but  they  are  being  denied  the  right  to  restrict  ice  cream  imports,  which  of 
course  makes  the  limits  on  milk  imports  nearly  meaningless.  Canada  wants  the  actual 
provisions  strengthened  to  permit  import  controls  on  processed  goods  which  directly 
undercut  supply  management  programs,  and  they  want  the  U.S.  and  the  EC  to 
eventually  bring  their  import  control  programs  under  the  Article  XI  provisions  instead  of 
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being  "outside  the  law".  Adoption  of  this  approach  would  go  a  long  way  towards 
addressing  some  of  the  inequities  in  the  current  GATT  system. 

Stabilize  World  Prices  by 
Establishing  an  Effective  World  Grain  Reserve 

The  massive  drought  here  in  North  America  in  1987-89  and  the  floods  and  droughts  of 
1993  are  reminders  of  how  fragile  the  world's  food  reserves  really  are.  The  gigantic 
oversupplies  that  kept  world  marketprices  at  disastrously  low  levels  in  1990-92  are 
also  reminders  of  how  quickly  shortage  can  turn  into  a  price  destroying  surplus. 

It  is  vital,  for  both  consumers  and  producers,  to  establish  a  grain  reserve  mechanism 
that  ensures  that  an  adequate  world  reserve  is  established  with  the  costs  fairly  shared 
among  all  nations,  and  that  ensures  that  surplus  stocks  do  not  build  up  to  the  point 
where  they  destroy  world  prices.  This  would  require  that  all  nations  share  the  cost  of 
storing  the  world's  grain  reserve  and  that  all  producing  nations  share  the  responsibility 
of  reducing  production  when  surpluses,  beyond  food  security  levels,  are  building  up. 
Senator  Kent  Conrad  (D-ND)  has  a  plan  calling  on  our  GATT  negotiators  to  pursue 
this  overall  approach  to  a  GATT-led  world  food  reserve. 

Clarify  Environmental  and  Consumer  Protection  Provisions 

While  it  is  clear  that  it  is  not  in  the  interest  of  smooth  trade  for  health  and  safety  rules  to 
be  used  as  hidden  trade  barriers,  it  is  also  clear  that  concerns  over  environmental  and 
consumer  protection  will  remain  high  on  the  public's  agenda  for  quite  some  time. 
Attempts  to  use  the  Uruguay  Round  talks  and  current  GATT  rules  to  undermine 
existing  domestic  environmental  laws  have  already  provoked  a  wide  range  of  very 
powerful  organizations  to  come  out  against  the  GATT.  Any  final  deal  must  repair  the 
damage  that  has  been  done  by  specifically  confirming  the  right  of  national  and  sub- 
national  units  of  governments  to  enforce  environmental  and  consumer  protection  laws 
as  strictly  as  they  choose,  as  long  as  they  do  not  discriminate  against  imported  goods 
and  are  not  used  as  a  hidden,  unwarranted  trade  barrier. 

This  could  be  simply  done  by  clarifying  that  the  current  GATT  language  in  Article  20, 
which  allows  for  trade  barriers  to  protect  "human,  animal,  or  plant  life  or  health"  does 
indeed  cover  the  full  range  of  concerns  being  addressed  in  modern  environment  and 
consumer  legislation.  Language  that  would  be  acceptable  for  this  provision  has  been 
developed  by  Steven  Shrybman  while  he  was  serving  as  staff  attorney  at  the 
Canadian  Environmental  Law  Association.  He  suggested  the  following: 

"1 .   Nothing  in  this  [GATT]  agreement  shall  be  construed  to  prevent  any 

party  from  taking  any  action  which  it  may  deem  necessary  to  protect  the 

environment  including  the  establishment  of  import  or  export  restrictions 

and  the  use  of  subsidies  to: 

(i)    prevent  or  remedy  adverse  environmental  effects,  and/or; 

(ii)  conserve  natural  resources;" 

The  political  opposition  from  family  farmers,  joined  in  many  countries  by  consumers 
and  environmentalists,  has  to  be  overcome  before  an  agricultural  agreement  can  be 
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adopted.  The  outline  I  have  just  described  would  address  some  of  the  major  problems 
in  the  world  food  trading  system  while  being  supportive  of  family  farmers.  Family 
farmers  around  the  world  would  accept  it.  I  know  this  because  our  organizations  have 
been  talking  with  the  other  groups  around  the  world  since  December  of  1 987. 

What  is  not  clear  is  how  these  proposals  will  be  greeted  by  the  agribusiness  interests 
who  stood  to  gain  so  much  from  the  current  GATT  proposals.  These  agribusiness 
interest  have  brought  the  GATT  to  the  brink  of  collapse.  Unless  a  compromise  can  be 
reached,  opening  the  way  for  a  more  politically  feasible  proposal,  it  appears  that  the 
rest  of  the  GATT  talks  cannot  go  forward,  leading  to  further  deadlock  and  eventual 
collapse. 

In  closing,  we  must  understand  the  complex  relation  between  all  agriculture  products 
which  result  in  lower  market  prices  for  corn  producers  if  other  commodities  are 
adversely  affected.  If  the  barley  market  is  hurt,  so  goes  other  feed  grains  such  as  corn. 
If  hogs  and  cattle  prices  fall,  eventually  fewer  animals  will  consume  corn.  If  raw  sugar 
prices  fall,  so  does  the  price  of  corn  sweetner.  Besides,  there  are  few  com  farmers  that 
do  not  grow  other  commodities.  Many  of  us  raise  livestock,  soybeans,  sugarbeets  or 
other  commodities  too. 


Attachment: 

Letter  to  Ambassador  Kantor 
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November  4,  1993 

Ambassador  Mickey  Kantor 
U.S.  Trade  Representative 
60C  17th  Street,  N.W. 
Washington,  D.C.   20506 

Dear  Ambassador  Kantor: 

The  undersigned  family  farm,  commodity,  and  rural  organizations  are 
writing  to  inform  you  of  our  continued  concern  about  the  current  status  of 
the  Uruguay  Round  talks  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT) ,  especially  the  provisions  for  agriculture  included  in  the  Dunkel 
Draft  Text  and  in  the  Blair  House  accords. 

Over  the  course  of  the  last  seven  years  of  negotiations  our 
organizations  have  individually  and  collectively  written  over  100  letters 
to  the  Reagan  and  Bush  Administrations  outlining  a  number  of  the  problems 
that  would  be  created  for  our  family  farmers  and  our  rural  communities  from 
several  of  the  proposals  incorporated  in  the  Dunkel  and  Blair  texts.   To  a 
large  part,  our  concerns  have  fallen  on  seemingly  deaf  ears. 

We  believe  that  significant  changes  must  be  made  to  both  the  Dunkel 
text  and  the  Blair  House  accords  before  we  can  support  the  final  outcome 
when  it  comes  to  Congress.   The  following  specific  concerns  are  among  the 
most  important  of  the  changes  needed  to  make  the  Uruguay  Round  a  positive 
instead  of  a  negative  change  for  rural  America. 

1.  Both  the  Dunkel  Draft  and  the  Blair  House  accords  include  the  Bush 
Administration's  proposals  for  tariff ication.   This  would  abolish  current 
U.S.  laws  controlling  imports  of  agricultural  products,  such  as  our  Section 
22  provisions  in  the  Farm  Bill  and  the  Meat  Import  Act,  replacing  these 
effective  laws  with  ineffective  tariffs  that  would  then  be  phased  down  or 
out  over  time.   Given  the  ease  in  which  countries  can  move  the  value  of 
their  currencies,  tariffs  are  simply  an  ineffective  means  of  maintaining  a 
balanced  control  over  imports  in  sensitive  industries.   This  effectiveness 
of  tariff ication  was  recognized  by  the  60  U.S.  Senators  who  wrote  to  the 
previous  Administration  informing  them  that  they  would  not  accept  any 
attempt  by  GATT  to  use  tariff ication  to  weaken  Section  22. 

The  attempt  to  replace  current  U.S.  import  control  laws  with 
tariff ication  must  be  deleted  from  both  Dunkel  and  Blair. 

2.  Both  the  Dunkel  and  Blair  agreements  include  measures  to  reduce 
slightly  export  subsidies,  but  they  fail  to  address  the  real  problem, 
export  dumping.   Both  Blair  and  Dunkel  stipulated  reductions  in  the 
quantity  of  goods  that  can  receive  subsidies,  but  this  approach  would 
require  a  huge  bureaucracy  to  enforce  and  fails  to  address  the  fundamental 
problem  of  nations  selling  farm  products  at  below  the  cost  of  production 
overseas  through  a  wide  range  of  policy  manipulations,  including  currency 
manipulations,  internal  subsidies,  etc. 

The  Urucfuay  Round  should  concentrate  on  reducing  and  ultimately  banning 
export  dumping. 

3.  The  current  Dunkel  and  Blair  texts  assume  the  shift  of  farm 
programs  away  from  support  farm  prices  to  direct  payments  by  governments  to 
farmers.   This  is  absurd  in  this  time  of  huge  budget  deficits  around  the 
world  and  the  recognition  that  the  market  should  be  paying  the  full  cost  of 
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production,  not  taxpayers.   These  proposals,  often  called  decoupling,  were 
pushed  very  hard  by  the  Reagan  and  Bush  administrations,  but  were  soundly 
defeated  by  Congress  in  the  past.   The  Uruguay  Round  should  not  be  used  as 
a  backdoor  way  to  impose  policy  changes  that  would  ruin  farmers  and  the 
budget. 

We  oppose  the  attempt  in  Blair  and  Dunkel  to  change  the  fundamental 
nature  of  U.S.  farm  policy  from  being  marketplace  driven  to  government 
handouts. 

4.  The  sanitary  and  phyto-sanitary  provisions  in  the  Dunkel  Draft  are 
completely  unacceptable.   The  attempt  to  allow  imported  goods  to  enter  the 
U.S.,  with  weaker  requirements  for  safety  than  required  of  U.S.  producers 
and  food  processors,  is  absurd. 

The  sanitary  and  phyto-sanitary  measures  developed  in  the  Uruguay  Round 
should  not  be  used  to  permit  discrimination  against  domestic  production, 
but  instead  should  ensure  that  countries  do  not  use  food  safety  standards 
to  discriminate  against  either  imports  or  local  production. 

5.  Large  fluctuations  in  world  production  and  stocks,  especially  in 
grains,  has  been  a  difficult  crisis  to  manage  over  the  past  decade.   U.S. 
farmers  often  bear  the  brunt  of  major  swings  in  supply  and  demand.   The 
Uruguay  Round  has  failed  to  address  this  serious  problem,  although  there 
have  been  a  number  of  excellent  proposals  put  forward  to  address  these 
concerns. 

The  final  agricultural  agreement  should  address  the  problems  of  how  to 
fairly  share  the  cost  of  maintaining  the  world's  food  reserve  and  the 
problem  of  how  to  equitably  share  the  burden  of  reducing  food  stocks  when 
they  grow  to  levels  that  are  market  disrupting. 

While  we  have  a  number  of  other  specifics  that  we  would  like  to  address 
in  future  letters,  these  are  our  main  concerns.   We  would  like  to  meet  with 
you  as  soon  as  possible  to  discern  what  approach  you  believe  would  be  the 
most  effective  for  getting  these  changes  incorporated  into  the  final 
Uruguay  Round  agricultural  deal. 

As  we  have  stated  before,  these  are  very  serious  concerns  that  need  to 
be  addressed  before  we  can  support  any  final  outcome  of  this  round.   We  are 
supporters  of  the  GATT  system  and  multilateral  approaches  to  trade  rules, 
and  fear  that  if  these  concerns  are  not  dealt  with  it  will  lead  to  the 
rejection  of  the  entire  Umiguay  Round  package  by  Congress. 

Sincerely, 

American  Corngrowers  Association 

Farmers  Union  Milk  Marketing  Cooperative 

Georgia  Peanut  Commission 

Institute  for  Agriculture  and  Trade  Policy 

Lea^e  of  Rural  Voters 

National  Farmers  Orcfanization 

National  Farmers  Union 

National  Family  Farm  Coalition 

Rural  Coalition 
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Chairman  GIBBONS.  Thank  you. 
Mr.  Raboy. 

STATEMENT  OF  DAVID  G.  RABOY,  CHIEF  ECONOMIC 
CONSULTANT,  PATTON,  BOGGS  &  BLOW,  WASHINGTON,  D.C. 

Mr.  Raboy.  Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  be  here  vsdth  you.  I  am  the  chief  economic  con- 
sultant to  the  law  firm  of  Patton,  Boggs  &  Blow.  My  testimony  will 
stress  the  contrast  in  the  way  that  major  contracting  parties  to  the 
GATT  are  applying  tariffication  to  the  proper  methodology  as  de- 
fined by  the  draft  final  act. 

Specifically,  if  the  technical  interpretation  of  tariffication  held  by 
the  United  States  and  the  EC  is  actually  implemented,  I  believe 
the  outcome  of  the  round  could  be  greater  protection  rather  than 
liberalization  of  world  agricultural  trade. 

I  think  everybody  agrees  that  the  GATT  round  depends  on  a  suc- 
cessful outcome  in  agriculture  for  several  reasons.  The  Cairns 
Group  has  made  it  clear  they  will  not  support  a  GATT  round  that 
doesn't  include  a  successful  agreement  on  agriculture. 

But  also,  in  a  world  market  where  prices  are  soft,  mainly  due  to 
government  interventions,  there  is  no  question  in  my  mind  that  the 
only  way  get  firm,  stable  prices  in  world  markets  in  certain  com- 
modities is  to  have  market  forces  play  a  greater  role,  and  to  have 
trade. 

But  reducing  barriers  in  agriculture  trade  is  notoriously  difficult. 
Countries  rarely  resort  to  anything  as  easy  to  negotiate  over  as  a 
simple  tariff.  They  prefer  to  use  things  like  quotas  and  variable  im- 
port levees,  and  complicated  licensing  schemes  to  curtail  agricul- 
tural imports.  Agreeing  on  the  legal  of  protection  afforded  by  these 
nontariff  barriers  and  negotiating  comparable  reductions  is  very 
difficult. 

The  method  that  has  gained  the  most  acceptance  in  international 
trade  negotiations  toward  establishing  a  common  benchmark  is  the 
principle  of  universal  tariffication  where  these  nontariff  barriers 
are  converted  to  simple  tariffs  that  afford  equal  levels  of  protection, 
and  then  are  negotiated  away  or  at  least  reduced. 

The  draft  final  act,  which  is  still  the  only  document  on  the  table 
in  the  Uruguay  round,  describes  a  process  where  actual  market 
prices  for  domestic  prices  and  imports  after  adjusting  for  quality 
differences  can  be  used  to  determine  the  level  of  protection  and  to 
calculate  a  simple  tariff  that  is  equivalent  to  a  nontariff  barrier. 

I  believe  that  if  countries  were  to  properly  apply  the  DFA,  then 
tariffication  would  in  fact  result  in  liberalized  agriculture  trade.  I 
think  the  DFA  has  gone  a  long  way  to  produce  a  systematic,  work- 
able tariffication  exercise. 

But  of  course  the  temptation  to  overstate  tariff  equivalents  in  the 
negotiating  process  is  very  seductive.  Many  countries,  while  invok- 
ing tariffication  in  name  only,  are  proposing  tariff  equivalents  that 
provide  much  more  protection  than  the  barriers  they  are  designed 
to  replace  and  could  never  be  justified  under  the  procedures  out- 
lined in  the  DFA. 

The  good  news  is  that  DFA  does  provide  a  proper  tariffication 
methodology.  The  bad  news  is  that  very  few  people  are  using  it. 
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I  performed  some  tariflfication  analyses  of  various  EC  and  U.S. 
nontariff  barriers,  and  I  would  like  to  report  on  three  of  those.  The 
inescapable  conclusion  is  that  both  the  European  Community  and 
the  United  States  have  included  in  their  negotiating  positions  to 
date  tariff  equivalents  that  are  indefensible,  and  that  are  over- 
stated. 

One  of  the  more  egregious  examples  concerns  the  EC  regimes 
that  govern  the  import  of  bananas.  In  July  of  this  year,  the  EC  re- 
placed the  12  individual  regimes  with  a  smgle  regime,  and  the  EC 
has  claimed  in  fact  that  this  new  regime  represents  a  proper 
tariffication  of  the  old  one. 

The  old  regime  had  a  tariff  of  20  percent  ad  valorem  and  quotas 
in  6  of  the  12  countries,  with  Germany  having  essentially  free 
trade  in  bananas.  The  new  regime  retains  a  version  of  the  commu- 
nity-wide tariff,  imposes  import  quotas  and  adds  a  punitive  tariff 
of  about  170  percent  ad  valorem  on  Latin  American  imports  above 
the  quota. 

Our  analysis  has  shown  that  applying  the  DFA,  the  maximum 
justifiable  tariff  is  on  the  order  of  40  to  60  percent.  What  this 
means  is  that  after  the  reduction  period  specified  in  the  DFA,  the 
new  EC  tariff  will  remain  at  approximately  140  percent,  perma- 
nently providing  protection  two  to  three  times  that  of  quantitive  re- 
strictions it  was  designed  to  replace. 

Another  example  of  cheating  on  tariffication  is  the  EC's  negotiat- 
ing position  on  long  grain  rice  imports.  The  EC  currently  applies 
a  system  of  high  variable  import  levies  designed  to  protect  domestic 
rice  production,  primarily  irom  Italy,  despite  the  fact  that  rice 
grown  in  Italy  does  not  effectively  compete  against  true  long  grain 
rice  grown  in,  say  Louisiana,  and  exported  by  the  United  States, 
or  grown  in  Thailand,  India,  Pakistan  and  other  countries. 

The  EC's  negotiating  position  has  suggested  a  tariff  equivalent  to 
the  variable  levies  on  the  order  of  215  percent  ad  valorem.  Our 
analysis  shows  that  the  maximum  tariff  equivalent  is  about  130 
percent.  So  even  if  the  EC  reduced  its  equivalent  by  the  maximum 
required  by  the  DFA,  36  percent,  the  permanent  tariff  would  be 
140  percent,  once  again  providing  a  higher  level  of  protection  than 
the  nontariff  barrier  it  is  designed  to  replace. 

The  EC  is  not  alone  in  this  cheating  on  tariffication.  The  United 
States  imposes  a  strict  quota  on  the  import  of  peanuts  that  allows 
only  minimal  levels  of  imports.  As  opposed  to  the  EC  where  no  at- 
tempt was  made  whatsoever  to  apply  the  DFA,  the  U.S.  negotiating 
position  at  least  nominally  has  applied  the  DFA.  And  they  have 
claimed  that  the  tariff  equivalent  to  the  quota  is  on  the  order  of 
130  to  145  percent. 

Our  study  shows,  however,  that  there  was  a  fundamental  error 
in  this  calculation,  and  when  you  literally  apply  the  DFA  the  maxi- 
mum defensive  tariff  equivalent  is  on  the  order  of  80  percent. 

Now,  the  U.S.  offer  includes  a  tariff  reduction,  based  on  the  DFA, 
but  the  permanent  tariff  will  be  on  the  order  of  110  to  120  percent, 
once  again  providing  one-and-a-half  times  the  protection  of  the 
quota  the  tariff  was  supposed  to  be  replacing. 

I  focused  on  the  EC  and  the  United  States  as  two  primary  play- 
ers in  these  negotiations.  Most  likely — in  fact,  definitely — examples 
of  inflated  tariffication  exist  elsewhere.  If  these  positions  are  to  be 
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maintained  or  even  approximated,  then  the  Uruguay  round,  at 
least  with  respect  to  certain  key  commodities,  may  produce  merely 
the  status  quo  or  even  worse. 

Of  course,  the  Cairns  Group  and  other  trading  nations  are  aware 
of  this  and  there  is  substantial  pressure  to  literally  apply  the  DFA. 
If  all  countries  do  agree  to  apply  tariffication  as  defined  by  the 
DFA,  then  the  lower  agricultural  trade  barriers  may  yet  occur. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  DAVID  G.  RABOY 
CHIEF  ECONOMIC  CONSULTANT,  PATTON,  BOGGS  &  BLOW 

Introduction 

My  name  Is  David  G.  Raboy  and  I  am  the  Chief  Economic  Consultant  to  the  Washington  law 
firm  of  Patton,  Boggs  &  Blow.  I  have  conducted  research  on  issues  relating  to  tarlffication  of  non- 
tariff  barriers  In  context  of  the  GATT  Draft  Final  Act  ("DFA"),  particularly  in  the  area  of  agricultural 
trade,  t^^y  testimony  today  will  contrast  the  way  in  which  major  contracting  parties  to  the  GATT 
are  applying  "tarlffication"  to  the  proper  methodology  as  defined  by  the  DFA.  Specifically,  I  would 
like  to  address  the  fact  that  if  the  prevailing  view  on  "tarlffication"  held  by  two  of  the  most 
Important  players  In  the  negotiations  -  the  European  Community  and  the  United  States  --  is  actually 
implemented,  the  anomalous  outcome  of  the  round  could  be  greater  protection  rather  than 
liberalization  of  world  agricultural  trade. 

Summary 

Apparently,  it's  do  or  die  time  at  the  GATT.  For  seven  years,  negotiators  from  around  the 
globe  have  been  toiling  to  complete  the  most  recent  round  to  liberalize  the  world's  trading  system, 
and  to  add  such  sectors  as  agriculture  and  services  to  the  purview  of  the  General  Agreement  on 
Tariffs  and  Trade.  The  new  GATT  Director  General,  Peter  Sutherland,  has  recently  announced, 
however,  that  the  "Uruguay"  round  will  end  on  December  15  of  this  year,  regardless  of  the 
outcome.  This  date  coincides  with  the  expiration  of  President  Clinton's  "fast-track"  negotiating 
authority. 

With  time  running  out,  bilateral  and  multilateral  negotiations  have  been  restarted  with 
renewed  fervor.  Crucial  to  the  outcome  of  the  entire  GATT  round  is  an  agreement  for  agriculture. 
The  influential  Cairns  Group,  comprised  of  fourteen  pro-free-trade  agricultural  exporting  nations,  has 
made  it  clear  that  without  an  agricultural  agreement,  it  cannot  support  the  Uruguay  round.  The 
reality  is,  however,  that  even  if  there  is  an  agriculture  agreement,  liberalization  may  be  an  illusion. 
If  the  technical  interpretation  of  any  prospective  agreement  reflects  the  current  thinking  of  two  of 
the  most  important  players  -  the  European  Community  and  the  United  States  -  then  the  anomalous 
result  of  greater  protection  rather  than  liberalization  may  result;  a  possibility  that  is  more  ominous 
given  the  EC's  recent  attempt  to  renegotiate  the  "Blair  House"  agreement  on  agriculture  between 
the  EC  and  the  U.S. 

Reducing  barriers  in  agricultural  trade  is  notoriously  difficult.  Countries  rarely  resort  to 
anything  as  easy  to  negotiate  over  as  a  simple  tariff.  Rather,  one  country  may  impose  quantitative 
import  restrictions  such  as  quotas  while  another  uses  variable  import  levies,  and  a  third  employs  a 
complicated  licensing  system  to  curtail  agricultural  imports.  Agreeing  on  the  level  of  protection 
afforded  by  each  of  these  "non-tariff "  barriers,  and  negotiating  consequent  comparable  reductions 
in  protection,  may  prove  illusive. 

A  common  benchmark  is  needed  from  which  to  reduce  protection  levels.  To  date  the  method 
that  has  gained  the  most  acceptance  in  international  trade  negotiations  is  the  principle  of 
"tarlffication."  Under  this  concept,  all  non-tariff  barriers  are  converted  to  simple  tariffs  that  afford 
equivalent  amounts  of  protection,  which  are  then  reduced  according  to  a  negotiated  schedule. 

One  of  the  most  pragmatic  and  comprehensive  attempts  to  apply  tarlffication  is  outlined  in 
the  DFA,  produced  under  the  tutelage  of  former  GATT  Director  General  Arthur  Dunkel,  and  still  the 
only  document  on  the  table  in  the  Uruguay  round.  The  DFA  describes  a  process  whereby  actual 
market  prices  for  domestic  products  and  imports,  after  adjusting  for  quality  differences,  can  be  used 
to  determine  the  level  of  protection  and  to  calculate  a  simple  tariff  that  is  equivalent  to  the  non-tariff 
barrier.  If  countries  were  to  apply  the  methodology  embodied  in  the  DFA,  then  tarlffication  would 
result  in  liberalized  agricultural  trade.  Of  course  the  temptation  to  overstate  tariff-equivalents  is 
painfully  seductive.  Many  countries,  while  invoking  the  tarlffication  nomenclature,  are  proposing 
tariffs  that  provide  much  more  protection  than  the  non-tariff  barriers  they  are  designed  to  replace, 
and  could  never  be  justified  under  the  procedures  outlined  in  the  DFA. 

I  have  performed  tarlffication  analyses  of  various  EC  and  U.S.  non-tariff  barriers  based  on  the 
DFA.  The  unescapable  conclusion  is  that  both  the  EC  and  the  United  States  have  included 
indefensible  "tariff -equivalents"  in  their  negotiating  positions.  One  of  the  more  egregious  examples 
is  the  "tariffication"  of  the  regimes  that  governed  the  import  of  bananas  into  the  EC  prior  to  1  993. 
On  July  1,  1993,  the  EC  replaced  individual  regimes  for  the  twelve  member  countries  with  a 
common  regime.  The  EC  has  claimed  that  the  new  regime  represents  a  proper  tariffication  of  the 
old  one.  The  old  regime,  designed  to  protect  EC  domestic  production  and  that  of  overseas  territories 
and  former  colonies,  from  Latin  American  imports,  consisted  of  a  community-wide  (with  the 
exception  of  Germany)  20  percent  ad  valorem  tariff  and  quantitative  import  restrictions  in  six  of  the 
twelve  member  countries.    Germany  had  essentially  free-trade  in  bananas. 

The  new  regime  retains  a  version  of  the  community-wide  tariff,  imposes  restrictive  import 
quotas,  and  adds  a  punitive  tariff  of  approximately  1  70  percent  on  Latin  American  imports  above 
the  quota.    The  EC  has  offered  to  reduce  this  tariff  by  20  percent  over  the  DFA  required  tariff 


246 


reduction  period.  My  tariffication  study  shows,  however,  that  the  maximum  justifiable  tariff- 
equivalent  to  the  quantitative  restrictions  in  the  old  banana  regime,  based  on  the  DFA,  is  on  the 
order  of  40  to  60  percent.  After  the  tariff  reduction  period,  the  new  EC  tariff  will  remain  at  about 
1 40  percent,  providing  permanent  protection  two  to  three  times  that  of  the  quantitative  restrictions 
the  tariff  is  replacing. 

Another  example  of  cheating  on  tariffication  is  the  EC's  negotiating  position  on  long-grained 
rice  imports.  The  EC  currently  employs  a  system  of  high  variable  import  levies  designed  to  protect 
domestic  rice  production,  primarily  from  Italy,  despite  the  fact  that  the  rice  grown  in  Italy  bears  no 
common  cooking  and  usage  properties  with  the  true  long-grained  rice  varieties  imported  from 
Thailand,  the  U.S.  and  other  countries,  and  does  not  effectively  compete  against  them.  The  EC's 
negotiating  position  suggested  a  tariff  equivalent  to  the  variable  rice  levies  on  the  order  of  215 
percent.  My  tariffication  analysis  shows  that  the  maximum  defensible  tariff  equivalent,  based  on 
the  DFA,  is  about  1  30  percent.  Even  if  the  EC  reduced  its  tariff  equivalent  by  the  maximum  required 
by  the  DFA,  36  percent,  the  permanent  tariff  would  be  approximately  140  percent,  affording  a 
higher  level  of  protection  than  the  non-tariff  barrier  it  is  designed  to  replace. 

The  EC  is  not  alone  in  this  cheating  on  tariffication.  As  part  of  its  program  to  support  U.S. 
peanut  farmers,  the  United  States  imposes  a  strict  quota  on  the  import  of  peanuts  that  allows  only 
minimal  levels  of  imports.  The  U.S.  negotiating  position  claims  that  the  tariff  equivalent  to  the 
import  quota  is  in  the  1  30  to  1 45  percent  range.  My  tariffication  study  shows,  however,  that  the 
maximum  defensible  tariff  under  the  guidelines  of  the  DFA  is  about  80  percent.  The  U.S.  offer 
includes  a  reduction  in  the  tariff  equivalent  by  1  5  percent  over  the  tariff  reduction  period.  Thus,  the 
permanent  tariff  will  be  1 1 0  to  1  20  percent,  providing  about  one  and  a  half  times  the  protection  of 
the  quota  the  tariff  will  be  replacing. 

I  have  focused  on  the  EC  and  the  U.S.  as  two  primary  players  in  the  agricultural  negotiations. 
Most  likely,  examples  of  inflated  tariffication  exist  elsewhere.  If  these  positions  are  maintained,  or 
even  approximated,  then  the  Uruguay  round,  despite  all  the  resources  expended  in  bringing  it  to 
fruition,  may  result  in  the  status  quo  or  worse  for  protection  in  agricultural  trade.  Of  course  the 
Cairns  group  and  other  free-trade  countries  are  well  aware  of  the  cheating  on  tariffication,  and 
proper  application  of  tariffication  and  adherence  to  the  DFA  are  most  likely  hot  topics  in  the 
consultations  currently  under  way  in  Geneva.  If  all  countries  agree  to  apply  tariffication  as  defined 
by  the  DFA,  then  lowering  of  agricultural  trade  barriers  may  yet  occur. 

/.    The  Draft  Final  Act  AND  Tariffication 

Countries  desirous  of  entering  negotiations  to  reduce  trade  barriers  face  larger  hurdles  with 
respect  to  non-tariff  barriers  than  with  simple  tariffs.  In  the  case  of  non-  tariff  barriers,  different 
techniques  are  used  to  achieve  various  levels  of  protection  and  it  is  often  difficult  to  find  common 
negotiating  ground.  One  country  may  impose  a  quota  while  another  uses  variable  levies  and  li- 
censes. Agreeing  on  the  level  of  protection  afforded  by  each,  and  negotiating  consequent 
comparable  reductions  in  protection,  may  prove  illusive. 

A  common  benchmark  is  needed  from  which  to  reduce  protection  levels.  To  date  the  most 
promising  method,  and  the  method  that  has  gained  the  most  acceptance  in  international  trade 
negotiations,  is  the  principle  of  tariffication.  Under  this  concept,  all  non-tariff  barriers  are  converted 
to  simple  tariffs  that  afford  equivalent  amounts  of  protection.  Once  these  tariff-equivalents  are 
established,  they  can  be  reduced  according  to  a  negotiated  schedule. 

Many  techniques  have  been  suggested  for  calculating  the  level  of  protection  provided  by  non- 
tariff  barriers.'  The  most  widely  accepted  in  practical  usage  is  the  "price-gap"  method  which 
measures  protection  as  the  difference  in  observable,  market-based  internal  and  external  prices.  The 
price-gap  method  was  incorporated  in  the  final  text  associated  with  the  agriculture  negotiations  in 
the  ongoing  GATT  round.'  This  document,  the  DFA,  contains  one  of  the  more  comprehensive  pro- 
cedures for  tariffication  of  non-tariff  barriers  associated  with  agricultural  trade. 

There  is  obviously  no  requirement  that  any  bilateral  negotiations,  or  continuing  multilateral 
ones  for  that  matter,  must  follow  the  letter  of  the  DFA.  Nonetheless,  the  DFA  probably  contains 
the  most  developed  and  widely  accepted  approach  to  tariffication.  Accordingly,  this  testimony 
reports  calculations  of  tariff-equivalents  to  non-tariff  barriers,  based  on  the  DFA.    Deviations  from 


'For  surveys  of  the  literature  on  non-tantf  barriers  see,  R.E.  Baldwin,  "Measuring  Nonlariff  Trade  Policies."  NBER  Working 
Paper  No.  2978,  May,  1989,  and  A.V.  Deardorff  and  P.M.  Stern,  "Methods  of  Measurement  of  Nontanff  Barriers,"  Institute 
of  Public  Policy  Studies,  Discussion  Paper  No.  203,  University  of  Michigan,  June,  1984. 

'GATT  Secretanat  IDunkel  Text),  "Draft  Final  Act  Embodying  the  Results  of  the  Uruguay  Round  of  Multilateral  Trade 
Negotiations,"  December  20,  1991. 
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the  DFA  would  most  likely  not  materially  change  the  magnitudes  of  the  calculated  tariff-equivalents. 

The  DFA  Text 

The  DFA  suggests  tariffication  with  respect  to  a  wide  range  of  non-tariff  barriers: 

The  policy  coverage  of  tariffication  shall  include  all  border  measures  other  than  ordinary  customs 
duties  such  as:  quantitative  import  restnctions,  variable  import  levies,  minimum  import  prices, 
discretionary  enterprises,  voluntary  export  restraints  and  any  other  schemes  similar  to  those  listed  above, 
whether  or  not  the  measures  are  maintained  under  country-specific  derogations  from  the  provisions  of  the 
Genera)  Agreement.^ 

The  DFA  contains  both  minimum  and  current  access  provisions.  The  former  concerns 
situations  where  a  market  was  basically  closed  to  imports.  In  such  cases,  the  DFA  requires  a 
minimum  access  of  "not  less  than  3  percent  of  corresponding  domestic  consumption  in  the  base 
period..."*  These  minimum  access  requirements,  "shall  be  implemented  on  the  basis  of  a  tariff 
quota  at  a  low  or  minimal  rate."'  Access  would  more  properly  be  covered  under  the  current  access 
provisions  for  commodities  with  greater  levels  of  market  penetration.  The  DFA  states  that, 
"[clurrent  access  opportunities  which,  during  the  base  period  are  in  excess  of  the  minimum  access 
opportunities... shall  be  maintained  and  increased  over  the  implementation  period. "°  This  is  integral 
to  tariffication:  "Current  access  opportunities  on  terms  at  least  equivalent  to  those  existing  shall 
be  maintained  as  part  of  the  tariffication  process."' 

There  is  considerable  controversy  surrounding  the  proper  interpretation  of  the  current  access 
provisions  in  the  DFA.  These  controversies  concern  the  appropriateness  of  a  1  986-88  base  period 
in  1993  when  economies,  and  therefore  imports,  have  been  naturally  growing,  and  whether  the 
"tariff -rate  quota"  that  applies  to  minimum  access  should  apply  to  current  access  as  well. 

Normal  tariffs  would  be  subject  to  the  provisions  in  the  DFA  regarding  common  customs 

duties: 

Ordinary  customs  duties,  including  those  resulting  from  tariffication,  shall  be  reduced,  from  the  year  1993 
to  the  year  1 999,  on  a  simple  average  basis  by  36  percent  with  a  minimum  rate  of  reduction  of  1 5  percent 
for  each  tariff  line." 

Non-tariff  barriers  are  subject  to  tariffication  under  the  DFA.  The  DFA  is  clear  that  actual 
prices,  rather  than  constructed  ones,  are  to  be  the  basis  of  any  tariff  equivalents:  "The  calculation 
of  the  tariff  equivalents,  whether  expressed  as  ad  valorem  or  specific  rates,  shall  be  made  using  the 
actual  difference  between  internal  and  external  prices  in  a  transparent  manner..."'  The  test  period 
is  1986  through  1988.  The  appropriate  internal  and  external  prices  are  specified  in  the  DFA: 

External  pnces  shall  be,  in  general,  actual  c.i.f.  unit  values  for  the  importing  country.  Where 
average  c.i.f.  unit  values  are  not  available  or  appropnate,  external  prices  should  be  either: 

(11    average  c.i.f.  unit  values  of  a  near  country;  or 

(ill  estimated  from  average  fob.  unit  values  of  (ani  appropriate  major  exporter(sl  adjusted  by  adding  an 
estimate  of  insurance,  freight  and  other  relevant  costs  to  the  importing  country... 

The  internal  price  shall  generally  be  a  representative  wholesale  price  ruling  in  the  domestic  market 
or  an  estimate  of  that  price  where  adequate  data  is  not  available.'" 

A  final  provision  in  the  DFA  is  relevant  to  tariffication  of  the  agricultural  non-tariff  barriers. 
The  DFA  makes  provision  for  situations  in  which  there  are  quality  differences  between  imported  and 
domestic  goods.  Recognizing  that  quality-related  price  premia  must  be  netted  out  so  as  not  to 
distort  measurement  of  the  protection  afforded  by  the  non-tariff  barrier,  the  DFA  states  that,  "[tlhe 
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initial  tariff  equivalents  may  be  adjusted,  where  necessary,  to  take  account  of  differences  in  quality 
or  variety  using  an  appropriate  coefficient.""  Techniques  have  been  developed  to  properly 
account  for  quality  adjustments  in  a  tariffication  calculation.'^  These  techniques  should  be  used 
to  determine  whether  quality  adjustments  are  warranted  with  respect  to  tariffication  of  the  various 
agricultural  non-tariff  barriers. 

//.    Tariffication  of  the  EC  Banana  Regime 

This  section  of  my  testimony  summarizes  research  that  calculated  the  tariff -equivalent  to  the 
EC  banana  regime  and  compared  the  result  to  the  EC  negotiating  position.'^  On  July  1 ,  1  993,  the 
EC  replaced  individual  trade  regimes  governing  the  import  of  bananas  with  a  common  policy.  The 
EC's  attempt  to  produce  a  new,  single  banana  regime  out  of  twelve  old  ones  has  taken  place 
simultaneously  with  agricultural  negotiations  in  the  Uruguay  GATT  round.  The  EC  claims  that  the 
new  banana  regime  that  became  effective  in  July  of  1993  is  an  effective  tariffication  of  the  old 
regimes.  My  research  applied  principles  of  tariffication,  as  generally  understood  in  the  context  of 
the  Uruguay  round,  to  the  previous  banana  regimes  in  order  to  test  the  veracity  of  the  EC  claim. 
The  conclusion  of  this  analysis  is  that  the  new  regime  bears  no  relationship  to  tariffication  as 
intended  by  the  Uruguay  round. 

The  old  EC  banana  trade  regimes  consisted  of  a  common  EC  external  tariff  of  20  percent, 
which  did  not  apply  to  imports  from  EC  overseas  territories  and  ACP  countries,  and  was  not 
imposed  by  Germany  on  any  imports;  and  quantitative  restrictions  imposed  by  six  of  the  twelve 
individual  Member  States  of  the  European  Community.  The  new  banana  regime,  ostensibly  the 
result  of  tariffication,  imposes  quotas  on  the  import  of  protected  bananas,  and  sets  a  quota  of  2 
million  metric  tons  for  "dollar  zone"  and  other  third  country  bananas.  An  ECU  100  per  tonne  tariff 
is  imposed  on  dollar  zone  bananas  within  the  quota,  but  is  forgiven  on  bananas  from  protected 
sources.  An  ECU  750  per  tonne  tariff  is  imposed  on  above-quota  protected  bananas  and  an  ECU 
850  per  tonne  tariff  (over  1  70  percent  ad  valorem)  is  imposed  on  above-quota  non-traditional 
imports  (primarily  from  Latin  American  sources).  Although  the  EC  claims  that  its  new  regime 
represents  tariffication,  there  is  no  evidence  that  the  DFA  methodology  was  employed. 

The  DFA  was  written  to  reflect  conditions  under  which  non-tariff  barriers  could  be  reduced 
in  single  countries.  The  EC  banana  regime  is  unique  for  several  reasons.  First,  although  there  are 
common  aspects  of  eleven  of  the  twelve  pre-July  regimes  (such  as  the  20  percent  tariff),  there  are 
also  qualitative  differences.  Different  countries  employed  different  licensing  arrangements.  More 
fundamentally,  only  six  of  the  countries  imposed  quantitative  import  restrictions.  Thus,  the  DFA 
provisions  regarding  ordinary  customs  duties  would  apply  to  eleven  of  the  twelve  regimes,  whereas 
the  provisions  relating  to  tariff-equivalents  and  current  access  apply  to  only  six  of  the  regimes.  A 
basic  decision  must  be  made  as  to  how  to  apply  the  DFA  to  an  amalgamation  of  twelve  individual 
regimes  so  as  to  produce  one  tariff-equivalent  and  one  level  of  access. 

A  further  complication  is  the  notion  that,  although  some  of  protected  banana  production  is 
sourced  from  territory  that  is  formally  a  part  of  the  EC,  much  of  it  is  not.  Concepts  such  as  "internal 
price"  must  be  adjusted  to  include  protected  imports  from  ACP  countries.  These  complications  are 
surmountable  by  logically  defining  "domestic"  production  to  be  all  protected  banana  imports.  The 
DFA  can  be  interpreted  to  apply  tariffication  price-gap  calculations  only  to  data  from  import- 
restriction  countries,  and  to  relate  any  current  access  limitations  only  to  the  same  countries. 

Current  Access 

There  is  considerable  controversy  surrounding  the  current  access  provisions  of  the  DFA.  One 
conceptual  issue  is  whether  there  should  be  tariff-rate  quotas  ("TRQs")  for  current  access  levels; 
i.e.,  minimum  or  zero  tariffs  for  current  access  levels.  This  issue  is  currently  being  negotiated.  The 
position  of  the  Cairns  Group  is  that  current  access  must  apply  to  the  most  recent  data  or  the  1  986- 
88  period,  whichever  affords  the  greater  level  of  market  penetration.  This  is  also  the  official  position 
of  United  States  negotiators.  If  current  access  is  to  be  granted,  any  other  position  based  on 
outdated  base  periods  is  untenable.  Accordingly,  this  testimony  assumes  that  the  current  access 
provisions  of  the  DFA  will  eventually  be  interpreted  to  provide  just  that  -  current  access. 

Ordinary  Customs  Duties 


"id. 

"See  e.g.  David  G.  Raboy  and  Teri  Simpson,  "A  Methodology  for  Tariffication  of  Commodity  Trade  in  the  Presence  of 
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"David  G.  Raboy.  Teri  L    Simpson  and  Bing  Xu.  "The  EC  Banana  Regime  and  the  GATT  Final  Act  -  A  Tariffication 
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The  20  percent  community-wide  tariff  that  characterized  the  pre-July  banana  regimes  in  all 
countries  except  Germany  should  be  subject  to  the  DFA  provision  governing  the  reduction  in 
ordinary  customs  duties.   These  duties  are  to  be  reduced  by  36  percent  by  1999. 

The  20  percent  tariff  that  characterized  the  prior  EC  banana  regime  applied  to  imports  in  only 
eleven  of  the  twelve  EC  countries.  Accordingly,  a  trade-weighted  tariff  is  the  appropriate  object  for 
ordinary  customs  duty  decreases.  There  are  arguably  two  different  sets  of  weights  that  could  be 
used  to  produce  the  trade-weighted  tariff.  The  first  would  use  the  relative  levels  of  third-country 
banana  imports  in  Germany  and  the  rest  of  the  EC  to  produce  the  relevant  tariff.  Over  the  period 
1986-88,  Germany  accounted  for  about  50  percent  of  third-country  imports.  Thus  the  trade- 
weighted  tariff  would  be  10  percent  ad  valorem  or  about  ECU  50.  For  the  1990-92  period,  the 
trade-weighted  tariff  would  be  about  9  percent  or  ECU  47,  because  Germany's  share  of  third- 
country  imports  increased. 

An  alternative  would  be  to  base  the  initial  tariff  on  the  relative  levels  of  total  banana  imports. 
Over  1986-88,  the  eleven  countries  with  protective  banana  regimes  accounted  for  72  percent  of 
total  banana  imports,  while  this  number  dropped  to  66  percent  for  the  period  1990-92.  Using 
relative  levels  of  total  banana  imports  as  weights,  the  1  986-88  trade-weighted  ordinary  tariff  is 
about  14  percent,  or  ECU  72.    For  the  1  990-92  period,  the  tariff  is  13  percent  or  ECU  66. 

The  maximum  defensible  initial  ordinary  customs  duty  for  DFA  purposes  is  in  the  range  of 
ECU  50  to  72,  or  1 0  to  1 4  percent.  The  EC,  however,  has  introduced  an  in-quota  tariff  of  ECU  1 00, 
approximately  20  percent  ad  valorem. 

A  Tariff  Equivalent  to  the  Pre-July  Import  Restrictions 

A  tariff  equivalent  for  the  pre-July  EC  banana  regimes  was  calculated  for  two  reference 
periods.  For  both  periods  the  procedure  involved  calculating  a  representative  "internal"  banana 
price,  a  representative  external  price,  an  unadjusted  price  gap,  and  a  quality  adjusted  price  gap. 

First,  the  tariff  equivalent  was  analyzed  over  the  period  1 990  through  1  992.  Monthly  data 
was  available  ove'  this  period  which  allowed  for  proper  modelling  of  quality-related  price  premia. 
Such  detailed  data  was  not  available  for  the  1  986-88  period  specified  in  the  DFA.  For  the  1  990-92 
period,  an  unadjusted  tariff  equivalent  was  calculated.  This  was  then  adjusted  by  a  quality 
coefficient.  For  the  1986-88  period,  annual  data  was  used  to  produce  the  unadjusted  price-gap 
calculation.  This  was  then  adjusted  by  the  quality  coefficient  derived  from  the  monthly  1990-92 
data. 

Unadjusted  Price  Gap  -  1990-92 

The  non-tariff  barriers  that  should  be  the  focus  of  the  tariffication  exercise  existed  in  six  EC 
countries.  Protected  production,  exempt  from  import  restrictions,  included  domestic  EC  banana 
production,  production  in  EC  overseas  territories,  and  ACP  production.  Accordingly,  the  logical 
choice  for  a  representative  "internal"  price  for  tariffication  purposes  is  a  trade  weighted  average  of 
the  prices  of  all  protected  production  over  the  period  1  990  through  1992. 

For  each  of  the  six  countries,  in  each  month,  a  weighted  average  c.i.f.  banana  price  is 
constructed  based  on  the  shares  of  imports  from  each  source.  This  is  then  converted  to  an  annual 
weighted  average  for  each  of  the  six  countries.  Finally,  a  weighted  average  price  across  the  six 
countries  is  calculated  for  each  of  the  three  years.  This  price  is  the  basis  for  the  price  gap  in  each 
year. 

The  external  price  for  tariffication  purposes  must  be  the  best  representation  of  the  price  that 
would  exist  under  free  trade.  The  logical  choice  here  is  the  trade  weighted  average  c.i.f.  price  of 
dollar  zone  bananas  imported  into  Germany.  The  weights  in  this  calculation  are  the  relative 
quantities  of  banana  imports  sourced  from  the  various  Latin  American  countries. 

The  unadjusted  price  gap  produces  a  specific  tariff  over  the  period  1 990-92  of  ECU  200  or 
about  41  percent  ad  valorem. 

The  Quauty  Adjusted  Tariff  Equivalent  -  1990-92 

A  methodology  exists  to  adjust  tariff -equivalents  for  systematic  quality  differences  among 
otherwise  competing  goods.  The  adjustment  methodology  includes:  1)  the  development  of  a 
testable  hypothesis  to  explain  quality-related  price  differences  under  free  trade;  2)  identification  of 
a  comparable  market  to  test  the  hypothesis;  3)  the  use  of  econometric  methods  to  calculate 
systematic  price  premia;  and  4)  adjustment  of  the  tariff  equivalent  by  the  estimated  quality 
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coefficient."  "• 

It  is  widely  accepted  that  dollar  zone  bananas  are  currently  of  a  higher  quality  than  those 
sourced  from  EC  areas.  For  tariffication  purposes,  production  cost  advantages  that  may  accrue  to 
Latin  bananas  are  irrelevant.  Of  concern  is  whether  a  price-gap  calculation  measures  only  the 
effects  of  the  non-tariff  barrier,  or  is  distorted  by  price  differences  that  would  occur  under  free  trade. 
It  is  important  that  all  prices  be  measured  on  a  quality-equivalent  basis.  For  instance,  if  imports  are 
of  a  higher  quality  such  that  they  would  naturally  command  a  price  premium  over  domestic  supplies, 
then  an  unadjusted  price  gap  will  understate  the  true  level  of  protection  associated  with  the  non- 
tariff  barrier.  By  subtracting  any  quality  premium  from  the  external  price,  however,  the  price  gap 
can  be  calculated  as  if  the  goods  were  of  identical  quality.  For  any  relevant  test  period  for 
tariffication,  the  existence  of  quality-related  price  differences  between  EC  and  dollar-zone  bananas 
is  a  legitimate  hypothesis. 

It  is  necessary  to  identify  a  market  where  the  quality  hypothesis  can  be  tested.  Italy  is  the 
best  choice  in  this  regard.  EC  and  dollar  zone  bananas  exist  side  by  side  in  significant  quantities. 
The  distribution  networks  are  such  that  even  with  the  20  percent  community-wide  tariff  applied  to 
dollar  zone  bananas,  the  market  was  free  to  set  the  relative  prices  of  EC  and  dollar  zone  bananas 
at  the  wholesale  level.  Accordingly  a  comparison  of  the  point-of-first-inland-sale  prices  would  reveal 
any  quality-related  price  differences. 

A  quality  adjustment  in  a  tariff  equivalent  is  warranted  only  if  statistically  significant,  consis- 
tent quality-related  price  differences  are  found  to  exist.  Economists  have  developed  empirical 
methods  to  test  for  significant  price  premia  and  the  stability  of  these  premia.  The  empirical 
technique,  known  as  an  "hedonic"  pricing  model,  was  used  to  test  for  quality-related  price  differ- 
ences in  the  Italian  market  over  the  period  1  990  through  1  992.  The  econometric  model  calculated 
the  premium  to  be  20  percent.  This  20  percent  premium  is  the  best  representation  of  the  type  of 
quality  coefficient  discussed  in  the  DFA.  It  was  used  to  adjust  the  external  price  in  the  adjusted 
tariff-equivalent  calculation. 

The  external  c.i.f.  price  must  be  reduced  by  the  calculated  quality  coefficient  to  produce  a 
quality-equivalent  price  comparison.  Table  1  shows  the  resulting  tariff  equivalent  for  the  1  990-92 
period.  With  the  quality  adjustment,  the  maximum  defensible  tariff  equivalent  is  on  the  order  of  ECU 
300  or  about  61  percent  ad  valorem. 


TABLE  1 


Adjusted  Price-Gap  Calculation 


1990 

1991 

1992 

Average 

Internal  Price 

ECU  680 

ECU  710 

ECU  660 

ECU  683 

External  Price 

480 

510 

460 

483 

Adjusted  External  Price 

384 

408 

368 

387 

Adjusted  Price  Gap 

296 

302 

292 

297 

Ad  Valorem  Tariff 

62% 

59% 

63% 

61% 

The  Tariff  Equivalent  -  1986-88 

The  DFA  requires  the  base  period  1  986-88to  be  used  for  tariffication  purposes.  My  analysis 
calculated  the  tariff  equivalent  over  the  1990-92  period  because  of  the  superiority  of  the  data 
necessary  to  perform  quality  analysis.  The  1  986-88  tariff  equivalent  can,  however,  be  calculated 
with  annual  data  and  extrapolations  from  the  1990-92  quality  coefficient.  Table  2  displays  the 
unadjusted  and  quality-adjusted  tariff  equivalents  for  the  1986-88  period.  The  tariff  equivalents 
from  the  earlier  period  are  lower  than  those  for  the  1990-92  period.  This  is  partially  because  the 
prices  of  dollar  zone  bananas  dropped  in  the  later  period,  relative  to  the  earlier  period. 


"Seg  Raboy  and  Simpson,  supra,  note  13- 
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j^BLE  2                              The  Tariff  Equivalent  -  1986  through  1988 

1986 

1987 

1988 

Average 

Internal  Price 

ECU  590 

ECU  640 

ECU  670 

ECU  633 



External  Price 

530 

540 

500 

523 

Adjusted  External 
Price 

424 

432 

400 

419 

Price  Gap  (not 
adjusted) 

60 

100 

170 

110 

Ad  Valorem  Tariff 
(not  adjusted) 

11% 

19% 

34% 

21% 

Adjusted  Price  Gap 

166 

208 

270 

215 

Adjusted  Ad 
1  Valorem  Tariff 

31% 

39% 

54% 

41% 

The  unadjusted  tariff  equivalent  for  1 986-88  was  ECU  11 0  or  2 1  percent  ad  valorem.  The 
quality  adjusted  tariff  equivalent  was  ECU  21  5  or  about  41  percent  ad  valorem.  Thus,  the  highest 
conceivable  tariff  equivalent  for  the  pre-July  banana  regimes,  based  on  the  DFA  for  either  data 
period,  IS  in  the  range  of  ECU  200  to  ECU  300  (40  to  60  percent  ad  valorem).  This  is  in  stark 
contrast  to  the  EC's  offer  of  ECU  850,  or  about  1  70  percent  ad  valorem. 


III. 


Tariffication  of  the  EC  Rice  Common  Agricultural  Poucy 


This  section  of  my  testimony  summarizes  research  on  the  tariffication  of  the  EC  Common 
Agricultural  Policy  on  Rice  ("EC  Rice  CAP").'=  The  EC  Rice  CAP  for  rice  consists  of  a  basic 
support  price  (the  target  price),  a  safety  price  (the  intervention  price),  and  a  price  (the  threshold 
price)  which  is  the  basis  for  variable  import  levies  that  ensure  that  imports  will  not  enter  the  EC  at 
below  the  target  price.  There  are  many  arbitrary,  constructed  non-market  elements  that  produce 
the  rice  CAP  pricing  structure.  The  import  levies  are  computed  as  the  periodic  gap  between  the 
threshold  price  and  the  lowest  c.i.f.  offer-price  of  imported  rice,  adjusted  by  "corrective  amounts" 
which  ostensibly  account  for  quality  differences,  but  in  reality  are  theoretically  and  empirically 
unjustified. 

The  EC  claims  that  competition  between  imports  and  domestic  products  occurs  in  at  least 
two  basic  rice  categories  -  round-grain,  and  long-grain  rice.  The  EC  system  of  rice  classification 
runs  counter  to  international  norms,  however,  and  true  long-grain  "indica"  imports  are  lumped  in 
with  Italian  rice  varieties  more  properly  characterized  as  medium  grain.  The  imported  indica  varieties 
have  entirely  different  cooking  and  usage  properties  than  the  EC  "long-gram"  types  that  are  the 
basis  of  the  variable  levy  calculations  (Italian  rice  varieties),  and  do  not  effectively  compete  against 
domestic  production.  For  instance,  Italian  rice  is  almost  always  used  in  pasta  dishes  such  as  risotto, 
whereas  true  long-grain  rice  is  used  as  a  vegetable  and  completely  inappropriate  for  use  in  pastas. 

My  research  provides  empirical  analysis  to  determine  whether  imported  indica  rices  compete 
against  the  EC  "long-grain"  Arborio,  Ribe,  and  Roma  varieties.  The  unescapable  conclusion  is  that 
long-grain  indica  imports  do  not  compete  with  "long-grain"  EC  rice,  and  are  contained  in  a  separate 
market  segment.  Therefore,  there  is  no  reason  to  protect  EC  rice  from  long-gram  imports,  '"e  EC 
could  set  a  tariff  rate  of  zero  with  no  impact  on  the  producers  of  Arborio,  Ribe,  Roma,  or  any  other 
similar  EC  rice. 

Yet  the  EC  has  concluded  that  the  tariff-equivalent  to  the  EC  rice  CAP  is  on  the  order  of  ECU 
700  per  metnc  ton  -  over  200  percent  ad  valorem.  Even  if  the  lack  of  competition  between  imports 
and  domestic  production  is  ignored,  the  EC  tariff-equivalent  has  no  basis  in  agreed-upon  tanffication 
principles  as  delineated  in  the  DFA.  In  fact,  it  appears  that  the  EC  tariff  equivalent  is  simply  the 
average  variable  levy  over  the  base  period.    There  is  no  evidence  that  any  attempt  was  made  to 


"David  G   Rabov  and  Steven  M.  Schneebaum,  "The  EC  Rice  Common  Agncultural  Policy:    Reform  and  Tanftication 
Patton    Boggs  &  Blow,  June  3,   1993.     A  version  of  this  study  is  being  published  as  David  G    Raboy  and  Steven  M 
Schneebaum    -Effective  Competition'  and  the  Harmonized  Tanff  System  ■-  An  Application  to  the  Variable  Import  Levies 
Established  by  the  European  Community's  Common  ABriculniral  Policy  on  Rice,"  George  Washington  Journal  of  Internavonal 
Law  and  Economics,  Upcoming.  1 994. 
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employ  the  DFA  methodology. 

Using  the  DFA  as  a  guide,  a  tariff  equivalent  can  be  calculated  that  includes  all  the  rice 
varieties  currently  classified  as  long-grain  by  the  EC.  For  tariffication  purposes,  the  internal  price 
is  defined  as  the  wholesale  price  of  the  EC  "long-grain"  rice  variety  that  is  the  standard  for  EC 
production  -  Ribe.  Simple  average  annual  prices  were  calculated  for  the  point-of-first-sale  for  Ribe 
over  the  three  years  1  986  through  1  988. 

Italian  Ribe  rice  has  been  classified  as  grade  1  or  2  using  U.S.  comparisons.  The  external 
price  for  tariffication  purposes  should  be  associated  with  rice  varieties  of  similar  grade.  This  analysis 
calculates  the  external  price  as  the  simple  average  annual  c.i.f .  Rotterdam  price  of  U.S. 2-4  and  Thai 
A  rice  types  in  each  of  the  three  test  years.  These  two  varieties  are  high-grade  indica  rice  imports. 

Table  3  provides  the  details  of  the  price-gap  calculation.  The  maximum  specific  tariff  is  ECU 
395  in  1986,  ECU  520  in  1987,  and  ECU  325  in  1988.  The  average  specific  tariff  is,  therefore, 
ECU  413.  It  would  be  very  difficult  to  justify  a  tariff -equivalent  to  the  long-grain  variable  import  levy 
of  much  above  ECU  400  for  milled  rice.  This  is  in  stark  contrast  to  the  apparent  EC  offer  of  about 
ECU  700  in  the  Uruguay  round. 


TABLE  3 


Tariff-equivalent  to  EC 
Long-grain  Variable  Import  Levies 
(All  Figures  in  ECU  per  Metric  Ton) 


1986 

1987 

1988 

U.S.  2-4 
Thai  A 

350 
280 

260 
260 

310 
320 

External  Price 

315 

260 

315 

Ribe  Internal 
Price 

710 

780 

640 

Price  Gap 

395 

520 

325 

The  ave 

rage  specific  tariff  (price 

gap)  is  ECU  413  per  metric  ton. 

QUAUTY  Adjustments  in  the  Tariff-Equivalent 

It  is  axiomatic  that  products  must  be  effective  competitors  to  also  compete  in  the  quality 
dimension.  My  research  has  established  that  long-grain  imports  do  not  compete  against  "long-grain" 
EC  rice  varieties.  The  prices  of  imports  and  domestic  rice  varieties  are  independent  and  there  is  no 
display  of  the  parallel  but  correlated  price  behavior  associated  with  imperfect  substitutes  of  differing 
qualities.  In  a  very  real  sense,  the  EC  "long-grain"  rice  classification  contains  apples  and  oranges, 
rather  than  apples  of  differing  qualities. 

Thus  the  EC  Rice  CAP  fails  the  first  threshold  test  for  a  quality-adjusted  tariff.  The  corrective 
amounts  that  are  part  of  the  current  variable  levy  calculation  are  unjustified,  and  it  would  be 
inappropriate  to  alter  a  tariff-equivalent  with  a  quality  coefficient.  Despite  the  lack  of  theoretical 
underpinning,  empirical  analysis  was  performed  to  consider  the  legitimacy  of  the  EC's  corrective 
amounts.  The  statistical  evidence  leads  to  the  conclusion  that  any  price  differences  are  spurious, 
and  in  no  way  related  to  goods  competing  in  the  quality  dimension.  Even  if  the  theoretical  and 
empirical  results  are  ignored,  the  EC's  corrective  amounts  greatly  overstate  the  price  differences  at 
the  point  of  sale  between  imports  and  domestically  produced  rice. 

IV.    Tariffication  of  the  U.S.  Peanut  Import  Quota 

This  section  of  my  testimony  summarizes  research  on  the  tariff  equivalent  to  the  U.S.  Section 
22  peanut  import  quota. '°  The  basic  elements  of  the  current  U.S.  government  price  support 
program  for  peanuts  are  a  national  poundage  quota  and  a  two-tier,  non-recourse  government  loan 
mechanism,  backed  by  an  import  quota  which  results  in  a  virtual  ban  on  imports.     Under  the 


"David  G  Raboy  and  Ten  Simpson.  "A  Tariff  Equivalent  to  the  United  States  Peanut  Quota,"  Patton,  Boggs  &  Blow. 
September  1  1,  1991,  Addendum.  January  27,  1992.  The  analysis  was  subsequently  published  in  David  G.  Raboy  and  Teri 
Simpson,  "A  Methodology  for  Tanffication  of  Commodity  Trade  in  the  Presence  of  Quality  Differences  -  The  Case  of 
Peanuts,"  World  Economy,  Ivlarch.  1992. 
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program  the  U.S.  government  determines  the  level  of  the  national  poundage  quota  each  year  from 
an  estimate  of  domestic  demand,  and  assigns  portions  to  individual  growers  guaranteeing  each 
allotment  holder  a  high  minimum  price  for  peanuts  by  providing  a  large  non-recourse  loan. 
"Additional"  peanuts  --  those  not  grow/n  for  domestic  edible  use   -  must  be  exported  or  crushed. 

The  United  States  has  offered  a  tariff  equivalent  to  the  Section  22  peanut  import  quota. 
Initially,  the  USDA  estimated  the  tariff  equivalent  to  be  127  percent  for  "in-shell"  peanuts."  The 
subsequent  U.S.  offer,  in  its  country  list,  appears  to  have  put  the  proposed  tariff  equivalent  in  the 
1  30  to  1 40  percent  range. 

Although,  as  opposed  to  EC  offers,  the  USDA  calculation  appears  to  be  at  least  nominally 
based  on  the  DFA,  a  fundamental  error  occurred  which  causes  a  substantial  overstatement  of  the 
tariff  equivalent.  As  stated  by  the  DFA,  quality  related  price  differences  are  supposed  to  be 
accounted  for,  m  order  to  net  out  systematic  price  differences  that  would  exist  under  free  trade. 

It  is  not  controversial  to  state  that  in  markets  where  peanuts  are  traded  freely,  U.S.  peanuts 
sell  at  a  systematic  quality  related  price  premium  over  peanuts  from  the  two  other  major  peanut 
exporters  --  Argentina  and  China.  In  its  discussion  of  the  Uruguay  Round,  the  USDA  stated  that 
"(tlhe  United  States  produces  peanuts  that  are  differentiated  in  world  markets  and  that  generally 
sell  at  a  premium  to  other  peanuts."'"  Similarly,  while  providing  background  information  on  the 
1 990  Farm  Bill,  the  USDA  noted,  "U.S.  peanut  exports  have  generally  commanded  a  price  premium 
over  peanuts  in  world  trade  because  of  quality  difference."" 

My  research  incorporated  the  necessary  quality  adjustments  but  used  data  sources  similar 
to  USDA.  Peanut  production  exists  throughout  the  world  although  most  of  the  world's  production 
is  used  for  oil  and  meal.  Although  many  countries  produce  peanuts,  only  a  few  actively  participate 
in  trade.  China,  Argentina  and  the  United  States  are  the  principal  exporters  of  peanuts,  accounting 
for  62  percent  of  peanut  exports  during  the  period  1986-88.  The  EC  is  the  major  destination  for 
the  world's  peanut  exports  and  is  the  largest  peanut  consuming  region  that  does  not  produce 
peanuts.  The  three  principal  suppliers  to  the  EC  are  the  United  States,  China,  and  Argentina.  The 
EC  is  the  largest  outlet  for  U.S.  peanut  exports,  accounting  for  69  percent  of  the  total  for  corp  years 
1 987/88 through  1 989/90.  Peanuts  are  freely  traded  in  the  EC  with  prices  quoted  c.i.f .  for  the  port 
of  Rotterdam.  There  is  sufficient  trade  volume  \n  Rotterdam  for  a  statistically  meaningful  calculation 
of  price  premiums.  The  prices  of  Argentine  and  Chinese  prices  into  Rotterdam  form  the  basis  for 
the  external  price  for  tariffication.  These  prices,  plus  the  price  of  U.S.  exports  to  the  EC,  provide 
the  data  for  the  quality  coefficient. 

An  "hedonic"  price  model  was  used  which  estimates  the  price  of  a  good  as  a  function  of  the 
good's  attributes.  The  statistical  results  were  highly  significant  and  stable.  Over  the  relevant  test 
period,  Argentine  peanuts  displayed  prices  that  were  systematically  28.1  2  percent  less  than  U.S. 
prices.  Similarly,  Chinese  peanuts  sold  at  27.91  percent  less  than  U.S.  peanuts.  Thus  the 
systematic  pnce  premium  for  U.S.  peanuts  over  Chinese  and  Argentine  peanuts  was  28  percent. 
This  is  the  minimum  coefficient  that  should  be  used  in  any  tariffication  analysis  to  adjust  the 
domestic  price  of  peanuts. 

The  "internal"  price  was  derived  by  observing  the  market  prices  of  shelled  quota  peanuts  in 
the  United  States  in  various  regions,  constructing  a  weighted  average  of  those  prices,  and  adjusting 
the  prices  for  culling  and  shelling  costs  (using  a  USDA  formula),  to  produce  a  gross  market  price. 
This  price  is  then  decreased  by  the  quality  coefficient  to  produce  the  quality-equivalent  internal 
price.  The  price  gap  is  the  difference  between  the  quality  adjusted  internal  price  and  the  external 
price.  Tables  4  and  5  show  the  calculation  of  the  relevant  internal  price  and  the  tariff  equivalent. 


"U.S.  Department  o«  Agriculture,  Implications  of  the  Uruguay  Round  for  U.S.  Agriculture.  May,  1 991 . 

"Id.,  at  20. 

"U.S.  Department  of  Agriculture,  Peanuts:    Background  for  1990  Farm  Legislation.  November,  1989  at  9. 
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TABLE  4 

QUAUTY-AOJUSTID  U.S.  DOMCSTIC  PlttCt  FOR  ALL  PEANUTS 
(WEIGHTtD  AVERAGE  Of  ALL  SPOT  AND  ADVANCE  PtUCESl 


YEAR 

AVERAGE 
IN  SHELL 
MARKET  PRICE 
Icents/kgl 

QUAUTV 
PREMIUM 

CONSTRUCTED 
U.S.  IN  SHELL 
PRICE 

Icents/kgl 

1986/87 

94.08 

28% 

67  74 

1987/88 

70.83 

28% 

51  00 

1988/89 

70.27 

28% 

5060 

TABLE  5 

TARifF  Equivalent  to  the  U.S.  Peanut  Program 

(BASED  ON  THE  WEIGHTED  AVERAGE  OF  ALL  SPOT  AND  ADVANCE  PRICES) 


YEAR 

WORLD 

PRICE 

(cent/kg) 

US   PRICE 
(cents/kg) 

SPECIFIC 
TARIFF 
(price  gap) 

AD 

VALOREM 

TARIFF 

1986/87 

33.62 

67.74 

34.12 

101% 

1987/88 

29.36 

51.00 

21.64 

74% 

1988/89 

31.92 

50  60 

18  68 

59% 

AVERAGE 

24.81 

78% 

Seventy  eight  percent  is  the  maximum  defensible  tariff  equivalent  to  the  U.S.  section  22 
peanut  quota  under  the  DFA.   The  U.S.  offer  overstates  the  tariff  equivalent  by  up  to  80  percent. 


255 

Chairman  GiBBONS.  Thank  you. 

I  am  always  amused  when  I  hear  people  talk  about  agricultural 
barriers.  Some  of  the  programs  we  have  are  just  amazing  to  me. 
The  peanut  program  is  one  of  them.  And  I  wasn't  familiar  with  the 
rice  program  in  Italy.  I  guess  that  is  a  new  one. 

Mr.  Patterson,  I  hear  you  clearly.  What  percentage  of  the  Amer- 
ican chemical  industry  do  you  speak  for?  Are  you  a  small  part,  a 
large  part?  Are  you  the  American  chemical  industry? 

Mr.  Patterson.  A  small  part,  compared  to  a  $400  billion  indus- 
try. The  companies  that  are  involved  in  CMAP  are  a  relatively 
small  part  of  the  total  industry,  but  in  all  honesty,  I  feel  that  what 
the  CMAP  members  are  saying  is  very  typical  of  what  you  will  find 
throughout  the  industry. 

They  are  particularly  upset  with  what  has  happened  in  the  mar- 
ket access  negotiations  regarding  chemicals.  And,  with  some  of  the 
groups  with  which  I  am  involved,  the  ISAC  on  chemicals  and  oth- 
ers, I  think  it  is  pretty  evident  that  the  industry  as  a  whole  is  very 
upset  with  the  way  things  have  gone  in  this  part  of  the  Uruguay 
round  negotiations. 

Chairman  Gibbons.  What  particular  segment  of  the  chemical  in- 
dustry, what  product  line  or  things  like  that  do  you  represent? 

Mr.  Patterson.  A  pretty  broad  spectrum.  Members  of  the  coali- 
tion are  in  dyes  and  pigments,  basic  chemicals,  pesticides,  chemical 
intermediates,  plastics — pretty  much  a  cross-section  of  the  industry 
with  the  exception  of  fertilizers  or  pharmaceuticals. 

Chairman  GffiBONS.  Is  the  thrust  of  the  negotiations  that  are 
going  on  now,  are  they  an  improvement  over  the  status  quo,  not 
as  good  as  the  status  quo,  or  what?  What  are  we  looking  at? 

Mr.  Patterson.  The  offer  right  now  is  barely  maintaining  the 
status  quo.  A  tariff-cutting  exercise  when  the  U.S.  average  chemi- 
cal tariffs  are  in  the  neignborhood  of  4.5  percent,  a  tariff-cutting 
exercise  is  not  going  to  make  a  major  effect  on  U.S.  exports  of 
chemicals. 

But  if  we  can't  get  the  free  rider  issue  solved,  the  countries—and 
especially  the  developing  countries  that  have  world-class  chemicals 
industries,  if  they  don't  sign  onto  that  chemical  tariffs  harmoni- 
zation proposal  and  the  Quad  countries  agree  to  reduce  the  remain- 
ing tariffs  down  to  the  harmonized  level,  all  it  is  doing  is  waiving 
a  red  flag  or  really  a  green  flag  to  the  foreign  competitors.  The 
nonsigners  don't  give  up  anjdhing. 

India,  as  an  example,  has  some  chemical  tariffs  that  are  as  high 
as  215  percent.  If  they  don't  reduce  the  tariff  and  nontariflf  bar- 
riers, they  have  given  up  nothing.  The  United  States  is  the  most 
open  chemical  market  in  the  world.  We  have  very  low  tariffs.  You 
add  to  that  a  further  reduction  through  the  harmonized  tariff  lev- 
els, and  you  are  just  saying,  You  all  come. 

Chairman  Gibbons.  Mr.  Donnelly,  I  realize  that  your  industry 
has  a  hard  time  getting  into  Japan;  is  that  correct? 

Mr.  Donnelly.  Yes. 

Chairman  GiBBONS.  What  about  China?  Are  you  all  making  any 
penetration  into  China? 

Mr.  Donnelly.  Some.  There  has  been — the  Chinese  changed 
their  rules  within  the  last  year  in  what  they  call  the  wood  substi- 
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tution  policy,  which  banned  wood  for  very  specific  uses.  But  there 
is  still  little  lumber  going  there;  they  import  predominantly  logs. 

Chairman  Gibbons.  It  just  appeared  to  me  the  Chinese  market 
is  huge,  even  as  compared  to  the  Japanese  market.  I  realize  the 
Japanese  market  is  attractive  because  they  have  the  money,  and 
they  still  have  a  long  way  to  go  as  far  as  feeding  demand  there. 

Mr.  Donnelly.  Generally  Asia  in  total  is  a  fertile  market  if  we 
can  eliminate  the  barriers. 

Chairman  Gibbons.  Thank  you  all  very  much.  I  appreciate  it. 

Textile  Importers,  International  Ladies'  Garment  Workers,  Fruit 
of  the  Loom,  and  American  Textile  Manufacturers.  All  right. 

Ms.  Hughes?  Go  right  ahead. 

STATEMENT  OF  JULIA  K.  HUGHES,  CHAIRMAN,  UNITED 
STATES  ASSOCIATION  OF  IMPORTERS  OF  TEXTILES  AND 
APPAREL,  AND  DIVISIONAL  VICE  PRESIDENT,  GOVERNMENT 
RELATIONS,  ASSOCIATED  MERCHANDISING  CORP. 

Ms.  Hughes.  Thank  you.  Good  morning.  My  name  is  Julia 
Hughes.  I  am  the  divisional  vice  president  for  governmental  rela- 
tions for  the  Associated  Merchandising  Corporation.  I  am  testifying 
today  in  my  capacity  as  chairman  of  the  United  States  Association 
of  Importers  of  Textiles  and  Apparel. 

USA-ITA  is  a  national  organization  of  more  than  150  importers, 
importer  manufacturers  and  retailers  of  apparel  and  related  service 
companies.  These  companies  source  apparel  throughout  the  world 
as  well  as  the  United  States. 

Collectively,  member  companies  account  for  over  $40  billion  in 
U.S.  sales  annually  and  employ  approximately  1  million  U.S.  work- 
ers. Overall,  the  U.S.  apparel  import  and  retail  industries  account 
for  over  3  million  jobs,  more  than  twice  the  number  of  jobs  in  the 
textile  and  apparel  manufacturing  sectors  combined. 

Our  message  today  is  simple.  We  support  a  successful  conclusion 
of  the  Uruguay  round  and  we  believe  this  goal  is  within  reach. 
USA-ITA  strongly  supports  of  the  goals  of  the  Uruguay  round  ne- 
gotiations. The  elimination  of  barriers  to  trade,  both  in  the  United 
States  and  abroad,  is  essential  to  America's  economic  well-being. 

Overseas  trade  barriers  deprive  U.S.  businesses  of  opportunities 
to  market  U.S.  goods  and  services.  Our  own  industry  sees  signifi- 
cant growth  opportunities  overseas  in  retailing  and  supports  the 
U.S.  initiatives  to  eliminate  barriers  to  service,  trade  and  invest- 
ment. 

We  also  strongly  endorse  the  efforts  of  the  Zero  Tariff  Coalition. 
A  broad  market  opening  agreement  is  essential  for  completion  of  a 
successful  Uruguay  round.  Eliminating  trade  barriers  around  the 
world  also  will  Doost  economic  growth  and  will  provide  direct  bene- 
fits to  American  consumers.  Trade  barriers  drain  our  economy  of 
resources  needed  to  revitalize  America  and  maintain  our  competi- 
tive advantage. 

But  we  are  extremely  concerned  about  the  current  course  of  the 
Uruguay  round  negotiations  with  respect  to  textiles  and  apparel. 
As  the  committee  knows,  textiles  and  apparel  are  the  most  highly 
protected  of  all  U.S.  industries.  Quotas  on  textile  and  apparel  im- 
ports originally  were  established  over  30  years  ago  as  a  temporary 
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measure  to  promote  structural  adjustment.  They  have  expanded 
into  a  pervasive  system  of  protection. 

Currently  there  are  more  than  2,000  quotas  in  place  affecting 
shipments  from  47  countries.  Quotas  cover  over  95  percent  of  all 
U.S.  apparel  imports  and  over  80  percent  of  all  textile  imports. 
Tariffs  on  these  products  are  some  of  the  highest,  averaging  18.3 
percent  for  apparel  alone. 

The  continually  escalating  prices  for  clothing  caused  by  high  tar- 
iffs come  at  a  time  when  consumers  and  the  retail  industry  can 
least  afford  it.  A  family  of  four  pays  an  additional  $558  for  clothing 
solely  because  of  tariffs  and  quotas.  This  amounts  to  an  unneces- 
sary $54  billion  in  hidden  taxes  each  year  paid  by  U.S.  consumers. 
And  the  cost  of  this  protection  to  the  U.S.  economy  is  staggering. 

The  Congressional  Budget  Office  noted  in  a  study  commissioned 
by  the  Trade  subcommittee  that  the  cost  to  consumers  of  protection 
for  textiles  and  apparel  amounts  to  $46,000  to  $52,000  for  each  job 
retained  in  these  industries.  And  they  concluded,  and  I  quote,  "It 
would  generally  be  more  efficient  for  the  government  to  allow  the 
jobs  to  disappear  and  compensate  any  displaced  workers  who  can- 
not find  equivalent  work." 

Please  understand  the  health  of  the  domestic  textile  and  apparel 
industry  is  important  to  retailers  and  consumers.  We  are  their  cus- 
tomers. We  have  accepted  a  lengthy  10-year  transition  away  from 
protection. 

One  of  the  true  successes  in  the  Dunkel  text  is  the  potential  re- 
moval of  trade  protection.  This  liberalization  will  help  American 
consumers  and  also,  we  hope,  will  provide  an  incentive  for  our 
trading  partners  to  use  the  Uruguay  round  negotiations  to  grant 
greater  access  to  American  companies  in  other  areas. 

USA-ITA  members  have  specific  concerns  about  the  textile  sec- 
tions in  the  Dunkel  text,  and  you  have  heard  them  in  previous  tes- 
timony so  I  won't  go  into  detail,  but  integration  is  staged  so  that 
no  meaningful  liberalization  starts  until  the  last  traunch  of  the 
quota  phaseout. 

Average  growth  rates  remain  so  low  it  will  be  the  year  2002  until 
they  reach  the  MFA  standard  of  6  percent.  And  special  textile  safe- 
g^uards  do  not  offer  the  transparency  and  fairness  granted  to  other 
U.S.  industries. 

But  today  we  also  want  to  mention  the  textile  tariff  negotiations 
that  are  ongoing  because  we  fear  they  threaten  to  derail  the  round. 
Because  of  conflicts  on  the  package  agreed  to  in  July,  the  U.S.  and 
EC  have  stalemated  on  the  issue  of  tariff  reductions.  Press  reports 
indicate  a  limited  package  of  wool  tariffs  is  being  discussed  in  a 
U.S.  to  EC  private  sector  negotiation. 

Our  concern  is  that  if  the  tariff  negotiations  are  determined  by 
the  domestic  textile  industries  that  so  far  have  not  endorsed  the 
Uruguay  round,  then  we  could  be  held  back  from  achieving  the 
broad  market  access  package  that  other  U.S.  American  industries 
need. 

For  example,  our  industry  is  pressing  the  U.S.  negotiators  to  re- 
move quotas  and  substantially  cut  tariffs  for  infants  wear  and  chil- 
drens  wear  clothing. 

This  type  of  action  would  offer  immediate  benefit  to  American 
families.  However,  Sir  Leon  Britton  was  recently  quoted  as  saying 
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the  U.S.  tariff  offer  on  infant  sweaters  was  a  move  from  the  cur- 
rent duty  of  34  percent  to  an  astounding  32  percent,  phasing  this 
tariff  cut  of  only  2  percent  in  over  the  mil  10  years  of  the  transi- 
tion. 

If  this  example  is  indicative  of  the  U.S.  tariff  offers,  then  we 
clearly  have  a  problem  in  convincing  the  European  Community  and 
then  indeed  the  developing  world  as  well  that  the  United  States  is 
serious  in  these  negotiations. 

We  want  to  realTv  conclude  today  by  bringing  the  message  that 
the  USA-ITA  members  urge  the  committee  to  continue  your  lead- 
ership in  this  policy  field  so  that  the  Uruguay  round  negotiations 
will  lead  to  the  most  comprehensive  agpreement  possible.  We  believe 
that  the  round  is  good  for  the  U.S.  economy,  good  for  American 
consumers,  and  good  for  our  competitive  American  industries. 

Thank  you. 

[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  OF  JXJLIA  K.  HUGHES 

CHAIRMAN  OF 

UNITED  STATES  ASSOCIATION 

OF  IMPORTERS  OF  TEXTILES  AND  APPAREL 

ON  THE  URUGUAV  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 


Good  Morning.  My  nam«  is  Julia  K.  Hughes.  I  ao  the  Divisional 
Vice  President,  Government  Relations  of  the  Associated 
Merchandising  Corporation.  I  an  testifying  in  my  capacity  as 
chairman  of  the  United  States  Association  of  Importers  of  Textiles 
and  Apparel  (USA-ITA) . 

USA-ITA  is  a  national  organization  of  over  150  U.S.  importers, 
importer-manufacturers,  and  retailers  of  apparel,  and  related 
service  companies,  devoted  to  educating  its  members  on  issues 
affecting  apparel  trade  and  to  representing  the  interests  of  its 
members  on  trade  and  Customs  issues.  USA-ITA's  members  include 
many  of  the  leading  niunes  in  apparel  and  in  retailing,  as  well  as 
small  and  medium  sized  companies.  These  companies  source  apparel 
throughout  the  world,  as  well  as  in  the  United  States. 

Collectively,  member  companies  account  for  over  $40  billion  in 
U.S.  sales  annually  and  employ  approximately  1  million  U.S. 
workers.  Overall,  the  US  apparel  import  and  retail  industries 
account  for  over  three  million  jobs,  more  than  twice  the  number  of 
jobs  in  the  textile  and  apparel  manufacturing  sectors  combined. 

USA-ITA  strongly  supports  the  goals  of  the  Uruguay  Round 
negotiations.  The  elimination  of  barriers  to  trade,  both  in  the 
United  States  and  abroad,  is  essential  to  America's  economic  well- 
being.  Overseas  trade  barriers  deprive  U.S.  businesses  of 
opportunities  to  market  US  goods  and  services.  Our  own  industry 
sees  significant  growth  opportunities  overseas  in  retailing  and 
supports  US  initiatives  to  elimin  *■»  barriers  to  service  trade  and 
investment. 

We  also  strongly  endorse  the  efforts  of  the  Zero  Tariff 
Coalition.  A  broad  market-opening  agreement  is  essential  for  the 
completion  of  a  successful  Uruguay  Round. 

Eliminating  trade  barriers  around  the  world  also  will  boost 
economic  growth  and  will  provide  direct  benefits  to  American 
consumers.  The  GATT  Director  General  Sutherland  recently 
emphasized  U.S.  trade  barriers  cost  US  consumers  billions  of 
dollars  each  year.  These  costs  drain  our  economy  of  resources 
needed  to  revitalize  America  and  maintain  our  competitive 
advantage . 

We  are  extremely  concerned  about  the  current  course  oi 
Uruguay  Round  negotiations,  particularly  the  course  of  these 
negotiations  with  respect  to  textiles  and  apparel. 

Liberalization  of  Textiles  and  Apparel  in  Uruguay  Round 

As  the  Committee  knows,  textiles  and  apparel  are  the  most 
highly  protected  of  all  US  industries.  Quotas  on  textile  and 
apparel  imports  originally  were  established  over  thirty  years  ago 
as  a  temporary  measure  to  promote  structural  adjustment.  They  have 
expanded  into  a  pervasive  system  of  protection  for  these  sectors. 
Currently,  quotas  cover  over  95  percent  of  all  US  apparel  imports 
and  over  80  percent  of  all  textile  and  apparel  imports.      Tariffs 
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on  these  products  also  are  many  times  that  of  non- textile  and 
apparel  imports,  averaging  16.2  percent  on  textiles  and  apparel, 
and  18.3  percent  for  apparel  alone,  compared  to  an  average  2.5 
percent  for  other  products. 

The  combined  costs  of  these  quotas  and  tariffs  to  the  US 
economy  are  staggering.  Government  and  non -Government  studies 
consistently  show  the  costs  to  be  billions  of  dollars  annually, 
with  the  average  faunily  of  four  paying  an  estimated  $550  per  year-- 
over  ten  dollars  a  week- -in  additional  costs  for  clothing  (See 
attached  fact  sheet) .  The  Congressional  Budget  Office  recently 
noted  the  cost  to  consumers  of  protection  for  textiles  and  apparel 
amounts  to  $46,000  to  $52,000  for  every  job  retained  in  these 
industries,  and  concluded: 

It  would  generally  be  more  efficient  for  the 
government  to  allow  the  jobs  to  disappear  and 
compensate  any  displaced  worker  who  cannot 
find  equivalent  work. 

In  recent  weeks  Clinton  Administration  officials  have  stated 
their  belief  that  phase  out  of  quota  restrictions  alone  represents 
the  equivalent  of  a  65  percent  tariff  reduction,  suggesting  these 
past  studies  underestimated  the  cost  of  textile  and  apparel 
protection. 

Because  textiles  and  apparel  are  the  most  protected  of  all 
U.S.  industries,  liberalization  of  trade  in  these  products  has  been 
a  major  element  of  the  Uruguay  Round  Negotiations  since  its 
inception.  The  Punta  Del  Este  Declaration  initiating  the  Uruguay 
Round  specifically  listed  the  integration  of  textiles  and  apparel 
into  the  GATT  as  a  goal  of  the  negotiations.  In  addition,  the 
Declaration  called  for  reductions  or  eliminations  of  peak  tariffs, 
which  was  universally  understood  to  include  textiles  and  apparel  as 
well  as  other  products.  Liberalization  of  textile  and  apparel 
trade  was  intended  as  part  of  a  broader  package  of  balanced 
liberalization  among  the  participating  countries.  In  essence, 
liberalization  in  textiles  and  apparel  by  the  United  States  was 
intended  to  match  liberalization  by  other  countries,  particularly 
the  developing  countries, in  sectors  of  utmost  importance  to  the 
United  States,  including  services,  investment,  and  intellectual 
property  protection. 

Quota  Phaseout 

For  this  reason,  apparel  importers  and  retailers  were 
cautiously  optimistic  that  the  Uruguay  Round  would  result  in  more 
equitable  treatment  of  the  textile/apparel  sector.  However,  the 
results  of  the  negotiations  thus  far  have  been  very  disappointing. 

In  the  area  of  quotas,  the  Dunkel  Draft  provisions  on  textiles 
call  for  the  phase  out  of  special  MFA  protections  over  ten  years- - 
essentially  14  years  from  the  original  target  date  for  completion 
of  the  Uruguay  Round.  The  Dunkel  draft  purports  to  result  in  staged 
integration  of  51%  of  the  textile  and  apparel  trade  into  the  GATT 
during  this  period.  However,  the  formula  for  phase  out  conceals 
the  fact  that  the  integration  has  been  structured  to  conceivably 
result  in  no  phase  out  of  current  MFA  restrictions  at  all  until 
uanudLy  ±,  j.»3o,  dua  only  7.3  percent  phase  out  by  December  31, 
2001.  Measured  in  realistic  trade  terms,  there  would  be  no 
significant  phase  out  at  all  until  January  1,  2002.  Even  then  only 
16%  of  trade  subject  to  MFA  restrictions  would  be  phased  out. 

Similarly,  the  growth  in  quotas  remaining  in  effect  during  the 
transition  period  differs  little  from  quota  growth  currently 
allowed  under  the  MFA.  Based  on  the  current  trade  weight  average 
quota  growth  of  4  percent,  the  provisions  of  the  Dunkel  Draft  would 
yield  an  average  quota  growth  rate  of  4.6  during  1995-1997,  5.8 
percent  during  1998-2001  and  7.4  percent  during  the  years  2002- 
2004.   The  final  growth  figure  of  7.4  percent  is  not  much  greater 
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than  the  current  MFA  standard  of  6 . 0  percent.  In  fact,  the  overall 
growth  rate  remains  under  6.00  percent  until  the  year  2002. 

Tariff  Negotiations 

Despite  the  absence  of  significant  liberalization  in  the 
Dunkel  Draft  text,  U.S.  apparel  importers  and  retailers  generally 
have  supported  the  Uruguay  Round,  recognizing  that  in  conjunction 
with  the  tariff  reductions  called  for  in  the  Punta  Del  Este 
Declaration,  modest  liberalization  of  textile  and  apparel  trade 
would  result.  However,  U.S.  negotiators  have  recently  stated  that 
the  United  States  is  not  prepared  to  materially  reduce  tariffs  on 
textiles  and  apparel.  This  not  only  threatens  the  modest 
liberalization  anticipated  in  textile  and  apparel  trade;  it 
threatens  the  successful  completion  of  the  Uruguay  Round  itself. 

As  the  Committee  is  aware,  last  July,  during  the  G7  Summit 
meeting  in  Tokyo,  the  United  States,  the  EC,  Japan  and  Canada 
agreed  to  a  Quadrilateral  Market  Access  Package  to  restart  the 
Uruguay  Round  negotiations.  A  central  element  of  this  Quad  market 
access  package  was  the  objective  of  a  50  percent  reduction  for 
tariffs  15  percent  and  eibove,  which  includes  a  wide  range  of 
textile  and  apparel  products. 

Despite  this  commitment,  the  United  States  has  not  tabled  a 
broad-based  offer  relating  to  textiles  in  the  Quad  negotiations. 
Instead,  U.S.  negotiators  appear  to  have  taken  the  unprecedented 
step  of  allowing  the  domestic  textile  industry  to  take  the  lead  in 
establishing  the  US  position  in  this  area. 

Not  surprisingly,  this  strategy  has  contributed  significantly 
to  the  gridlock  among  the  Quad  participants.  The  U.S.  failure  to 
offer  meaningful  tariff  reductions  in  textiles  amd  apparel  has 
provided  the  EC  with  a  convenient  target  to  deflect  criticism  of 
its  own  inadequate  offers.  EC  Commissioner  for  External  Affairs 
Sir  Leon  Brittan  repeatedly  has  used  textile  tariffs  as  an 
illustration  of  how  far  the  United  States  must  come  if  a  Uruguay 
Round  agreement  is  to  be  reached.  For  example,  he  recently  noted 
that  the  United  States  has  offered  to  reduce  tariffs  on  infants' 
sweaters,  a  multimillion-dollar  business  for  Europe,  from  their 
current  rate  of  34  percent  to  32  percent  over  10  years- -a  reduction 
of  0.2  percent  per  year.  As  a  result,  the  United  States  is  in  a 
weaker  position  to  press  for  EC  tariff  reductions  in  key  industrial 
sectors,  including  electronics,  scientific  equipment,  and  paper. 
Our  ability  to  counter  EC  initiatives  to  weaken  the  Uruguay  Round 
in  key  areas  such  as  agriculture  and  audiovisuals  is  undermined  as 
well . 

The  US  position  on  textiles  and  apparel  also  is  weakening  US 
efforts  to  obtain  trade  liberalization  from  the  developing 
countries.  For  these  countries,  increased  access  for  textiles 
and  apparel  is  the  one  area  they  see  as  beneficial  in  the  Uruguay 
Round,  balancing  concessions  the  United  States  is  insisting  upon  in 
other  product  sectors  and  in  services,  investment,  and  intellectual 
property  protection. 

The  EC  has  recognized  this  trade-off  and  has  used  the  U.S. 
unwillingness  to  reduce  tariffs  to  position  itself  as  champions  of 
the  interests  of  develooing  countries  versus  the  United  States.  In 
a  recent  speech.  Sir  Leon  Brittan  publicly  raised  this  issue, 
questioning  how  the  developed  countries  can  insist  on  the 
developing  countries  opening  their  market  to  developed- country 
products  when  developed  countries  are  not  prepared  to  reduce  their 
own  high  tariffs  in  textiles. 

As  importers  and  retailers  of  apparel,  USA-ITA  sees  the 
dismantling  of  special  quota  and  tariff  protection  for  textiles  and 
apparel  being  of  significant  direct  benefit  to  U.S.  consumers,  U.S. 
business,  and  the  U.S.  economy  as  a  whole.  No  economic 
justification  exists  for  imposing  the  massive  costs  of  the  U.S. 
textile  progrcim  on  U.S.  consximers  and  on  the  U.S.  economy  as  a 
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whole. 


Apart  from  the  direct  cost  to  consumers  of  continued  special 
protections  for  textiles  and  apparel  in  the  Uruguay  Round,  the 
failure  to  liberalize  trade  in  these  sectors  will  have  severe 
repercussions  in  other  sectors  of  vital  interest  to  the  U.S. 
economy,  including  U.S.  manufacturers,  U.S.  export  industries  and 
U.S.  service  industries.  We  strongly  urge  the  Committee  and  the 
Congress  to  take  a  leadership  role  to  ensure  the  Uruguay  Round 
Negotiations  offer  the  broadest  package  possible.  In  this  way, 
the  goal  of  expanding  the  U.S.  economy  benefiting  competitive 
American  industries  — as  well  as  consumers — will  be  realized. 

USA-ITA  appreciates  the  opportunity  to  testify  before  the 
Committee  on  this  important  issue. 
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IMTED  STATLS 

ASSOCUTION  OF 

LMPORTERSOF  ^^  ml .'»"""" 

TEXTILLS  AND  ne*  v.,«k  m-. 

APPAREL  •;«';■""'...- 


rACT  BHBBT 
COBT  OF  PROTBCTIOM  OM  TBITILBS  AMD  APPAKEL 

•  The  combined  cost  of  quotas  and  high  tariffs  on  the  U.S. 
economy  are  staggering  according  to  both  Government  and  non- 
Government  studies.  Estimates  range  from  between  $7.5  billion  and 
$13.8  billion  dollars  in  1987  (U.S.  International  Trade  Commission) 
to  between  $11.7  billion  and  $13.1  billion  per  year  in  1984  dollars 
(U.S.  Federal  Trade  Commission)  to  $20.3  on  the  wholesale  level  and 
as  much  as  $40  billion  on  the  retail  level  (Institute  for  Interna- 
tional Economics) . 

•  The  costs  to  consumers  of  textiles  and  apparel  protection 
exceed  the  annual  earnings  of  workers  who  hold  apparel  textile 
jobs:  economists  estimate  the  consumer  costs  of  protection  amount 
to  $46,000  to  $52,000  for  every  job  retained  in  these  industries. 
The  average  family  of  four  spends  at  least  $550  per  year  for  these 
protections.  These  costs  are  borne  disproportionately  by  the  poor, 
with  textile  and  apparel  protection  costing  the  poorest  one-fifth 
of  American  households  an  additional  8.8  percent  of  their 
disposable  income,  compared  to  2 . 2  percent  for  the  wealthiest. 

•  Average  duties  on  textile  and  apparel  imports  are  many 
times  that  of  non-textile  and  apparel  imports:  16.2  percent  on 
textiles  and  apparel  and  18.3  percent  on  apparel  alone,  compared  to 
average  duties  of  2 . 5  percent  for  all  other  U.S.  imports. 

•  Quotas  on  textiles  and  apparel  imports,  originally 
intended  as  temporary  protection,  have  expanded  into  a  pervasive 
system  during  the  past  40  years.  Currently  1,200  quotas  exist  on 
U.S.  textile  and  apparel  imports,  covering  over  95  percent  of  all 
U.S.  apparel  imports  and  over  80  percent  of  all  textile  and  apparel 
imports . 

•  The  only  significant  unrestrained  imports  of  textiles  and 
apparel  are  from  developed  countries  such  as  Canada  and  the  EC 
which  are  allowed  unrestrained  access  under  a  "gentlemen's 
agreement"  with  the  United  States,  whereby  these  countries  refrain 
from  imposing  quotas  on  each  other's  textile  and  apparel  exports. 

•  The  U.S.  apparel  import  and  retail  sectors  account  for 
over  three  million  U.S.  jobs,  two  times  the  number  of  jobs  in  the 
U.S.  textile  and  apparel  manufacturing  sectors  combined.  The 
apparel  import  and  retail  sectors  provide  good  jobs  with  comparable 
pay  and  better  worJcing  conditions  than  jobs  in  the  textile  and 
apparel  manufacturing  sectors.  These  jobs  are  jeopardized  by 
quotas  on  textiles  and  apparel. 
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Chairman  GiBBONS.  Mr.  Starobin. 

STATEMENT  OF  HERMAN  STAROBIN,  PH.D.,  RESEARCH  DIREC- 
TOR, INTERNATIONAL  LADIES'  GARMENT  WORKERS'  UNION, 
AFL,-CIO 

Mr.  Starobin.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
testify.  I  ask  that  my  full  testimony  be  included  in  the  record. 

My  testimony  and  my  oral  testimony  today  focuses  on  the  ap- 
parel industry  and  the  impact  of  the  GATT  agreement  on  U.S.  ap- 
parel workers. 

There  are  common  bonds  between  apparel  and  textiles,  but  there 
is  also  a  significant  difference  in  their  export  potentials.  Prior  ad- 
ministrations sought  to  trade  apparel  and  agriculture  in  the  GATT 
for  benefits  to  pharmaceutical  companies  and  opening  the  Third 
World  to  investment  by  U.S.  banks  and  insurance  companies. 
Although  more  than  60  percent  of  the  U.S.  apparel  market  is 
imported,  they  were  prepared  to  open  the  doors  even  wider  by 
reducing  tariffs  and  agreeing  to  a  rapid  phaseout  of  the  Multi-Fiber 
Arrangement. 

This  administration  has  concentrated  on  the  idea  of  reciprocal 
market  openings.  For  apparel  workers,  it  is  an  empty  gesture.  And 
much  of  my  testimony  will  concentrate  on  why  we  feel  that  way, 
Mr.  Chairman. 

U.S.  and  Common  Market  textile  and  apparel  companies  have 
tried  to  establish  a  joint  policy  which  their  respective  governments 
could  adopt.  In  return  for  acceding  to  the  EC  on  wool,  fabric  and 
apparel  cuts,  the  U.S.  industry  asked  for  EC  support  for  opening 
Third  World  markets  to  textiles  and  apparel  exports. 

Market  opening  was  linked  to  a  phaseout  of  the  MFA.  The  com- 
munity and  the  EC  industry  not  unexpectedly  now  want  even  fur- 
ther and  more  pervasive  tariff  cuts.  Althougn  apparel  and  textile 
talks  at  the  GATT  are  still  unresolved,  the  administration  contin- 
ues to  push  the  myth  that  market  openings  will  lead  to  serious  in- 
creases in  U.S.  apparel  exports. 

Increasing  foreign  production  and  assembly  for  the  U.S.  market 
may  provide  for  gains  in  U.S.  textile  exports,  but  such  gains  would 
be  at  the  expense  of  U.S.  garment  workers.  The  potential  for  sub- 
stantially increasing  apparel  exports  to  Third  World  markets  exists 
largely  in  the  minds  of  its  proponents. 

Unlike  textiles,  apparel  sales  depend  heavily  upon  a  mass  mar- 
ket with  ample  purchasing  power.  For  a  country  to  import  impor- 
tant amounts  of  apparel,  it  must  at  least  have  a  sufficiently  large 
middle  and  upper  class  capable  of  purchasing  U.S.  clothing. 

However,  only  a  dramatic  rise  in  wage  levels  would  permit  U.S. 
apparel  exporters  to  sell  significant  amounts  of  U.S. -made  apparel 
into  their  markets.  Only  then  would  U.S.  apparel  workers  benefit 
from  market  openings  through  increased  iob  opportunities. 

The  reciprocity  myth  is  also  shattered  by  Census  Bureau  data. 
Census  reported  apparel  exports  are  $4.9  billion  in  1992.  Of  this, 
seven-tenths  of  $1  billion  or  $700  million  were  re-exports  of  for- 
eign-made products.  For  the  life  of  me,  I  don't  see  why  we  include 
that  as  U.S.  exports,  but  we  do. 

For  the  remaining  amount,  $2.6  billion  consisted  of  cut  garment 
parts  assembled  abroad,  mainly  in  this  hemisphere,  and  returned 
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to  the  United  States  as  finished  garments.  Exports  of  finished  U.S.- 
made  garments  totaled  $1.6  bilhon  in  1992;  $1.3  bilHon  of  this  total 
went  to  Canada,  the  EC,  and  Japan  combined;  a  mere  $300  million 
was  exported  to  the  rest  of  the  world,  including  all  the  developing 
nations. 

The  key  limiting  factor  in  increasing  apparel  exports  to  these 
countries  is  insufficient  consumer  income.  Sourcing  of  U.S.  apparel 
imports  is  equally  one-sided.  Of  $3.2  bilhon  imported  in  1992,  $2.1 
billion  came  from  Canada,  the  EC  and  Japan  combined;  $23  billion 
from  Asia,  and  $4.5  billion  from  Mexico  and  the  Caribbean  Basin 
Initiative  countries. 

Thirty-five  years  ago,  4  percent  of  the  clothing  sold  in  the  U.S. 
was  imported.  Today,  it  is  over  60  percent.  From  1980  to  1992,  ap- 
parel imports  increased  nearly  threefold.  From  a  1973  high  of 
1,257,400  workers,  apparel  employment  in  1992  dropped  to 
816,000.  Jobs  have  been  lost  since  1973.  Apparel  imports  now  rep- 
resent over  1  million  actual  or  potential  jobs. 

Unemployment  in  the  U.S.  apparel  industry  last  year  was  11 
percent,  almost  50  percent  higher  than  nationally.  In  the  first  9 
months  of  1993,  it  has  averaged  11.6  percent.  The  U.S.  apparel  in- 
dustry is  highly  import-sensitive  anti  has  been  so  designated  by 
successful  administrations  and  by  the  Congress  in  legislation  estab- 
lishing the  general  system  of  preferences  and  the  Caribbean  Basin 
Initiative. 

Elimination  of  the  remaining  U.S.  jobs  should  not  be  permitted. 
The  Multi- Fiber  Arrangement  should  be  maintained  and  improved 
upon  and  not  eliminated  over  time  as  proposed  in  the  Dunkel 
paper. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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To  the 

Subcommittee  on  Trade 
Ways  and  Means  Committee 
U.  S.  House  of  Representatives 
November  4,  1993 


URUGUAY  ROUND  OF  MULTDLATERAL  TRADE  NEGOTIATIONS  (GATT): 

ASSESSMENT  OF  THE  ROUND  AS  IT  RELATES  TO  U.  S.  APPAREL  JOBS 

AND  THE  DOMESTIC  APPAREL  INDUSTRY 


STATEMENT  BY  DR.  HERMAN  STAROBIN,  RESEARCH  DIRECTOR, 
INTERNATIONAL  LADIES'  GARMENT  WORKERS'  UNION,  AFL-QO 


This  statement  is  made  on  behalf  of  the  International  Ladies'  Garment  Workers'  Union  and 
our  175,000  members,  who  produce  women's  and  children's  apparel  and  related  products. 
Our  members  live  and  work  in  more  than  two-thirds  of  the  nation's  fifty  states. 

Thank  you  for  permitting  me  to  appear  before  you  today. 

My  testimony  will  focus  on  progress  of  the  GATT  negotiators  with  regard  to  the  apparel 
industry  and  the  likely  impact  of  the  agreement  on  apparel  workers  in  the  United  States. 
I  must  stress  that  my  comments  relate  primarily  to  apparel  and  not  to  the  combined  apparel 
and  textile  industries.  While  the  two  industries  have  a  common  bond  in  that  both  have  been 
deeply  affected  by  imports,  there  are  significant  differences.  One  such  difference  pertinent 
to  today's  hearing  is  the  export  potential  of  the  two  industries. 

Before  evaluating  the  "extent  to  which  the  negotiations  are  achieving  U.  S.  objectives  on 
foreign  market  access"  for  women's  and  children's  apparel,  it  is  necessary  to  list  the 
objectives  of  the  United  States  government  in  entering  into  the  Uruguay  Round  negotiations 
seven  years  ago.  . 

It  was  apparent  from  the  start  that  the  Reagan  and  Bush  Administrations  had  several 
primary  goals  at  the  GATT  talks  and  that  a  gain  for  the  domestic  apparel  industry  was  not 
one  of  them.  They  wanted  to  open  up  trade  in  services,  to  protect  intellectual  property,  and 
to  open  other  countries,  primarily  in  the  third  world,  to  investment  on  behalf  of  U.  S.  banks 
and  insurance  companies. 

To  secure  these  objectives,  the  U.  S.  had  to  place  something  on  the  trading  block.  Apparel 
and  agriculture  were  the  chosen  sacrificial  lambs.  Even  though  some  sixty  percent  of  the 
U.  S.  apparel  market  is  represented  by  imports,  our  govertunent  was  prepared  to  open  the 
doors  even  wider  by  reducing  apparel  tariffs  and,  most  important,  agreeing  to  a  speedy 
phaseout  of  the  controls  now  in  place  pursuant  to  the  Multifiber  Arrangement  (MFA). 

The  proposed  giveaway  of  domestic  apparel  production  and  the  jobs  of  U.  S.  workers  in  the 
GATT  negotiations  was,  of  course,  nothing  new.  Successive  governments  have  used 
increased  apparel  imports  repeatedly  over  the  years  as  a  bargaining  chip  to  attain  perceived 
national  security  and  political  goals.  But,  where  previously  the  apparel  giveaway  was 
conducted  on  a  country  by  country  basis,  now  the  negotiations  were  across  the  board  and 
the  potential  for  damage  that  much  greater. 

The  U.  S.  govenmient  stance  was  so  one  sided  against  the  domestic  apparel  industry  that 
a  quid  pro  quo  for  the  industry  was  not  even  seriously  thought  of  during  the  first  six  years 
of  negotiations.  Only  since  President  Clinton  took  office,  has  the  matter  been  raised  at  all. 
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Unfortunately,  the  so-caUcd  gain  for  the  industry  -  the  new  catch  phrase,  reciprocal  market 
opening  -  is  an  empty  gesture  and  of  little  practical  significance.  Let  me  develop  this  p>oint. 

The  concept  of  reciprocal  market  opening  arose  largely  as  the  result  of  attempts  by  the 
respeaive  textile  companies  of  the  European  Community  and  the  U.  S.  to  reach  an 
agreement  on  the  GATT  provisions  which  they  hoped  they  could  persuade  their  respective 
governments  to  adopt.  In  return  for  accepting  deep  tariff  reductions  on  wool  fabrics  and 
apparel  sought  by  the  EC  the  U.  S.  textile  and  apparel  industries  sought  EC  support  for  the 
opening  of  third-world  markets  to  U.  S.  textiles  and  apparel  and  the  linking  of  market 
opening  to  the  phaseout  of  the  MFA. 

The  U.  S.  and  EC  industries  agreed  on  what  they  called  "real'  and  "measurable"  access  to 
key  markets  now  effectively  closed  to  the  U.  S.  and  the  EC.  Countries  that  did  not  clearly 
comply  -  mainly  the  developing  countries  ~  would  be  limited  to  zero  growth  in  MFA 
quotas,  presiunably  during  the  ten-year  phaseout  of  MFA.  To  comply,  a  country  would  have 
to  cut  its  apparel  and  textile  tariffs  to  sf>ecified  levels,  eliminate  non-tariff  barriers  affecting 
apparel  and  textiles,  commit  themselves  not  to  impose  any  new  restrictions  and  import 
reasonable  amounts  of  textiles  and  apparel. 

However,  the  EC  industry,  and  apparently  the  Commimity  itself,  seeks  even  deeper  tariff 
cuts  than  the  U.  S.  indtistry  is  wiUing  to  accept  With  respect  to  apparel  and  textiles,  the 
fate  of  the  Uruguay  Round  is  still  up  in  the  air  with  no  immediate  settlement  in  sight.  It  is 
a  myth  that  market  opening  could  lead  to  an  appreciable  increase  in  U.  S.  apparel  exports. 
It  was  in  effect  a  by-product  of  these  discussions  and  is  now  being  used  by  the  U.  S. 
government  in  an  attempt  to  sell  GATT,  if  an  agreement  is  reached. 

As  noted  earlier,  the  export  potential  for  textiles  and  for  apparel  are  very  different.  Should 
restrictions  be  removed,  there  is  a  clear  short-term  and  a  possible  long  term  potential  for 
increases  in  U.  S.  textile  exports.  There  are  several  reasons  for  this. 

First,  apparel  exporting  countries  may  need  additional  fabric  to  meet  expanded  production 
requirements  and  in  the  short  rtm  will  be  unable  to  produce  it  themselves.  Second,  the 
textile  industry  anticipates  increased  assembly  abroad  of  U.  S.  made  and  cut  garment  parts, 
which  expands  demand  for  U.  S.  fabric.  Textile  industry  gains  would,  of  course,  be  at  the 
expense  of  U.  S.  garment  workers,  in  much  the  same  way  as  the  present  arrangements  with 
Mexico  and  the  Caribbean  Basin  Initiative  countries. 

In  apparel,  however,  the  potential  for  increased  exports  to  newly  opened  third-world  markets 
exists  almost  entirely  in  the  mind  of  its  supporters  and  not  in  the  real  world.  Unlike  textiles, 
which  are  used  for  further  manufacture,  apparel  is  a  consimier  product  and  its  sale  is  heavily 
dependant  on  the  existence  of  a  mass  market  with  ample  purchasing  power.  If  the  average 
income  level  of  the  coimtry  is  low,  there  must  be  at  a  minimum  a  substantial  middle  and 
upper  class  population  with  the  wherewithal  to  purchase  imported  U.  S.  clothing. 

Very  few  of  the  principal  apparel  exporting  coimtries,  India  perhaps  being  the  most 
important  exception,  have  a  sufficiently  developed  middle  class  with  enough  money  to  buy 
U.  S.  apparel  products.  And  India,  of  all  countries,  can  be  expected  to  be  a  major  holdout 
on  market  opening. 

On  the  other  hand,  even  the  most  economically  backward  exporting  countries  might  readily 
agree  to  "open"  their  markets  to  secure  for  themselves  the  benefit  of  cuts  in  U.  S.  tariffs. 
They  could  do  so  in  the  knowledge  that  only  if  a  dramatic  increase  in  wage  levels  and  labor 
standards  in  their  country  took  place,  would  U.  S.  apparel  exporters  have  any  chance  of 
selling  significant  amounts  of  U.  S.-made  apparel  into  their  market.  Otdy  under  such 
circumstances  could  U.  S.  apparel  workers  benefit  in  terms  of  increased  job  opportunities. 
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The  reciprocity  myth  is  shattered  if  U.  S.  trade  data  compiled  by  the  Census  Bureau  are 
examined.  In  1992  the  U.  S.  reported  apparel  exports  valued  at  $4.9  billion.^  Of  this  total, 
S0.7  billion  consisted  of  re-exports  of  foreign  made  goods.  Of  the  balance  of  S4.2  billion, 
$2.6  billion  consisted  of  cut  garment  parts  leaving  the  U.  S.  for  assembly  abroad  and 
eventual  return  to  the  U.  S.  as  finished  garments.^ 

Total  exports  of  finished  U.  S.-made  garments  amounted  to  only  $1.6  billion  in  1992,  with 
$13  billion  of  the  total  going  to  Canada,  the  EC  and  Japan.  Only  $03  billion  was  exported 
to  the  rest  of  the  world,  including  all  of  the  developing  nations.  Foreign  tariff  and  non-tariff 
barriers  play  only  a  minor  role  in  holding  down  apparel  eiqwrts,  the  key  limiting  factor 
being  a  lack  of  consumer  income. 

U.  S.  apparel  import  sourcing  is  equally  one-sided.   Of  total  apparel  in^wrts  of  $31.2  in 

1992,  only  $2.1  billion  came  from  Canada,  the  EC  and  Japan.  $23.0  billion  came  from  the 
rest  of  Asia  and  $4.5  billion  from  Mexico  and  the  CBL 

Any  assessment  of  the  impact  of  GATT  on  our  domestic  apparel  industry  and  in  particular 
on  its  work  force  must  consider  the  precarious  condition  in  which  the  industry  finds  itself 
after  years  of  erosion,  the  direct  result  of  constantly  growing  imports. 

Until  the  late  19S0's  just  about  all  of  the  clothing  worn  in  the  United  States  was  made  in 
our  country.  Mass  production  of  clothing  had  been  developed  here  and  only  a  few  high- 
priced  European  imports  entered  our  market 

Gradually,  U.  S.  entrepreneurs  began  to  move  overseas  in  the  search  for  low-wage  countries 
in  which  to  settle  garment  production.  What  started  as  a  trickle  of  imports  became  a  steady 
flow  in  the  1960's  and  1970*5  and  a  virtual  flood  in  the  1980*5  and  the  early  1990*5. 

Where  four  percent  of  the  clothing  worn  in  the  U.  S.  was  imported  35  years  ago,  the  share 
today  is  over  60  percent  In  the  twelve  years  1980  to  1992,  apparel  imports,  measured  in 
square  meters  of  fabric  used  in  their  production,  increased  nearly  three-fold,  from 
2,411,500,000  square  meters  to  7,079340,000  square  meters.    In  the  year  ending  August 

1993,  apparel  imports  rose  to  7,410,156,552  square  meters. 

Apparel  en^>loyment  reached  its  high-water  mark  in  1973  when  the  industry  employed 
1,257,400  production  workers,  according  to  the  Bureau  of  Labor  Statistics.  These  exclude 
non-apparel  items  made  from  textile  fibers  (SIC  239),  but  they  do  include  knit  outerwear 
and  knit  underwear  (SIC  2253  and  2254). 

By  1980,  the  number  of  workers  in  the  industry  had  fallen  to  1,079,000  and  by  1992  the 
industry  work  force  was  down  to  816,000  workers.  Since  1973,  the  industry  lost  44 1,400  jobs; 
more  than  263,000  have  been  lost  since  1980  alone.  There  was  a  slight  improvement  in 
early  1992  but  apparel  employment  has  been  declining  ever  since.  In  the  first  eight  nK>nths 
of  1993,  production  worker  en^loyment  is  32%  behind  the  same  period  of  1992.  In 
broader  terms,  current  apparel  imports  represent  considerably  more  than  one  million  jobs. 


^  DaU  are  for  aU  aypvel  (STTC  84),  iwflwtfaig  garvcais  omJc  of  ta«ik  Gberv  fur,  plastic,  raUcr  and 
leather. 

'  U.  S.  apparel  export  data  do  aot  dtSereatiate  betweea  Staked  garaeals  aad  cut  parts.  The  S2.6  biiiioa 
died  figure  represeaU  the  vahte  of  U.  S.  coaipoaeaU  of  foreigB-assciBbled  apparel  that  re-eatered  the  U.  S. 
under  the  duty  tree  provisioiis  of  hem  9002  of  the  Haraooized  Code.  This  aMthedology  was  recMMseaded  by 
At  Geaeral  Acco«u(iag  Office  ia  a  Jitty  1993  study:   U.  S.  Mchco  Trade.  T^ 
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Unemployment  in  the  U.  S.  apparel  industry  remains  high  in  the  wake  of  import-related 
plant  closings  and  layoffs.  The  industry  average  last  year  was  11.0  percent,  about  50  percent 
higher  than  in  the  nation  as  a  whole,  according  to  BLS  data.  In  the  first  nine  months  of 
1993,  apparel  unemployment  averaged  11.6  percent 

The  U.  S.  apparel  industry  is  highly  import  sensitive  and  has  been  so  designated  by 
successive  administrations  and  by  the  Congress  in  the  legislation  establishing  the  General 
System  of  Preferences  (GSP)  and  the  Caribbean  Basin  Initiative  (CBI).  That  these  decisions 
were  the  right  way  to  go  is  supported  by  the  data  cited  above.  The  GATT  negotiations 
should  not  permit  the  elimination  of  the  fraction  of  the  industry  still  providing  jobs  in  the 
U.  S.  The  MFA  should  not  be  eliminated;  it  should  be  renewed  and  improved. 
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Chairman  Gibbons.  All  right.  Thank  you. 
Mr.  Sorini. 

STATEMENT  OF  RONALX)  J.  SORINI,  SENIOR  VICE  PRESIDENT, 
INTERNATIONAL  DEVELOPMENT  AND  GOVERNMENT  RELA- 
TIONS, FRUIT  OF  THE  LOOM,  INC. 

Mr.  Sorini.  Thank  you,  Mr.  Chairman.  If  I  may,  I  will  summa- 
rize my  testimony, 

I  am  here  to  offer  my  views  on  behalf  of  Fruit  of  the  Loom,  a  $2 
billion  vertically  integrated  textile  and  apparel  company.  We  are 
the  sinpjle  largest  consumer  of  U.S.-grown  cotton.  Just  to  give  a 
comparison,  our  company  alone  consumes  more  cotton  than  the  en- 
tire Mexican  textile  industry.  So  we  are  large.  We  have  been  fairly 
successful. 

We  created  15,000  jobs  in  this  country  since  1986.  We  are  doing 
everything  we  possibly  can  to  compete  in  the  global  marketplace. 

We  supported  the  fast-track  legislation.  We  support  NAFTA.  But 
we  do  have  deep  concerns  about  the  Uruguay  round  negotiations. 

Our  concerns  are  primarily  three.  One  relates  to  the  time  period 
for  phasing  out  the  Multi-Fiber  Arrangement.  The  second  is  the 
terms  for  market  access.  And  the  thirof  is  the  laws  pertaining  to 
dumping  and  subsidies  as  well  as  protection  of  intellectual  property 
rights.  Fruit  of  the  Loom,  I  think,  is  one  of  the  best  known  brands 
in  the  world,  thus  protecting  intellectual  property  is  very  important 
to  us. 

We  support  a  15-year  phaseout  to  the  Multi-Fiber  Arrangement. 
We  think  that  is  appropriate  to  give  domestic  producers  time  to  ad- 
just to  greater  import  competition,  and,  frankly,  to  allow  countries 
like  India,  Pakistan  and  China  time  to  reform  their  trade  policies. 
Because  for  us — we  consider  ourselves  to  be  a  competitive  textile 
and  apparel  company — our  main  competition  is  coming  from  three 
countries,  India,  Pakistan,  and  China,  three  countries  which  claim 
to  have  an  advantage  in  apparel,  but  which  close  their  markets. 

We  are  doing  everything  companies  are  told  they  should  do,  but 
we  can't  export  to  India,  Pakistan  or  China.  Those  three  countries 
also  subsidize  in  some  form  their  exports,  and  as  I  said,  are  putting 
great  pressures  on  companies  like  us  and  on  smaller  companies, 
companies  that  are  less  competitive.  Their  exports  can  be  very, 
very  damaging. 

I  think,  Mr.  Chairman,  after  looking  at  this  issue  first  from  the 
point  of  view  of  the  chief  textile  negotiator  at  USTR,  so  from  a  gov- 
ernment point  of  view,  and  now  working  for  an  apparel  company, 
one  that  I  think  is  a  world  leader  in  the  industry,  I  believe  the 
MFA  does  protect  millions  of  jobs  in  this  country.  There  is  no  ques- 
tion about  it.  I  think  it  is  the  MFA  that  distinguishes  at  least  for 
small,  labor-intensive  apparel  companies,  from  the  footwear  indus- 
try. 

In  the  footwear  industry,  as  you  know,  import  penetration  is 
about  80  percent.  Import  penetration  in  the  apparel  industry  today 
is  about  40  percent.  Dr.  Starobin  may  question  whether  that  figure 
is  too  low  or  not,  but  from  the  government  data  that  I  have  looked 
at,  I  would  accept  that  figure. 

Chairman  Gibbons.  We  have  had  a  long  discussion  about  those 
figures. 
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Mr.  SoRiNi.  Yes. 

Ch£iirman  Gibbons.  I  am  reminded  of  Mr.  de  la  Garza's  response 
to  my  protest.  He  said,  "Don't  you  know,  Congressman  Gibbons, 
that  every  Member  of  Congpress  has  a  right  to  create  his  own  statis- 
tics." So  I  understand  where  we  are  coming  from. 

Mr.  SORINI.  I  am  accepting  the  government's  statistics.  But  if  the 
MFA — when  the  MFA  is  abolished,  at  least  under  present  condi- 
tions with  the  situation  in  India,  Pakistan  and  China,  the  heavy 
subsidies,  et  cetera,  I  think  that  apparel  import  penetration  could 
easily  approach  the  80  percent  figure  in  the  footwear  industry.  If 
that  happens,  then  you  would  see  a  shrinkage  of  apparel  employ- 
ment by  about  almost  70  percent,  67  percent  would  be  a  back  of 
the  envelope  calculation. 

That  would  mean  a  loss  of  about  650,000  jobs  in  this  country.  It 
would  be  a  loss  of  more  jobs  in  the  textile  industry  and  it  would 
be  a  loss  of  jobs  in  other  supporting  industries.  Companies  like 
Fruit  of  the  Loom  can  survive.  We  can  go  offshore  and  source  more 
product.  We  would  rather  employ  people  in  this  country.  As  I  have 
said,  we  have  taken  great  pride  in  substantially  increasing  employ- 
ment over  the  last  5  years. 

It  is  not  only  producers  in  the  United  States  and  Europe  that 
support  a  long  MFA  phaseout,  but  also  textile  and  apparel  produc- 
ers in  the  Caribbean,  Central  America,  and  Southeast  Asia.  Be- 
cause all  countries  have  now  come  to  realize  they  cannot  complete 
in  the  lucrative  U.S.  market  or  in  the  European  market  unless  the 
veiy  low-wage  countries  are  kept  under  quota. 

You  are  seeing,  Mr.  Chairman,  what  concerns  the  Caribbean  and 
Central  America  have  about  NAFTA.  My  view  is  that  China,  India, 
and  Pakistan  can  land  goods  in  the  United  States  much  cheaper 
than  Mexico  can  under  free  trade,  under  our  normal  tariff  rates. 
So  that  does  pose  a  fairly  significant  threat  to  the  developing  coun- 
tries around  the  world. 

Now,  that  sounds  a  little  self-serving  for  me  to  sit  here  and  say 
we  should  use  that  as  an  excuse  to  extend  the  MFA  for  5  years  or 
whatever.  But  I  do  think  it  is  worthy  of  consideration.  I  do  think 
that  we  do  need  to  take  into  account  the  MFA,  let's  face  it,  has  dis- 
torted international  trade.  It  has  helped  countries  that  probably 
should  not  have  been  competitive  in  exporting  apparel  to  begin  pro- 
duction for  export  markets  in  the  United  States  and  Europe,  and 
we  have  to  take  into  account  how  they  will  adjust  as  well  as  our 
own  industry  will  adjust. 

I  don't  thmk  it  is  an  exaggeration  to  say  if  there  is  an  effort  to 
extend  the  phaseout  from  10  to  15  years,  the  only  two  countries 
that  object  seriously  will  be  Pakistan  and  India,  because  as  I  said, 
every  other  country  recognizes  that  it  will  probably  help  them,  to 
have  a  longer  MFA  phaseout. 

Therefore,  Mr.  Chairman,  I  think  the  question  you  are  going  to 
have  to  consider,  that  the  Clinton  administration  is  going  to  have 
to  consider:  Is  what  India  and  Pakistan  are  offering  us  in  the  Uru- 
guay round,  is  that  good  enough  for  the  United  States?  Are  there 
enough  benefits  there  to  put  nearly  1  million  textile  and  apparel 
jobs  at  risk? 

But  again,  the  key  point  I  would  like  to  make  revolves  around 
market    access.    When    the    Uruguay    round    negotiations    were 
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launched,  the  goals  were  to  reduce  trade  barriers  not  only  in  the 
United  States  and  the  MFA,  but  to  force  exporting  countries  and 
developing  countries  to  open  their  markets. 

We  think  it  would  be  very,  very  unfair  if  we  were  to  reduce  our 
tariffs,  and  we  are  willing  to  accept  some  reductions  in  our  tariffs 
even  if  we  are  to  phase  out  the  MFA,  and  we  are  willing  to  accept 
that  the  MFA  should  be  phased  out  some  day,  but  we  think  it  is 
unfair  to  accept  that  situation  but  allow  India,  Pakistan  and  China 
to  maintain  totally  closed  markets,  with  tariffs  of  100  percent. 
There  has  to  be  some  reciprocity. 

We  think  15  years  should  be  considered  on  its  own  merit.  I  think 
it  can  be  negotiated.  But  if  it  can't,  I  think  it  is  at  least  critical  to 
maintain  this  linkage  to  market  access,  because  the  credibility  of 
U.S.  negotiators  is  really  at  stake. 

We  took  the  view  in  the  Bush  administration — I  understand  the 
Clinton  administration  maintains  the  same  view — which  is,  unless 
countries  reduce  their  tariffs  to  specific  tariff  rates,  that  the  MFA 
should  not  be  phased  out,  and  we  think  that  position  should  be 
maintained. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  RONALD  J.  SORINI 
FRUIT  OF  THE  LOOM,  INC. 


MR.  CHAIRMAN.  I  AM  GRATEFUL  TO  HAVE  THE  OPPORTUNITY  TO 
OFFER  MY  COMPANY'S  VIEWS  ON  THE  URUGUAY  ROUND  OF 
MULTILATERAL  TRADE  NEGOTIATIONS  TO  THE  SUBCOMMITTEE.    MY 
NAME  IS  RON  SORINI,  I  AM  SENIOR  VICE  PRESIDENT,  INTERNATIONAL 
DEVELOPMENT  AND  GOVERNMENT  RELATIONS,  FOR  FRUIT  OF  THE 
LOOM,  INC.  -   A  $2  BILLION  INDUSTRY  LEADER.    PRIOR  TO  JOINING 
FRUIT  OF  THE  LOOM,  I  WAS  THE  CHIEF  TEXTILE  NEGOTL\TOR  AT  THE 
OFRCE  OF  THE  U.S.  TRADE  REPRESENTATIVE.    FROM  1989  UNTIL 
JANUARY  1993  I  WAS  THE  PRINCIPAL  U.S.  NEGOTIATOR  ON  ALL 
MATTERS  RELATING  TO  TEXTILES  AND  APPAREL,  INCLUDING  THE 
URUGUAY  ROUND. 

FRUIT  OF  THE  LOOM  IS  A  VERTICALLY  INTEGRATED 
MANUFACTURER  OF  ACTIVEWEAR,  CASUALWEAR,  INFANTSWEAR, 
UNDERWEAR  AND  FAMILY  SOCKS.    OUR  EMPLOYMENT  IN  THE  UNITED 
STATES  HAS  DOUBLED  SINCE  1986:  FROM  15,000  TO  30,000  TODAY.    WE 
ARE  THE  SINGLE  LARGEST  USER  OF  U.S.  GROWN  COTTON.  CONSUMING 
ABOUT  ONE  MILLION  BALES  EACH  YEAR.    WE  CONTINUE  TO  INVEST 
HEAVILY  IN  NEW  PLANTS  AND  EQUIPMENT  TO  REMAIN  A  WORLD-CLASS 
U.S.  TEXTILE  AND  APPAREL  MANUFACTURER.    THIS  YEAR  ALONE  OUR 
TOTAL  CAPITAL  EXPENDITURES  IN  THE  UNITED  STATES  WILL  BE  ABOUT 
$200  MILLION. 

MR.  CHAIRMAN,  WE  THANK  YOU  FOR  CALLING  THIS  HEARING. 
WHILE  THE  NORTH  AMERICAN  FREE  TRADE  AGREEMENT  (NAFTA)  HAS 
CAPTURED  THE  HEADLINES,  TRADE  NEGOTIATIONS  ARE  PROCEEDING 
IN  GENEVA  THAT  CAN  DETERMINE  THE  FATE  OF  A  LARGE  NUMBER  OF 
FIRMS  WITHIN  THE  U.S.  TEXTILE  AND  APPAREL  INDUSTRIES.    WE 
BELIEVE  NAFTA  OFFERS  SUBSTANTIAL  OPPORTUNITIES  FOR  FRUIT  OF 
THE  LOOM  AND  OTHER  TEXTILE  AND  APPAREL  COMPANIES.    TO  PUT 
THIS  IN  PERSPECTIVE,  FRUIT  OF  THE  LOOM  CONSUMES  MORE  COTTON 
EACH  YEAR  THAN  THE  ENTIRE  MEXICAN  TEXTILE  INDUSTRY  DID  IN 
1990.    ON  THE  OTHER  RAND,  WE  BELIEVE  THE  URUGUAY  ROUND  AS 
CURRENTLY  DRAFTED  IS  A  REAL  THREAT  TO  U.S.  TEXTILE  AND 
APPAREL  MANUFACTURERS. 

A  PRINCIPAL  AIM  OF  THE  URUGUAY  ROUND  IS  TO  PHASE-OUT 
QUOTAS  UNDER  THE  MULITFIBER  ARRANGEMENT  (MFA).   THE  MFA  IS 
THE  INTERNATIONAL  AGREEMENT  UNDER  WHICH  THE  UNITED  STATES 
AND  OTHER  DEVELOPED  COUNTRIES  USE  TO  ORDERLY  CONTROL  THE 
GROWTH  OF  TEXTILE  AND  APPAREL  IMPORTS  FROM  DEVELOPING 
COUNTRIES.    THE  U.S.  TEXTILE  AND  APPAREL  INDUSTRIES  CAN 
CONTINUE  TO  PROSPER  AND  EXPAND  UNDER  MORE  LIBERAL 
INTERNATIONAL  TRADING  RULES,  PROVIDED  THAT: 

THE  MFA  PHASE-OUT  PERIOD  IS  SUFHCIENT  TO  ALLOW 
COMPANIES  TO  ADJUST  TO  MORE  INTENSE  COMPETITION; 

THE  RULES  REQUIRE  ALL  COUNTRIES  TO  OPEN  THEIR  MARKETS 
ON  ROUGHLY  EQUIVALENT  TERMS,  AND; 

ADEQUATE  LAWS  EXIST  TO  DEAL  WITH  DUMPING  AND  SUBSIDIES 
BY  OUR  TRADING  PARTNERS,  AND  TO  PROTECT  AND  ENFORCE 
INTELLECTUAL  PROPERTY  RIGHTS. 

AS  WITH  NAFTA,  THERE  ARE  MANY  ECONOMIC  STUDIES  WHICH 
EXAGGERATE  THE  BENEFITS  AND  HARM  OF  A  URUGUAY  ROUND 
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AGREEMENT.   MY  CONCLUSION  FROM  STUDYING  THE  TEXTILE  AND 
APPAREL  INDUSTRIES  FIRST  FROM  THE  PERSPECTIVE  OF  A 
GOVERNMENT  TRADE  NEGOTL^TOR,  AND  NOW  FROM  THE  PERSPECTIVE 
OF  A  U.S.  APPAREL  MANUFACTURER,  IS  THAT  NEARLY  ONE  MILLION 
JOBS  COULD  BE  LOST  UNDER  A  FLAWED  URUGUAY  ROUND 
AGREEMENT. 

FOR  WORKERS  IN  THE  MORE  LABOR-INTENSIVE  SEGMENTS  OF  THE 
APPAREL  INDUSTRY  THE  MFA  MEANS  SURVIVAL.    GIVEN  THE  NATURE 
OF  THE  FOREIGN  COMPETITION,  APPAREL  IMPORT  PENETRATION 
WOULD  PROBABLY  APPROACH  80  PERCENT  AS  IT  HAS  FOR  FOOTWEAR 
IN  THE  ABSENCE  OF  THE  MFA.    CHINA,  THE  WORLD'S  LARGEST  TEXTILE 
AND  APPAREL  EXPORTER,  IS  A  LARGE  NON-MARKET  ECONOMY  THAT 
OFTEN  PRICES  PRODUCTS  TO  GAIN  MARKET  SHARE,  NOT  TO  MAKE  A 
PROFIT.    INDIA  AND  PAKISTAN,  MAJOR  TEXTILE  AND  APPAREL 
EXPORTERS,  SUBSIDIZE  THEIR  EXPORTS  AND  CLOSE  THEIR  MARKETS. 

TODAY,  APPAREL  IMPORT  PENETRATION  IN  THE  UNITED  STATES 
IS  ABOUT  40  PERCENT.   THE  APPAREL  INDUSTRY  EMPLOYS  982,000 
WORKERS;  AN  ADDITIONAL  667,000  ARE  EMPLOYED  IN  OUR  NATION'S 
TEXTILE  INDUSTRY.    MANY  MORE  JOBS  IN  THE  UNITED  STATES  ARE 
DEPENDENT  ON  OUR  TEXTILE  AND  APPAREL  INDUSTRIES.   IF  IMPORT 
PENETRATION  WERE  TO  RISE  TO  80  PERCENT,  EMPLOYMENT  IN  THE 
APPAREL  INDUSTRY  WOULD  DECLINE  BY  ABOUT  67  PERCENT  -  A  LOSS 
OF  653,000  JOBS.    CONSIDERING  THE  IMPUCATIONS  FOR  THE  TEXTILE 
AND  OTHER  RELATED  INDUSTRIES,  THE  TOTAL  JOB  LOSS  WOULD  BE 
NEAR  ONE  MILLION.   IT  IS  THEREFORE  CRITICAL  THAT  WE  CLOSELY 
EXAMINE  THE  VARIOUS  ELEMENTS  OF  THE  URUGUAY  ROUND. 

THE  CURRENT  DRAFT  AGREEMENT  WOULD  ELIMINATE  MFA 
QUOTAS  IN  10  YEARS  IF  CERTAIN  CONDITIONS  ARE  MET.    HOWEVER, 
INDUSTRIES  IN  THE  UNITED  STATES,  EUROPE  AND  MANY  DEVELOPING 
COUNTRIES  BELIEVE  A  15  YEAR  TRANSITION  IS  REQUIRED.   THE 
ADDITIONAL  FIVE  YEARS  ARE  NECESSARY  TO  ALLOW  NON- 
COMPETITIVE COMPANIES  AROUND  THE  WORLD  TO  EITHER  MODERNIZE 
FACILmES  OR  TO  PHASE-OUT  OPERATIONS,  AND  ENSURE  THAT 
COUNTRIES  WITH  CLOSED  MARKETS  SUCH  AS  INDL\  AND  PAKISTAN 
REFORM  THEIR  TRADE  POLICIES. 

MOST  DEVELOPING  COUNTRIES  WOULD  ALSO  WELCOME  A 
LONGER  MFA  TRANSITION.    COUNTRIES  SUCH  AS  INDONESIA,  SRI 
LANKA,  THE  PHILIPPINES,  JAMAICA  AND  MEXICO  NOW  REALIZE  THAT 
THEY  CANNOT  COMPETE  IN  THE  LUCRATIVE  U.S.  AND  EUROPEAN 
MARKETS  IF  THE  LOWEST  WAGE  COUNTRIES  ARE  NOT  SUBJECT  TO 
QUOTAS.    CLEARLY,  CHINA,  INDIA  AND  PAKISTAN  CAN  EXPORT 
APPAREL  AT  LOWER  PRICES  UNDER  "NORMAL"  TARIFF  RATES  THAN 
MEXICO  CAN  UNDER  FREE  TRADE.   THE  POTENTIAL  SOCL\L,  ECONOMIC 
AND  POLITICAL  DISRUPTION  THAT  COULD  OCCUR  IN  CENTRAL  AND 
SOUTH  AMERICA  IF  THESE  COUNTRIES  LOSE  THEIR  APPAP.EL  EXPORT 
MARKETS  SHOULD  NOT  BE  AN  EXCUSE  TO  MAINTAIN  QUOTAS 
FOREVER.    BUT  IT  IS  ANOTHER  REASON  FOR  US  TO  REFLECT  ON  THE 
BENEFITS  OF  A  LONGER  MFA  PHASE-OUT  PERIOD. 

IT  IS  NOT  AN  OVER-SIMPLIFICATION  TO  STATE  THAT  THE  ONLY 
COUNTRIES  THAT  WILL  SUBSTANTIALLY  BENEFIT  FROM  THE  PHASING- 
OUT  OF  THE  MFA  ARE  INDIA  AND  PAKISTAN,  AS  WELL  AS  CHINA  WHEN 
THAT  NATION  BECOMES  A  MEMBER  OF  THE  GENERAL  AGREEMENTS  ON 
TARIFF  AND  TRADE.    AS  A  RESULT,  ONLY  INDIA  AND  PAKISTAN  WILL 
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SERIOUSLY  OBJECT  TO  AN  EFFORT  BY  THE  UNITED  STATES  TO  EXTEND 
THE  MFA  PHASE-OUT  PERIOD.    THUS,  IN  THE  FINAL  ANALYSIS  THE 
CLINTON  ADMINISTRATION  AND  ULTIMATELY  CONGRESS  MUST  DECIDE 
IF  THE  CONCESSIONS  INDIA  AND  PAKISTAN  ARE  OFFERING  THE  UNITED 
STATES  IN  OTHER  AREAS  ARE  SUFFICIENT  TO  PLACE  NEARLY  ONE 
MILLION  TEXTILE  AND  APPAREL  JOBS  AT  RISK.   TO  AVOID  MASSIVE  JOB 
LOSSES  IN  THE  UNITED  STATES  THE  URUGUAY  ROUND  MUST  DEAL 
ADEQUATELY  WITH  THE  ISSUES  AFFECTING  THESE  INDUSTRIES.   WE 
MUST  REMEMBER  THAT  THE  10- YEAR  MFA  PHASE-OUT  PERIOD  AS 
CONTAINED  IN  THE  DRAFT  URUGUAY  ROUND  AGREEMENT  IS 
CONTINGENT  UPON  ALL  COUNTRIES  ELIMINATING  NON-TARIFF 
BARRIERS  AND  SUBSTANTL\LLY  REDUCING  TARIFFS.    AS  THE  COVER 
NOTE  (C)  TO  THE  DRAFT  AGREEMENT  DATED  DECEMBER  20,  1991 
STATES: 

"FINAL  AGREEMENT  ON  THE  ATTACHED  DRAFT  FINAL  ACT  WILL 
DEPEND  ON  SUBSTANTIAL  AND  MEANINGFUL  RESULTS  FOR  ALL 
PARTIES  BEING  ACHIEVED  IN  THE  ONGOING  MARKET  ACCESS 
NEGOTIATIONS:  THIS  APPLIES  TO  AREAS  SUCH  AS  NATURAL 
RESOURCE-BASED  PRODUCTS,  TROPICAL  PRODUCTS, 
AGRICULTURE  AND  TEXTILES  AND  CLOTHING." 

THE  U.S.  PROPOSAL  WAS  AND  TO  MY  KNOWLEDGE  REMAINS:  ALL 
COUNTRIES  MUST  REDUCE  THEIR  TARIFFS  TO  AT  LEAST  7.5%  FOR  MAN- 
MADE  FIBERS,  15%  FOR  YARNS  AND  32%  FOR  OTHER  TEXTILE  AND 
APPAREL  PRODUCTS.   EVEN  IF  A  15  YEAR  MFA  PHASE-OUT  PERIOD  CAN 
NOT  BE  NEGOTIATED  ON  ITS  OWN  MERITS,  THE  LINKAGE  MUST  BE 
MAINTAINED  TO  MEANINGFUL  MARKET  ACCESS  RESULTS.   IF 
COUNTRIES  SUCH  AS  INDL\  AND  PAKISTAN  REFUSE  TO  REDUCE  THEIR 
TARIFFS  TO  THE  ABOVE  MENTIONED  FIGURES,  THEN  THE  OBJECTIVE  OF 
PHASING-OUT  THE  MFA  SHOULD  BE  COMPLETELY  RE-EXAMINED. 

FRUIT  OF  THE  LOOM  IS  WORKING  HARD  TO  EXPAND  OUR 
EXPORTS.    WE  ARE  DEDICATING  MORE  COMPANY  RESOURCES  TO 
CAPITALIZE  ON  THE  OPPORTUNITIES  OF  NAFTA  AND  MORE  OPEN 
FOREIGN  MARKETS.   HOWEVER,   COUNTRIES  SUCH  AS  INDIA  AND 
PAKISTAN,  WHICH  SUPPOSEDLY  HAVE  A  COMPARATIVE  ADVANTAGE 
PRODUCING  APPAREL,  VIRTUALLY  BAN  TEXTILE  AND  APPAREL 
IMPORTS.   IN  1991,  FOR  EXAMPLE,  INDIA  EXPORTED  $2.9  BILLION  IN 
APPAREL,  BUT  IMPORTED  NOTHING!   FRUIT  OF  THE  LOOM  WOULD  LIKE 
THE  SAME  OPPORTUNITY  TO  SELL  OUR  PRODUCTS  IN  INDIA  THAT 
INDL\N  COMPANIES  HAVE  EN  THE  U.S.  MARKET.   ONE  SIDED  TRADE  IS 
NOT  FREE  TRADE  AND  li  IS  NOT  FAIR  TRADE  FOR  AMERICAN  TEXTILE 
AND  APPAREL  COMPANIES  AND  WORKERS 

MR.  CHAIRMAN,  I  WOULD  LIKE  TO  MAKE  A  FINAL  POINT  ABOUT 
THE  POTENTIAL  IMPACT  ON  THE  BUDGET  RESULTING  FROM  A 
URUGUAY  ROUND  AGREEMENT.    WITH  NAFTA,  THE  ADMINISTRATION 
AND  CONGRESS  ARE  WRESTLING  WITH  HOW  TO  RAISE  $2.35  BILLION 
OVER  THE  NEXT  FIVE  YEARS  TO  OFFSET  LOST  TARIFF  REVENUES  ON 
IMPORTS  FROM  MEXICO.     IF  THE  URUGUAY  ROUND  MEETS  THE 
ORIGINAL  OBJECTIVE  OF  REDUCING  TARIFFS  BY  AT  LEAST  33  PERCENT, 
THE  LOST  REVENUE  TO  THE  U.S.  TREASURY  PROBABLY  WOULD  BE  IN 
THE  RANGE  OF  $35  BILLION  OVER  FIVE  YEARS.    AMERICAN  BUSINESS 
AND  CONSUMERS  CANNOT  SHOULDER  THIS  BURDEN  THROUGH  EVEN 
HIGHER  TAXES  IN  ADDITION  TO  THE  LOSS  OF  NEARLY  ONE  MILLION 
AMERICAN  JOBS. 
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MR.  CHAIRMAN,  ON  BEHALF  OF  FRUIT  OF  THE  LOOM,  I  WANT  TO 
THANK  YOU  FOR  HOLDING  THESE  IMPORTANT  HEARINGS  AND  FOR 
USTENING  TO  OUR  VIEWS. 
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Chairman  Gibbons.  Thank  you. 
Mr.  Bremer. 

STATEMENT  OF  CHARLES  V.  BREMER,  DIRECTOR  INTER- 
NATIONAL TRADE,  AMERICAN  TEXTILE  MANUFACTURERS 
INSTITUTE 

Mr.  Bremer.  Thank  you,  Mr.  Chairman. 

With  your  permission,  I  will  summarize  the  written  statement 
which  we  have  submitted  for  the  record. 

I  appear  today  on  behalf  of  American  Textile  Manufacturers 
Institute,  the  national  association  of  the  textile  mill  products  indus- 
try. With  annual  sales  of  over  $60  billion,  two-thirds  of  a  million 
employees  in  nearly  all  of  the  50  states  and  a  crushing  import  bur- 
den that  has  contributed  to  the  loss  of  165,000  jobs  in  the  prior 
decade,  and  a  further  65,000  since,  the  domestic  textile  industry 
has  more  than  a  passing  interest  in  the  Uruguay  round. 

ATMI  opposes  the  Uruguay  round  as  it  currently  exists.  Our  po- 
sition derives  from  the  met  that  the  Multi-Fiber  Arrangement  is 
being  eliminated  as  part  of  the  Uruguay  round  negotiations  in  such 
a  way  as  to  cause  an  enormous  loss  in  U.S.  production  and  jobs. 
The  phaseout  of  the  MFA  as  called  for  in  the  so-called  Dunkel  draft 
will  lead  to  job  losses  in  the  domestic,  textiles  and  apparel  industry 
on  the  order  of  1  million  during  the  10-year  phaseout  period. 

Three  separate  studies,  independently  conducted,  nave  reached 
this  conclusion,  and  summaries  of  these  studies  are  attached  to  our 
written  statement. 

The  remaining  jobs  and  production  left  in  this  country  after  the 
phaseout  will  also  likely  be  displaced  by  imports  in  a  relatively 
short  time.  The  Dunkel  draft  therefore  is  a  blueprint  for  the  elimi- 
nation of  this  major  manufacturing  sector,  its  1.6  million  workers, 
and  hundreds  of  thousands  of  workers  in  supplying  industries. 

One  of  the  worst  features  of  the  quota  phaseout  proposal  in  the 
Dunkel  draft  is  that  it  generously  rewards  the  large  textiles  and 
apparel  exporters  of  Asia,  such  as  China,  India  and  Pakistan,  while 
punishing  not  only  U.S.  workers  and  industry,  but  also  in  the 
smaller  developing  countries  including  Mexican,  Caribbean,  and 
Central  American  apparel  and  textile  plants  as  well. 

ATMI  has  tried  without  success  to  convince  our  government  ne- 
gotiators to  seek  improvements  in  the  Dunkel  draft  m  order  to  less- 
en the  damage  to  U.S.  jobs  and  production.  Unfortunately,  neither 
the  previous  administration  nor  the  current  one  has  expressed  a 
willingness  to  change  the  MFA  phaseout  proposal.  We  have  been 
told  that  if  the  the  Dunkel  draft  on  textiles  is  reopened,  it  would 
create  a  chain  reaction  and  other  parts  of  the  Dunkel  draft  would 
unravel. 

This  is  highly  debatable,  but  the  more  important  question  is,  is 
it  in  the  United  States'  interest  to  support  a  GATT  proposal  that 
will  put  over  1  million  U.S.  manufacturing  workers  out  of  work  and 
seriously  damage  a  major  U.S.  industry? 

Moreover,  we  have  been  unable  to  find  any  other  segment  of  the 
Dunkel  draft  that  is  so  beneficial  to  the  United  States  that  it  would 
be  wrong  to  unravel  it. 

Mr.  Chairman,  ATMI  made  a  detailed  study  of  the  entire  Dunkel 
draft  when  it  appeared  2  years  ago.  Our  examination  revealed  that 
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not  only  U.S.  textile  and  apparel  industry  but  American  interests 
in  general  would  be  seriously  damaged  by  many  parts  of  the 
Dunkel  draft.  Let  me  cite  just  a  few  deficiencies. 

The  antidumping  provisions  would  seriously  weaken  existing 
antidumping  laws  and  make  it  more  difficult  for  U.S.  producers  to 
attack  illegal  dumping  by  foreign  suppliers. 

The  countervailing  duty  provisions  of  the  Dunkel  draft  would 
also  limit  the  abilities  of  U.S.  producers  to  seek  remedies  against 
illegal  foreign  subsidies.  In  fact,  some  developing  countries  who  are 
among  the  most  notorious  subsidizers  would  be  completely  exempt- 
ed from  any  subsidy  disciplines  under  the  current  Dunkel  proposal. 

The  Dunkel  draft  on  intellectual  property  does  not  deal  effec- 
tively with  textile  and  apparel  designs,  patterns  and  models,  the 
theft  of  which  is  rampant  throughout  the  world. 

U.S.  sovereignty  is  being  challenged  in  the  Dunkel  draft  with  the 
creation  of  a  new  trade  body  known  as  the  Multilateral  Trade  Or- 
ganization or  MTO.  The  MTO  would  have  powers  not  intended  by 
the  Congress  with  the  result  that  any  administrative  or  court  deci- 
sion involving  U.S.  trade  could  be  subject  to  the  approval  of  the 
MTO  and/or  another  international  tribunal  process.  U.S.  court  deci- 
sions could  be  overturned  by  international  bureaucrats,  and  the 
United  States  would  either  have  to  accept  their  decision  or  face  re- 
taliation by  our  trading  partners. 

In  the  market  access  talks,  ATMI  has  urged  U.S.  negotiators  to 
require  all  participants  to  open  their  markets  as  a  prerequisite  to 
MFA  quota  liberalization  but  thus  far  we  have  seen  no  progress. 
This  means  that  as  the  negotiations  currently  stand,  the  United 
States  will  agree  to  eliminate  textile  and  apparel  quotas,  reduce 
tariffs,  and  yet  will  make  no  specific  linkages  that  require  all  par- 
ticipants to  open  their  markets  as  well. 

The  current  Dunkel  draft  as  well  as  the  ongoing  access  negotia- 
tions will  result  in  the  U.S.  phasing  out  tariffs  and  quotas.  This 
will  mean  the  U.S.  apparel  industry  and  its  workers  will  be  making 
an  enormously  disproportionate  contribution  to  the  round,  more 
than  any  other  industry  anywhere.  The  United  States  would  at  the 
same  time  be  making  no  specific  comparable  demands  of  the  other 
participants  of  the  round. 

We  believe  the  United  States  should  state  at  a  minimum  that  all 
countries  at  the  negotiating  table  be  required  to  open  their  textile 
and  apparel  markets  as  a  prerequisite  to  receiving  benefits.  If  this 
is  done,  then  real  reform  of  the  world  trading  system  in  textiles 
and  apparel  could  be  accomplished. 

Mr.  Chairman,  we  urge  the  subcommittee  and  the  Congress  gen- 
erally to  support  such  an  approach  and  to  urge  our  negotiators  to 
make  it  a  requirement  for  the  completion  of  the  Uruguay  round. 

Most  of  the  major  Asian  textile  and  apparel  exporting  countries 
maintain  highly  protective  tariff  and  nontariff  barriers  to  imports. 
For  example,  India  not  only  maintains  tariffs  between  50  and  150 
percent,  but  the  Indian  government  has  a  prohibition  on  imported 
textile  and  apparel  production.  The  effectiveness  of  these  measures 
is  illustrated  by  the  relevant  trade  statistics. 

In  1991,  India  exported  $5.5  billion  worth  of  textiles  and  apparel 
while  it  imported  no  apparel  and  only  $250  million  worth  of  tex- 
tiles solely  for  use  in  products  to  be  subsequently  exported.  In  the 
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same  vein,  Pakistan  exported  $4.4  billion  of  textile  and  apparel 
products  and  imported  less  than  $200  million,  none  of  it  apparel. 
The  list  could  go  on  and  on. 

Mr.  Chairman,  I  would  like  to  make  a  comment  regarding  a 
country  that  is  not  a  member  of  the  GATT,  but  is  desperately  try- 
ing to  become  one,  the  People's  Republic  of  China.  As  I  mentioned 
earlier,  the  Dunkel  draft  rewards  the  large  exporting  countries  of 
Asia,  and  China  certainly  is  one  of  the  countries  which  will  benefit 
from  MFA  phaseout,  probably  more  thtm  any  other  country. 

We  believe  there  should  be  a  clear-cut  policy  that  the  People's 
Republic  of  China  as  well  as  other  non-GATT  members  will  receive 
none  of  the  benefits  of  the  Uruguay  round.  Even  more  importantly, 
we  believe  China  should  not  be  permitted  to  join  the  GATT  until 
it  meets  very  stringent  requirements.  Specifically,  China  must 
demonstrate  in  real  terms  that  it  has  become  a  market  economy, 
that  it  has  opened  its  market  so  that  real  trade,  reciprocal  trade 
is  taking  place,  that  it  has  adopted  labor  standards  that  recognize 
not  only  human  rights  but  worker's  rights,  including  a  safe  and 
healthy  workplace,  that  it  has  eliminated  unfair  trade  practices 
such  as  dumping  and  subsidization,  and  that  it  refrain  from  ex- 
change rate  manipulation  and  conveniental  pollution.  China's  ac- 
cession to  the  GATT  should  be  conditioned  in  this  manner. 

In  conclusion,  the  Dunkel  draft  as  currently  written  is  a  road 
map  for  disaster  in  practically  every  respect.  There  is  little  doubt 
it  will  lead  to  decimation  of  our  industry  and  its  workers. 

We  realize  a  little  over  a  month  remains  before  the  latest  dead- 
line for  the  conclusion  of  negotiations.  But  we  can  find  no  justifica- 
tion for  rushing  headlong  to  a  disastrous  outcome.  We  urge  the 
subcommittee  to  demand  major  changes  in  the  Dunkel  draft  or  the 
withdrawal  of  entire  sections  of  the  draft. 

We  believe  that  it  is  unfortunate  that  the  Uruguay  round  is  ap- 
peared headed  for  such  a  result.  There  is,  however,  a  better  way 
than  the  Dunkel  draft  to  bring  about  true  reform  of  world  trade  of 
textiles  and  apparel. 

ATMI  was  joined  some  months  ago  by  over  50  fiber  textile  and 
apparel  trade  labor  unions  and  25  countries  in  endorsing  an  alter- 
native approach.  This  approach  is  embodied  in  the  Charter  of 
Fundamental  Principles  of  Global  Trade  for  Textiles  and  Apparel, 
which  we  have  attached  to  our  written  statement,  and  which,  if  it 
is  implemented  by  all  governments,  would  truly  reform  textiles  ap- 
parel and  trade.  We  commend  these  principles  to  the  subcommit- 
tee's review  and  we  hope  the  subcommittee  will  urge  they  become 
the  basis  of  all  future  textile  trade  negotiations. 

Mr.  Chairman,  the  Uruguay  round  was  convened  in  1986,  two 
administrations  ago,  at  the  urging  of  the  United  States.  The  United 
States  had  three  objectives  in  mind:  to  bring  trade  and  services 
under  GATT  disciplines  for  the  first  time;  to  provide  protection  for 
intellectual  property  throughout  the  world;  and  to  reform  trade  and 
agriculture.  These  are  all  very  lofty  and  very  worthy  objectives. 

In  return,  the  United  States  was  prepared  to  offer  enormous  con- 
cessions on  trade  in  manufactured  goods.  As  it  stands  today,  Mr. 
Chairman,  half  of  the  goal  has  been  achieved.  The  United  States 
has  made  enormous  concessions  on  trade  and  manufactured  goods. 
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But  the  other  half  is  missing.  The  other  three  objectives  have  not 

Mr.  Chairman,  as  they  say  down  in  the  mills,  this  dog  don't 
hunt.  It  is  time  we  cut  him  loose  and  get  us  a  new  one. 
Thank  you. 
[The  prepared  statement  and  attachment  follow:] 
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TESTIMONY  OF  CHARLES  V.  BREMER 
AMERICAN  TEXTILE  MANUFACTURERS  INSTITUTE 


This  statement  is  submitted  by  the  American  Textile  Manufacturers  Institute  (ATMI),  the 
national  association  of  the  textile  mill  products  industry  (SIC  Industry  22). 

With  annual  sales  of  over  $60  billion,  two-thirds  of  a  million  employees  in  nearly  all  of 
the  fifty  states  and  a  crushing  import  burden  that  contributed  to  the  loss  of  165,000  jobs 
during  the  prior  decade  and  an  additional  65,000  since,  the  domestic  textile  industry  has 
more  than  a  passing  interest  in  the  Uruguay  Round. 

ATMI  has  taken  a  position  in  opposition  to  the  Uruguay  Round  of  GATT  negotiations 
as  it  currently  exists.   Our  position  derives  from  the  fact  that  the  Multifiber  Arrangement 
(MFA)  is  being  eliminated  as  part  of  the  GATT  negotiations  in  such  a  way  as  to  cause 
an  enormous  loss  of  U.S.  production  and  jobs.  The  phaseout  of  the  MFA  as  called  for  in 
the  so-called  Dunkel  draft  will  lead  to  job  losses  in  the  domestic  textile  and  apparel 
industries  on  the  order  of  one  million  during  the  10-year  phaseout  period.  Three 
separate  studies  have  reached  this  conclusion  and  summaries  of  them  are  attached  as 
Appendix  A.  The  remaining  jobs  and  production  left  in  this  country  after  the  phaseout 
will  also  likely  be  displaced  by  imports  in  a  relatively  short  time.  The  Dunkel  draft 
phaseout  plan  is  a  blueprint  for  the  elimination  of  this  major  U.S.  manufacturing  sector, 
its  1.6  mUlion  workers  and  the  hundreds  of  thousands  of  workers  in  the  industries 
supplying  fibers,  chemicals  and  other  inputs  to  textile  and  apparel  production. 

One  of  the  worst  features  of  the  quota  phaseout  proposal  is  that  it  generously  rewards 
the  large  textile  and  apparel  exporters  of  Asia  such  as  China,  India  and  Pakistan  while 
punishing  not  only  U.S.  workers  but  those  in  smaller  developing  countries  including 
Mexico  and  the  Caribbean.  This  is  illustrated  in  Exhibit  I  which  shows  that  under  the 
Dunkel  plan  the  quota  growth  provided  China,  India  and  Pakistan  will  overwhelm  the 
quota  access  provided  for  all  of  Latin  America,  the  Caribbean  and  Eastern  Europe. 

ATMI  has  tried  without  success  to  convince  our  govenmient  to  seek  improvements  in  the 
Dunkel  proposal  in  order  to  lessen  the  damage  to  U.S.  jobs  and  production. 
Unfortunately,  neither  the  previous  Administration  nor  the  present  one  have  expressed  a 
willingness  to  change  the  MFA  phaseout  proposal.   We  have  been  told  that  if  the  Dunkel 
draft  on  textiles  is  reopened  it  would  create  a  chain  reaction  and  other  parts  of  the  draft 
would  "unravel".  This  is  debatable,  but  the  important  question  is:   Is  it  in  the  United 
States  interest  to  support  a  GATT  proposal  that  will  put  over  a  million  U.S. 
manufacturing  workers  out  of  work  and  seriously  damage  a  major  U.S.  industry? 
Moreover,  we  have  been  unable  to  find  other  segments  of  the  Dunkel  Draft  that  are  so 
advantageous  and  beneficial  to  the  U.S.  that  it  would  be  wrong  to  "unravel"  them. 

In  addition  to  the  quota  phaseout  provisions  there  is  another  especially  insidious 
provision  of  the  Dunkel  textUe  proposal  called  "product  integration".   This  provision  gives 
such  unlimited  power  to  the  Executive  Branch  of  our  government  that  by  government 


282 


decree  quotas  would  be  removed  literally  overnight  from  selected  textile  and  apparel 
products  and  our  market  declared  open  season  for  all  foreign  producers  of  that  product. 
The  Dunkel  draft  calls  for  this  to  be  done  on  over  half  of  our  textile  trade  during  the 
phaseout  period.  The  impact  of  this  action  on  investment  and  planning  by  U.S. 
producers,  especially  smaller  companies  would  be  devastating.  On  one  day  companies 
would  be  making  investment  plans  and  hiring  decisions  based  on  the  expectation  of 
continued  (though  increasing)  quotas.  The  next  day  a  government  pronouncement  would 
eliminate  all  quota  protection  and  declare  those  products  no  longer  subject  to  textile 
safeguard  procedures.  This  exercise  truly  takes  on  the  image  of  an  Orwellian  nightmare. 

Mr.  Chairman,  we  have  made  a  detailed  study  of  the  entire  Dunkel  draft  when  it 
appeared  nearly  two  years  ago.   Our  examination  revealed  that  not  only  the  U.S.  textile 
and  apparel  industry,  but  American  interests  generally,  would  be  seriously  damaged  by 
many  parts  of  the  Dunkel  Draft.   Let  me  cite  just  a  few  deficiencies: 

•  The  antidumping  provisions  would  seriously  weaken  existing  U.S. 
antidumping  laws  and  would  make  it  more  difficult  for  U.S.  producers  to 
attack  illegal  dumping  by  foreign  suppliers.  Those  areas  of  concern 
include,  but  are  not  limited  to,  cumulation,  sunset,  circumvention  and 
standing.   ATMI  participates  in  a  broad  based  coalition,  the  Committee  to 
Support  U.S.  Trade  Laws,  and  through  that  committee,  ATMI  has 
submitted  extensive  and  detailed  comments  on  the  deficiencies  in  the 
Dunkel  Draft  in  this  area  which  need  not  be  reiterated  now. 

•  The  countervailing  duty  provisions  of  the  Dunkel  Draft  also  will  limit  the 
abihty  of  U.S.  producers  to  seek  remedies  against  illegal  foreign  subsidies. 
In  fact,  some  developing  countries  who  are  among  the  most  notorious 
subsidizers  of  textiles  and  apparel  exports  will  be  exempted  from  any 
disciplines  under  the  Dunkel  proposal,  as  will  certain  subsidy  practices. 

•  The  Dunkel  Draft  on  intellectual  property  does  not  deal  effectively  with  the 
protection  of  textile  and  apparel  designs  and  models  in  spite  of  our  efforts 
to  include  such  provisions. 

•  U.S.  sovereignty  is  being  challenged  through  the  creation  of  a  new  trade 
body  known  as  the  Multilateral  Trade  Organization  (MTO).   The  MTO 
would  have  powers  not  intended  by  the  Congress  with  the  result  that,  for 
example,  any  administrative  or  court  decision  involving  U.S.  trade  could 
become  subject  to  the  approval  of  the  MTO  and/or  an  international 
tribunal  process.   U.S.  court  decisions  could  be  overturned  and  the  U.S. 
would  either  have  to  accept  the  tribunal  decision  or  face  retaliation  by  our 
trading  partners. 
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•         In  the  market  access  talks  ATMI  has  urged  the  U.S.  negotiators  to  require 
all  participants  to  open  their  markets  as  a  prerequisite  to  MFA  quota 
UberEilization,  but  thus  far  we  have  seen  no  progress.  This  means  that  as 
the  negotiations  currently  stand,  the  U.S.  will  agree  to  eliminate  textile  and 
appeirel  quotas,  reduce  textile  and  apparel  tariffs  and  yet  will  make  no 
sp)ecific  linkages  that  would  require  all  participants  to  open  their  markets  as 
well. 

Perhaps  you  can  understand  why  we  are  unpersuaded  by  arguments  from  our  negotiators 
that  the  Dunkel  Draft  on  textiles  caimot  be  changed  because  it  would  "unravel"  other 
parts  of  the  negotiations.   Mr.  Chairman,  nearly  every  part  of  the  Dunkel  Draft  needs  to 
be  "unraveled"  and  improved  in  order  to  serve  the  full  range  of  U.S.  interests.   We  are 
not  aware  of  any  portion  of  the  400  page  Dunkel  Draft  that  is  so  clearly  in  the  U.S. 
interest  that  it  could  or  should  not  be  reopened  and  improved. 

The  inviolability  of  the  Dunkel  Draft  is  a  specious  argument  and  must  be  rejected  or  else 
the  U.S.  will  be  a  party  to  a  disastrous  trade  agreement  that  will  cripple  our 
competitiveness  and  cause  untold  economic  damage  to  our  entire  manufacturing  base. 

Let  me  describe  briefly  what  our  industry  has  been  trying  to  do  to  mitigate  the  potential 
damage  that  will  result  from  the  Dunkel  Draft.   First,  we  have  argued  that  the  quota 
phaseout  transition  period  should  be  extended  from  the  current  10  years  to  15  years.   We 
have  no  illusions  that  this  will  correct  the  deficiencies  in  the  Dunkel  Draft;  it  will  not. 
However,  there  is  widespread,  though  quiet,  support  from  other  countries  for  an 
extension  of  the  phaseout  because  most  countries  realize  that  the  current  10-year 
phaseout  plan  benefits  China,  India  and  Pakistan  and  practically  no  one  else.   Even  with 
a  15-year  phaseout  the  damage  will  still  occur  to  our  industry  and  to  other  industries 
around  the  world,  but  it  will  be  less  abrupt.   Other  changes  are  clearly  needed  if  massive 
job  losses  and  production  cutbacks  are  to  be  avoided.  These  changes  include  a  new 
formula  for  quota  growth  rates  and  major  modifications  of  the  product  integration 
mechanism  described  above. 

We  believe  there  is  a  major  element  of  inequity  inherent  in  this  phaseout  approach  that 
ought  to  be  corrected  along  with  the  improvements  we  have  suggested.   The  current 
Dunkel  Draft  as  well  as  the  market  access  negotiations  would  result  in  the  U.S.  phasing 
out  its  textile  and  apparel  quotas  and  cutting  textile  and  apparel  tariffs  significantly.   This 
would  mean  that  the  U.S.  textile  and  apparel  industry  and  its  workers  would  be  making 
an  enormously  disproportionate  contribution  to  the  Uruguay  Round  talks,  more,  in  fact, 
than  any  other  industry  anywhere.  The  U.S.  would,  at  the  same  time,  be  making  no 
specific,  comparable  demands  of  the  other  participants  in  the  GATT  Round. 

We  believe  that  the  U.S.  should,  at  a  minimum,  demand  that  all  countries  at  the 
negotiating  table  be  required  to  open  their  textile  and  appeirel  markets  to  imports  as  a 
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prerequisite  to  receiving  MFA  quota  liberalization.    If  this  is  done,  real  reform  of  the 
world  trading  system  in  textiles  and  apparel  could  be  accomplished.   Many  textile  and 
apparel  industries  in  other  countries  share  our  views  on  this  issue.   U.S.  negotiators  have 
expressed  some  interest  in  this  approach  as  well.   We  urge  this  Committee  and  the 
Congress  generally  to  support  such  an  approach  and  to  urge  our  negotiators  to  make  it  a 
requirement  for  the  completion  of  the  Uruguay  Round. 

Most  of  the  major  Asian  textile  and  apparel  exporting  countries  maintain  highly 
protective  tariff  and  non-tariff  barriers  to  imports  of  textile  products.   For  example,  India 
not  only  maintains  tariffs  of  50-100  percent,  but  the  Indian  government  has  a  prohibition 
on  imported  textile  products.  The  effectiveness  of  those  measures  are  illustrated  by  the 
trade  statistics.   In  1991,  India  exported  $5.5  billion  worth  of  textiles  and  apparel  while  it 
imported  no  apparel  and  $250  million  worth  of  textiles  solely  for  use  in  products  to  be 
subsequently  exported.   The  same  is  true  in  other  countries.   Pakistan  exported  $4.4 
billion  worth  of  textile  and  apparel  products  and  imported  less  than  $200  million  in  1991, 
none  of  it  apparel.  The  list  could  go  on  and  on. 

Those  obstacles  can  be  attacked  effectively  only  by  linking  their  removal  to  MFA  quota 
Uberalization.  This  is  an  opportunity  to  truly  reform  trade  in  these  products  and  we  hope 
that  this  Committee  will  endorse  this  approach  and  urge  our  negotiators  to  demand  it. 

Mr.  Chairman,  I  would  like  to  make  a  comment  regarding  a  country  that  is  not  a 
member  of  the  GATT  but  is  desperately  trying  to  become  one  -  the  People's  Republic 
of  China.   As  I  mentioned  earlier  the  Dunkel  Draft  rewards  the  large  exporting  countries 
of  the  Far  East,  and  China  certainly  is  one  of  the  countries  which  will  benefit  from  the 
MFA  phaseout,  probably  more  than  any  other  country.   We  have  urged  U.S.  negotiators 
to  deny  China  any  of  the  benefits  of  the  Uruguay  Round  because  it  is  not  a  GATT 
member.  The  responses  we  have  received  have  been  encouraging,  but,  of  course,  since 
China  already  receives  most-favored-nation  treatment,  it  will  get  the  benefits  of  tariff 
reductions  agreed  to  in  the  Uruguay  Round.   In  our  view  this  is  unfortunate  and  we  have 
worked  with  our  negotiators  to  try  to  avoid  tariff  cuts  on  those  products  of  interest  to 
China. 

We  believe  there  should  be  a  clear  cut  policy,  however,  that  the  People's  Republic  of 
China,  as  well  as  other  non-GATT  members,  will  receive  none  of  the  benefits  of  the 
Uruguay  Round.   Even  more  importantly,  we  believe  that  China  may  not  be  permitted  to 
join  the  GATT  until  it  meets  very  stringent  requirements.   Specifically,  China  must 
demonstrate  in  real  terms  that  it  has  become  a  market  economy;  that  it  has  opened  its 
market  so  that  real  trade,  reciprocal  trade,  is  taking  place;  that  it  has  adopted  labor 
standards  that  recognize  not  only  human  rights  but  workers'  rights  including  a  safe  and 
healthy  workplace;  that  it  has  eliminated  unfair  trade  practices  such  as  dumping  and 
subsidization  and  refrains  from  exchange  rate  manipulation  and  environmental  pollution. 
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China's  accession  to  the  GATT  must  be  conditioned  in  this  manner,  otherwise  China  will 
unfairly  dominate  our  textile  and  apparel  market  causing  massive  damage  and  job  losses. 

In  conclusion,  the  Diinkel  Draft  as  currently  written  is  a  road  map  for  disaster  in 
practically  every  respect.  There  is  little  doubt  that  it  will  lead  to  the  decimation  of  our 
industry  and  its  workers.   We  realize  that  a  little  over  a  month  remains  before  the  latest 
deadline  for  the  conclusion  of  negotiators  but  we  can  find  no  justification  for  rushing 
headlong  to  a  disastrous  outcome.   We  urge  the  Committee  to  demand  major  changes  in 
the  Dunkel  Drait  or  the  withdrawal  of  entire  sections  of  the  draft. 

We  believe  it  is  unfortunate  that  the  Uruguay  Round  appears  headed  to  such  a  result. 
There  is  a  better  way  than  the  Dunkel  Draft  to  bring  about  true  reform  of  world  trade  in 
textiles  and  apparel.   ATM!  was  joined  some  months  ago  by  over  50  fiber,  textile  and 
apparel  trade  associations  and  unions  from  25  countries  in  endorsing  an  alternative 
approach.   We  are  attaching  as  Exhibit  II  the  "Charter  of  Fundamental  Principles  of 
Global  Trade  for  Textiles  and  Apparel"  which,  if  implemented  by  governments  would 
truly  reform  textile  and  apparel  trade.   We  commend  those  principles  to  your  review  and 
hope  that  the  Committee  will  urge  that  they  become  the  basis  of  all  future  trade 
negotiations. 
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EXHIBIT    II 

May  28.  1993 


CHARTER  OF  fUNDAMFNTAL  PRlNClPt  F's  pp  CI  ORAI  tpahc 
FOR  TFXni.FS  ^|Mn  ^PPAopj 

(A  TEXTILFJAPPARKT,  Mxa^A  CART^) 


WE,  the  undersigned,  commit  our  organizations  to  support  and  work  for  the 
adoption  of  the  Charter  of  principles  contained  in  the  attached  documenL 

WE  beUeve  that  the  world  trading  system  in  textiles  and  apparel  can  be 
significantly  improved  by  the  adoption  of  these  principles  by  the  countries 
involved  m  fiber,  textile  and  apparel  trade.  r        j  ui«> 

WE  believe  that  these  principles  should  be  employed  in  the  Uruguay  Round  of 
GATT  trade  negotiations  and  should  form  the  basis  of  aU  provisions  in  those 
negotiations  related  to  trade  in  fiber,  textile  and  apparel  products. 

WE    urge  the  Industries  and  the  Trade  Unions  around  the  world  in  these  sectors 
r^ducT     ""  "^  ^PP°«^g  *e  reform  of  the  worid  trading  system  in  these 

WE  further  urge  our  respective  governments  and  aU  governments  to  support  the 
charter  of  pnnciples  as  the  basis  for  the  GATT  negotiations  on  fiber,  textile 
and  apparel  products  and  we  commit  to  work  with  our  own  governments  to 
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CHARTER  OF  FUNDAMENTAL  PKlNClt^LKS  OF  GLOBAL  TRAOF 

FOR  TEXTILES  AND  APPARFT 

(A  TEXTILFJAPPAREL  MAHNA  CARTA) 

The  5ber-textile-apparel  industries  constitute  one  of  the  major  sectore  in  our 
national  economies.  Creativity,  innovation,  productivity  and  investment  in  products 
and  processes  have  aUowed  the  industries  to  continue  to  support  miUions  of  jobs 
and  to  respond  to  the  ever-increasing  demands  of  the  consumer  for  quality  fashion 
products.  Our  industries  are  committed  to  expanding  international  trade  by 
competmg  on  terms  that  are  equitable  and  reciprocal.  This  means  there  must  be 
agreement  on  fair  conditions  of  trade. 

Fair  conditions  of  trade  require: 

(1)  Opening  of  textile  and  apparel  markets  on  a  reciprocal  basis  among  free 
market  economy  countries  in  the  developed  worid  by  means  of  reductions  of 
tariffe  and  progressive  dismantling  of  non-tariff  barriers  applicable  to  those 
countries'  exports,  while  working  to  resolve  issues  and  problems  affecting 
trade  with  other  countries  that  are  committed  to  the  free  market  system  but 
are  at  different  stages  of  development, 

(2)  Internationally  agreed  rules  that  provide  for  more  vigorous  enforcement  of 
measures  aimed  at  eliminating  all  forms  of  dumping,  subsidies  having  a 
distorting  effect  on  trade  and  piracy  of  intellectual  property, 

(3)  Measures  to  prevent  circumvention  of  trade  rules  by  transhipment  and  false 
declaration  of  value,  product  description  and  country  of  origin, 

■   \'  " 

(4)  A  system  of  safeguard  mechanisms  that  provides  for  swift  action  to  deal 
effectively  with  market  disruption  or  threat  thereof, 

(5)  Specific  provisions  for  dealing  effectively  with  the  problems  caused  by  trade 
distorting  practices  inherent  in  non-market  economies  and  nations  that 
practice  industrial  targeting  -  because  no  private  sector  business  can 
effectively  compete  against  the  resources  of  a  state  -while  favouring  the 
development  of  emerging  democracies. 
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(6)  Commitment  by  all  countries  to  accept  and  implement  the  following 
principles  for  all  textile  and  clothing  workers,  including  those  employed  in 
export-oriented  free-zones  :  the  freedom  of  association,  freedom  to  organize 
and  bargain  collectively,  prohibition  of  forced  labor,  a  minimum  age  for  the 
employment  of  children,  minimum  standards  governing  hours  of  work,  wages, 
and  health  and  safety  conditions,  the  elimination  of  employment 
discrimination  on  the  basis  of  race,  color,  sex,  religion,  political  opinion, 
national  or  social  origin,  prevention  of  occupational  accidents  and  diseases, 
compensation  in  case  of  work  accidents  or  occupational  diseases. 


(7)  Promotion  of  a  world-wide  positive  approach  to  environmental  issues  aimed 
at  overcoming  unfair  competitive  advantages  created  by  some  countries' 
failure  to  enact  and  enforce  acceptable  environmental  standards.  This  means 
conditioning  continued  market  access  for  goods  on  adherence  to  acceptable 
environmental  practices  in  production  of  goods  benefiting  from  such  access. 


(8)  A  system  of  verification  and  enforcement  of  those  rules  and  principles, 
allowing  countries  and/or  companies  that  are  adversely  affected  to  take  lapid 
compensatory  and  pimitive  measures  sufficient  to  deter  unfair  and  illegal 
practices. 


The  signatories  of  this  Charter  must  commit  to  all  the  above-mentioned  principles. 
These  principles  are  interrelated  and  non-severable  from  the  Charter  which,  as  a 
cohesive  whole,  will  be  promoted  by  the  signatories  in  their  relations  with  their 
respective  public  authorities  and  during  international  bilateral  and  multilateral 
negotiations. 
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Sigiuiory  groups  rqiracnced  manufaaurmg  lad/or  traae  uaiooj  iatavsa  ia  the  twdve  mcmbv 
councha  of  the  European  Coonnunitr,  Auitro.  SwRzerUnd.  Sweden,  Finland,  Norway,  the  Czech 
Republic  the  Slovac  Republic,  Japan,  Canada.  Mexico,  Jamaica  and  the  United    States. 
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Industry  Analysis 


The  WEFA  Group  employed  the  Industrial  Analysis  Service  Model  to  trace  and  measure  the  Impact  of  the 
proposed  new  trade  policy  for  textile  and  apparel  on  industrial  output  and  manhoura  for  the  period  1993-2002. 
This  model  uses  a  combination  of  input/output  and  statistical  techniques  to  estimate  the  Impact  Of  new  trade 
assumptions  on  textile  and  apparel  manufacturers  and  aR  related  industries. 

In  Input/output  analysis,  the  production  of  a  commodity  like  apparel  stans  a  chain  reaction  of  transactions 
through  the  economy.  Demand  for  apparel  prompts  its  manufacture,  and  this  production  In  turn  generates  a 
need  for  Inputs,  such  as  fabrics,  buttons,  paper,  advertising  and  trade  services.  These  are  referred  to  as 
direct  industries.  These  suppliers  to  the  apparel  core  sectors  will  in  turn  need  Inputs  for  their  own  production. 
For  example.  In  order  to  meet  demand  coming  from  the  apparel  Industry,  textile  manufacturers  will  require 
Inputs  of  cotton,  synthetic  fibers,  electricity,  and  so  on.  Likewise,  the  second-round  suppliers  to  the  apparel 
Industry  will  require  inputs  for  their  production  processes,  with  the  cycle  continuing.  The  sum  of  ail  these 
transactions  are  referred  to  as  indirect  supplier  contributions.  In  addition,  the  income  earned  by  employees  in 
these  industries,  as  production  and  sales  transactions  occtir,  will  in  turn  be  spent  on  goods  and  services, 
creating  additional  demand  and  production  requirements  throughout  the  economy.  This  is  the  familiar  Income 
multiplier  concept,  referred  to  as  'experKJiture-induced*  impacts. 

Impact  on  Production 

Direct  requirements  by  the  textile  and  apparel  mamifacturers  are  those  inputs  purchased  by  these  two 
industries  for  the  final  production  of  textile  and  apparel  products.  These  industries  demand  materials  (referred 
to  as  intermediate  demand)  and  add  value  to  produce  their  own  products. 

An  examination  of  the  direct  and  indirect  impact  of  the  proposed  trade  policy  (Table  4A)  shows  that  the 
linkages  of  the  textile  and  apparel  industries  are  diverse,  with  almost  every  U.S.  industry  affected  to  some 
degree.  Due  to  the  concentration  of  textile  and  apparel  inputs  in  nondurable  goods,  the  nondurable  industries 
are  impacted  the  most.  On  average  over  the  next  ten  years  the  total  impact  on  these  industries  amount  to 
$10.64  billion  1982  dollars  or  0.34%  of  baseline  output.  Sectors  which  are  significantly  affected  are  chemicals 
($1.64  billion  1982  dollars  or  0.6%  of  the  baseline),  paper  ($0.52  billion  1982  dollars  or  0.45%).  and 
miscellaneous  manufacturing  ($0.08  billion  1982  dollars  0.25%).  Agriculture  and  regulated  industries  show 
large  impacts  in  percentage  terms  from  baseline  levels  despite  small  dollar  figures.  The  direct  and  indirect 
impact  to  the  agriculture  sector  is  $0.3  billion  in  real  terms,  or  0.18%  of  the  actual  on  average  between 
1993-2002.  Regulated  industries,  which  consist  of  electric  utilities,  transportation  services,  and  telecommuni- 
cations services,  are  also  affected  by  the  assumed  change  in  trade  policy.  Around  SO. 97  billion  1982  dollars  or 
0.11%  of  the  baseline  output  result  from  the  indirect  feedbacks  from  the  assumed  changes  in  trade  in  the 
textile  and  apparel  industries. 

When  the  induced  spending  effects  generated  by  the  change  in  textile  and  apparel  trade  are  considered, 
further  impacts  associated  with  the  proposed  new  trade  policy  are  implied  for  U.S.  industries.  Our  methodol- 
ogy allows  prices  to  respond  to  demand  changes,  and  at  the  same  time  income  is  reduced  due  to 
employment  losses.  These  two  phenomena  have  offsetting  influences  on  demand  and  supply. 

Induced  impacts  reflect  lower  income  for  employees  in  the  textile  and  apparel  industries,  which  in  turn  causa 
reduced  spending  on  a  wide  array  of  goods  and  services.  New  cars,  furniture,  clothing,  food,  vacations, 
housing,  and  other  goods  and  services  are  all  affected.  As  can  be  seen  from  Table  4A,  the  expenditure-in- 
duced impacts  ftre  quite  apparent  in  virtually  every  industry. 
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In  manufacturing,  the  expenditure-induced  impacts  on  durable  goods  amount  to  $2.55  billion  1982  dollars  or 
0.14%  of  the  average  1993-2002  baseline  output  forecast.  The  change  is  durable  goods  output  reflects  both 
reduced  spending  for  automobiles,  appliances,  furniture,  and  so  on,  as  well  as  lower  Investment  demand  for 
machinery  and  equipment  to  produce  these  goods  as  business  respond  to  lower  demand  for  their  products. 
The  expenditure-induced  impacts  on  nondurables  production  is  $2.72  billion  1982  dollars,  or  0.2%  of  the 
baseline  output  forecast. 

The  impacts  accrued  in  manufacturing  have  counterparts  in  other  sectors  of  the  econorrry.  A  reduction  of 
$0.14  billion  1982  dollars  is  observed  in  construction,  reflecting  reduced  demand  In  both  the  residential  and 
nonresidential  sectors,  while  the  impact  on  the  regulated  industries  will  be  $0.75  billion. 

Likewise,  the  continual  declines  in  income  generated  by  this  process  leads  to  lower  wholesale  and  retail 
activity.  Sales  margins  are  reduced  $1.44  billion  1982  dollars  in  the  wholesale  and  retail  trade  sector.  This 
represents  0.14%  of  the  ten-year  average  baseline  output  from  1993-2002. 

Impact  on  Manhours 

Because  the  level  of  employment  and  manhours  in  most  industries  is  generally  a  function  of  their  output,  the 
Impact  on  manhours  closely  mirrors  output  effects,  unless  other  inputs  have  substantially  higher  costs  per 
unit.  These  effects  are  summarized  in  Table  48. 

In  the  direct  and  indirect  industries,  on  average  179  million  manhours  are  lost  in  the  manufacturing  sectors  due 
to  the  proposed  new  trade  policy.  The  vast  majority  of  these  manhours.  172  million  hours,  are  in  the 
nondurables  sector.  The  durable  Industries  are  impacted  by  6.2  million  hours  on  average. 

In  the  nonmanufacturing  sectors,  17  million  manhours  are  lost  on  average  in  the  regulated  industries,  or  0.12% 
of  the  average  baseline  manhours  over  the  next  ten  years.  In  wholesale  and  retail  trade  24  million  manhours  or 
0.05%  of  the  baseline  average  are  lost.  Finally,  in  the  service  sectors  17  million  hours,  or  0.04%,  are  lost  an 
average  due  to  increases  in  textile  and  apparel  imports. 

The  expenditure-induced  employment  impacts  likewise  reflect  the  induced  gross  output  impact.  For  example, 
within  manufacturing,  68  million  hours  of  work  are  lost  on  average  due  to  the  assumed  trade  policy  change.  Of 
these,  32  million  hours  are  lost  in  durable  goods  industries,  and  68  million  hours  are  lost  in  nondurable  goods 
industries.  Also  14  million  manhours  are  lost  on  average  in  the  regulated  industries,  53  million  hours  in 
wholesale  and  retail  trade,  and  23  million  hours  in  the  narrowly-defined  service  sector  between  1993  and 
2002. 

Impact  on  Employment 

As  might  be  expected,  the  employment  impact  of  the  new  proposed  trade  policy  on  the  textile  and  apparel 
sectors  is  severe.  Table  4.5  shows  the  direct  and  indirect  impact  on  employment  for  all  of  the  two  digit  SIC 
industries,  and  Table  4.6  summarizes  the  induced  impact.  The  WEFA  Group  baseline  (with  MFA)  forecasts  a 
job  loss  of  392,000  in  the  textile  and  apparel  industries  during  the  1993-2002  period,  based  on  expected 
productivity  increases  as  well  aa  the  domestic  industries'  competitive  disadvantages. 

Under  the  new  proposed  policy  (GATT)  the  employment  declines  will  be  much  more  severe.  The  direct  and 
indirect  impact  on  the  textile  and  apparel  industries  is  estimated  to  be  job  loss  of  647,000,  and  the  induced 
effect  is  an  additional  98,000,  during  1993-2002. 

Under  the  new  proposed  policy  (GATT)  the  direct  and  indirect  impact  on  total  establishment  employment  is 
estimated  at  970.000.  including  210.000  jobs  lost  in  the  non-manufacturing  sectors.  The  induced  impact  is 
estimated  to  be  an  additional  420.000  job  loss  in  total,  of  which  150.000  is  in  the  non-manufacturing  sectors. 


THe  WEFA  GROUP    JANUARY  19«    SPeClAL  »MOUSTWY  BEPOnT  —  AFT  AC 
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■uumvi  ^TwniT 

Th«  ChatriMn  of  Zhm   Taxcllas  Group  la  thm   Qruguay  Round  txmOm   a«goela£lona 

hAs  propoavd  zhmz    MTA  qaotaa  on  iiapox-ts  o£  t«xell«  and  appAral  producca  tim 

cooplacaly  alXmlnacad  by  2002.  THA's  anAlyala  ahowa  tbMZ   aueh  action  will  causa 

••▼•ra  damaa-tlc  taxtUa  and  apparal  production  and  anployniant  loaaaa. 

labia  1 

Dnmaatic  Produceion  of  Taxtila 

and  Apparal  Producta 

(Billion   STB) 

WO    MPA 


tSa %   Chanca  Varsua 

i331       iaai          ^shaaaa.  isai  i^ag   2002  mta 

Fabric             22.9     25.4       11.1%  7.S  (67.2)    (70.5) 

Apparal            12.6     13.6        7.9%  7.3  (42.1)    (46.3) 

Floor  Covar.        1.3      1.5        15.4%  1.4  7.7     (  6.7) 

Misc.               9.4     10.1        7.4%  5.6  (40.4)    (44.5) 


Sourca:  TItA  Analyaia 

If  tha  M7X  ramalna  in  plaea,  projactad  domascic  output  of  taxtila  and 

apparal  products  would  incrass*  slightly  ovar  tha  1989-2002  p«riod.  Elimination 

of  tha  MTA  would  cauas  doaastie  output  in  all  catagorias  axcapt  floor  covarings 

to  fall  by  40  to  60  pareant  cooparad  with  1989  and  basalina  (M7A)  2002  larals. 

Thasa  drastic  production  lossas  ara  tha  diract  raaulta  of  import  gains  in  tha 

absanca  of  any  quota  raatraints.  ka   shown  in  Tabla  2,  tha  production  loaaas  to 

imports  would  produca  vary  savara  amploymant  lossas. 

Tabla  2 

Dootastlc  Taxtila,    Apparal,    and  Suppliar- Industry  Bmploynant 

(Thousand  WorJcars) 

Wo    MTA 


MFA 

% 

2322. 

%  Changa 

1989 

2sai 

'?,  2«<J2  iffft 

Fabric 

527 

397 

(24.7%) 

187 

(52.9%) 

Apparal 

803 

617 

(23.2%) 

239 

(61.3%) 

Floor  Covar. 

63 

49 

(22.2%) 

45 

(  a. 2%) 

Misc. 

226 

174 

(23.0%) 

65 

(62.6%) 

Suppliar  Ind. 

§17 

505 

(18.2^) 

21£ 

(Sl.S^) 

Total 

2236 

1742 

(22.1%) 

780 

(55.2%) 

Sourca:  TBA  Anslyais 

Oasplta  tha  nodast  1989-2002  production  gain  undar  tha  M7A,  total 
amploymant  in  tha  taxtila,  apparal,  and  supplying  industrlaa  would  daclina  by 
about  22  parcant  as  a  easult  of  long-tarm  producti7ity  incraasas.  Following 
ramoval  of  all  M?A  import  quotas,  howavar,  total  amploymant  in  2002  would  fall 
from  1.7  million  worJtars  to  780  thousand  workars  for  a  total  additional  loss  in 
amploymant  of  almost  ona  million  jobs  or  55  parcant. 
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Chairman  Gibbons.  I  will  be  glad  to  look  over  your  revisions  that 
you  cited  in  your  testimony. 

Apparently,  Mr.  Bremer  and  Mr.  Starobin,  you  don't  ag^'ee  with 
Ms.  Hughes  when  she  says  that  tariffs  and  quotas  in  your  industry 
amount  to  a  hidden  tax  of  about  $450  per  family.  And  there  were 
some  other  startling  figures  in  there. 

Would  you  care  to  respond  to  her  arguments  about  this  being  a 
$450  tax  on  every  American  family  of  four? 

Mr.  Starobin.  Mr.  Chairman,  as  a  professional  economist,  I  have 
come  to  the  conclusion  that  none  of  the  figures  cited  in  U.S. 
Government  reports  and  in  other  reports  have  any  basis  in  fact.  I 
have  testified  before  you  in  the  past  on  this  subject  in  connection 
with  the  NAFTA  agreement,  and  the  report  on  U.S.  alleged  trade 
with  Mexico.  The  data  are  absolutely  nonsensical. 

In  off-the-record  discussions  with  responsible  people  in  both  the 
Bush  and  the  Clinton  administrations,  I  have  had  confirmation  of 
these  views.  And  I  might  tell  you,  on  the  very  highest  levels,  as  re- 
cently as  a  week  ago  Wednesday,  when  a  very  nigh  official  of  the 
U.S.  Government — of  the  Trade  Representative's  office — said  to  me, 
Your  numbers  are  right,  our  numbers  are  wrong. 

I  don't  know  where  $450  comes  from,  but  I  recall  that  these  fig- 
ures were  used  when  the  three  textile  apparel  bills  were  before  the 
Congress  in  the  latter  part  of  the  1980s.  Other  studies  show  that 
if  you  really  believe  that  $450  figure,  you  would  end  up  with  such 
a  massive  figure  that,  by  multiplying  out  a  number  of  American 
families,  it  would  transcend  the  total  consumption  of  apparel  in  the 
United  States. 

I  have  difficulty  with  these  figures.  I  have  discussed  them  with 
the  appropriate  officials  of  the  Bush  and  the  current  Clinton 
administration.  I  have  gotten  no  satisfaction.  I  think  the  figures 
are  completely  distorted.  I  think  they  are  distorted  for  political 
purposes.  That  is  the  only  way  I  can  answer  your  question,  Mr. 
Chairman. 

Mr.  Bremer.  Mr.  Chairman,  I  would  like  to  add  some  thoughts 
to  that.  I  am  sure  you  recall  over  the  past  several  years  there  were 
several  attempts  to  pass  legislation  regarding  textile  apparel  im- 
ports. During  that  period  of  time,  numerous  studies  were  presum- 
ably conducted.  Numerous  interviews  were  granted.  Numerous 
statements  were  made  by  think  tanks,  economists,  academicians, 
all  over  this  town  and  all  over  the  country. 

There  were  as  many  different  estimates  of  the  cost  of  the  textile 
and  apparel  program  as  there  were  people  making  them.  And  they 
ranged  all  over  the  lot.  The  fact  that  they  were  all  presumably  try- 
ing to  measure  the  same  thing,  and  came  up  with  such  vastly  dis- 
parate conclusions,  leads  me  to  believe  none  of  them  knows  what 
they  are  talking  about. 

Chairman  Gibbons.  Go  ahead. 

Mr.  Starobin.  May  I  add  to  that,  Mr.  Chairman?  A  report  that 
was  released  a  week  ago  by  the  Joint  Economic  Committee  of  the 
Congress  questions  the  validity  of  all  of  the  studies  that  were 
made. 

It  is  titled,  "Potential  Economic  Impact  of  NAFTA."  Without  get- 
ting into  a  discussion  of  NAFTA,  it  is  a  staff  study  prepared  by  the 
staff  of  the  Joint  Economic  Committee  of  the  Congress.  And  it  con- 
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eludes  that  all  of  the  so-called  objective  economic  analyses  are 
wrong,  even  the  ones  that  might  favor  my  position.  I  think  that  is 
very  significant. 

One  of  the  things  this  committee  should  do,  and  I  have  proposed 
this  to  you  on  prior  occasions,  Mr.  Chairman  is  to  get  into  this  mat- 
ter of  how  our  data  are  presented,  and  I  think  you  will  find,  Mr. 
Chairman,  that  they  are  terribly  distorted.  I  don't  know  how  any- 
body can  reach  conclusions  on  the  basis  of  these  data,  including 
Mr.  Sorini's  40  percent  apparel  penetration  figure,  when  he  knows 
perfectly  well  that  the  figure  is  considerably  higher. 

I  think  that  this  is  very  important,  because  how  you  make  deci- 
sions with  phony  information.  And  that  is  what  we  have  been  doing 
all  along.  We  are  doing  it  with  NAFTA,  we  are  doing  it  with  GATT. 
If  you  look,  for  example,  at  the  data  we  present  on  NAFTA,  again 
without  getting  into  the  details,  and  you  look  at  the  Mexican  data, 
they  say  they  import  half  of  what  we  say  we  export  to  them. 

Why  are  tnese  figures  important?  Mr.  Kantor,  using  Carla  Hills' 
figures,  tells  us  that,  for  every  billion  dollars  we  export,  we  create 
20,000  jobs. 

I  asked  him  the  other  day  at  a  briefing  session  whether  the  bil- 
lion dollars  in  re-exports  to  Mexico,  that  is,  product  that  never  en- 
ters the  U.S.  market  and  is  simply  transshipped  through  the 
United  States  to  Mexico,  whether  that  billion  dollars  in  exports  to 
Mexico  reported,  by  the  Census  Bureau,  also  creates  20,000  iobs  in 
the  United  States.  I  never  got  an  answer  because  that  whole  sub- 
ject is  so  ludicrous.  And  I  think  the  same  is  true  of  the  $450,  Mr. 
Chairman. 

Ms.  Hughes.  If  I  could  just  comment,  Mr.  Chairman,  for  the 
record. 

Chairman  Gibbons.  Let's  do  that,  please. 

Ms.  Hughes.  These  numbers  are  rather  conservative.  Frankly, 
we  have  not  taken  the  highest  numbers  we  could  have  to  use  in 
our  testimony.  I  agree  there  are  economic  differences,  but  our 
numbers  are  really  based  on  studies  by  the  International  Trade 
Commission,  the  Federal  Trade  Commission,  the  Institute  for 
International  Economics,  and  the  GATT  study  that  came  out  last 
month,  all  of  which  are  in  the  same  ballpark. 

We  do  have  other  studies  that  have  shown  much  higher  num- 
bers, and  frankly,  at  the  hearings  a  few  weeks  ago  for  Ron's  re- 
placement at  USTR,  for  the  ambassadorial  rank  hearings,  USTR 
said  they  estimated  the  cost  was  substantially  higher,  that  it  was 
the  tariff  equivalent  of  a  65  percent  tariff,  which  would  have  come 
to  a  much  higher  number  than  the  number  we  have  been  using  in 
our  testimony  today. 

Mr.  SoRDsn.  Mr.  Chairman,  I  think  you  are  correct  that  a  tariff 
is  a  tax  and  increases  the  price  of  imports.  We  as  a  manufacturer 
benefit  from  that.  But  I  find  it  curious  that  we  have  the  lowest 
clothing  prices  in  the  world. 

I  am  working  hard  to  help  develop  overseas  markets  for  our  com- 
pany, and  I  have  been,  for  example,  to  Taiwan.  They  have  a  rel- 
atively open  market  in  apparel.  They  have  lower  tariffs  than  we  do; 
they  have  no  quotas,  and  their  retail  prices  on  apparel  are  substan- 
tially higher  than  in  the  United  States.  So  to  me  that  somewhat 
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illustrates  the  difficulty  in  calculating  the  cost  of  protectionism. 
And  there  is  a  cost,  there  is  no  question. 

I  just  wanted  to  make  one  other  point,  though.  The  new  GATT 
Director  Greneral  has  made  a  big  issue  about  the  cost  of  protection- 
ism in  the  Quad  countries.  I  wish  someone  would  talk  about  the 
cost  of  protectionism  in  India,  in  Pakistan,  in  China,  the  people  we 
have  to  compete  with. 

As  a  U.S.  manufacturer,  we  are  prepared  to  compete  on  a  fair 
level  playing  field.  That  is  why  we  support  NAFTA.  And  we  would 
support  free  trade  agreements  probably  with  most  every  country  in 
the  world  under  the  same  conditions  that  we  are  seeing  with 
Mexico. 

But  the  cost  of  $450 — I  don't  know  what  figure  is  right.  All  stud- 
ies are  based  on  assumptions  and  assumptions  may  or  may  not  be 
wrong.  But  if  it  is  correct,  then  the  cost  to  consumers  m  other 
countries  around  the  world  are  substantially  higher. 

Chairman  Gibbons.  I  think  you  can  look  at  the  economies  of 
India,  China,  and  know  they  are  paying  a  hell  of  a  price  for  some- 
thing. Their  economies  are  so  depressed.  The  same  with  Mexico. 
They  are  our  next  door  neighbors,  right  here  on  this  same  con- 
tinent with  us.  They  don't  look  the  same  and  don't  sound  the  same 
because  of  the  language  they  talk,  but  we  have  been  neighbors  here 
on  this  continent  for  400  years,  and  we,  just  north  of  the  United 
States-Mexican  border,  have  prospered  tremendously  and  those 
south  of  the  border  have  not  prospered  at  all. 

And  you  have  to  attribute  a  lot  of  it  to  the  economic  policies  that 
the  two  countries  followed.  Mexicans  have  for  400  years  followed 
an  import  substitution  economy  in  which  they  thought  they  could 
be  self-sufficient  and  produce  everything  in  Mexico,  and  therefore 
they  would  become  wealthy.  And  they  are  the  best — they  are  the 
closest  example  of  how  that  sort  of  thinking  finally  bankrupts  you. 
That  I  can  point  to. 

In  the  United  States,  we  have  had  a  fairly  open  market  for  al- 
most 60  years  now.  And  we  have  gone  from  a  country  with  25  per- 
cent unemployment  to  a  country  with  about  7  percent  unemploy- 
ment. And  we  have  gone  from  a  country  with  a  lot  of  poverty  that 
has  developed  to  a  country  with  still  some  poverty  but  not  nearly 
as  much. 

I  don't  have  to  be  a  great  economist  to  figure  out  what  works  and 
what  doesn't  work.  I  can  just  look  around  me  and  see. 

Mexico  has  followed  the  wrong  economic  model.  They  tried  to  be 
self-sufficient.  It  was  a  disaster.  We  tried  to  be  self-sufficient  in  the 
1920s  and  1930s;  it  was  a  disaster.  We  don't  need  to  go  back  and 
relive  that  over  and  over  and  over  again. 

Well,  it  has  been  an  interesting  morning.  Thank  you  all  very 
much  for  helping. 

[Whereupon,  at  11:35  a.m.,  the  hearing  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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International  Business-Government  Counsellors,  Inc. 

818  Conneclicul  Avenue.  NAV.  12lh  Floor,  Washington.  DC  20006-2702 

November  4,  1993 


Janice  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 

Re:   Uruguay  Round  of  Multilateral  Trade  Negotiations/ 
November  4,  1993  Hearing  Subconunittee  on  Trade, 
Conunittee  on  Hays  and  Means  Hearing 

Dear  Ms.  Mays: 

This  statement  is  submitted  on  behalf  of  the  American  Natural 
Soda  Ash  Corporation  ("ANSAC")  and  responds  to  the  Subcommittee  on 
Trade,  Committee  on  Ways  and  Means  request  for  comments  relevant  to 
the  Uruguay  Round  of  Multilateral  Trade  Negotiations  as  they  may 
affect  specific  U.S.  commercial  interests.  ANSAC  is  the  sole 
authorized  exporter  of  soda  ash.*  These  comments  expre.ss  the 
company's  concerns  over  the  outcome  of  the  market  access 
negotiations  relevant  to  the  elimination  and/or  significant 
reduction  of  foreign  government  tariffs  facing  U.S.  soda  ash 
exports. 

'In  summary,  ANSAC  is  extremely  concerned  that  the  Agreement 
will  not  provide  any  new  market  access  opportunities  or,  at  the 
most,  only  minimal  access  well  after  the  turn  of  the  century. 

ANSAC  continues  to  vigorously  endorse  soda  ash  as  a  zero-for- 
zero  candidate  in  the  market  access  negotiations.  While  the 
Chemical  Harmonization  Proposal  would  eventually  reduce  soda  ash 
tariffs  to  5.5  percent  ad  valorem,  the  Proposal  also  permits 
countries  to  negotiate  the  elimination  of  tariffs  on  specific 
products.  Increased  market  access  opportunities  for  this  highly 
competitive  U.S.  industry  can  only  be  realized  if  U.S.  officials 
bilaterally  negotiate  tariff  eliminations  or  deeper  and  faster 
tariff  reductions  than  those  provided  for  in  the  Harmonization 
formulae.  Further,  GATT  bindings  to  zero  or,  at  the  minimum,  at 
Harmonized  tariff  levels,  are  critical,  particularly  in  Brazil, 
Korea,  South  Africa,  Indonesia  and  Thailand. 

BACKGROUND 

ANSAC  is  a  Webb-Pomerene  Association  wholly-owned  by  the  six 
U.S.  producers  of  soda  ash,  namely,  General  Chemical  Corporation; 
FMC  Corporation;  North  American  Chemical  Corp. ;  Rhone-Poulenc  Basic 
Chemicals  Co.;  Solvay  Minerals  Corporation;  and  Texasgulf  Chemical 
Company.  These  companies  produce  100  percent  U.S.  soda  ash. 
Generally,  soda  ash  accounts  for  one  half  of  the  cost  of  glass 
production. 

Soda  ash  (disodium  carbonate)  is  the  principal  raw  material 
for  making  glass.   Mixing  eight  parts  sand  to  one  part  soda  ash  and 


ANSAC  does  not  export  to  the  European  Community.   Such 
exports  are  made  by  the  individual  member  companies. 
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heating  it  2800  degrees  yields  molten  glass  which  can  be  formed 
into  any  common  application.  The  United  States  is  blessed  with  a 
unigue  natural  deposit  of  a  raw  material  (trona)  for  soda  ash 
located  in  Green  River,  Wyoming,  from  which  this  country  could 
supply  world  demand  for  1300  years.  Most  other  countries  produce 
soda  ash  through  a  synthetic  process  at  costs  many  times  higher  and 
with  major  environmental  pollution. 

ANSAC  has  committed  nearly  seven  years  vigorously  pursuing  its 
goal  of  opening-up  foreign  markets  in  the  context  of  the 
multilateral  market  access  negotiations.  The  company's  priority 
markets  and  the  precise  goals  in  each  market  are  summarized  in  the 
attached  chart. 

NEGOTIATING  PRIORITIES 


A.    Zero-for-Zero  Tariff  Negotiating  Initiative. 

ANSAC  fully  supports  both  the  D8TR  and  the  Chemical  iSACs 
designation  of  soda  ash  as  a  zero-for-zero  negotiation  priority  and 
continues  to  press  that  this  be  achieved  in  the  Uruguay  Round 
market  access  negotiations. 

As  former  Trade  Representative  Carla  Hills  said  on  October  29, 
1990,  the  zero-for-zero  initiative  would  "...promote  the  most 
efficient  production  patterns  worldwide  and  strengthen 
competitiveness  of  the  industries  involved."  Soda  ash  is  a 
textbook  candidate  for  zero-for-zero.  U.S.  soda  ash  exports  are 
already  the  most  competitive  in  the  world.  But  these  exports  will 
not  increase  in  the  face  of  high  tariffs.  Reciprocal  duty 
elimination  will  greatly  contribute  to  the  U.S.  industry's  ability 
to  better  compete  abroad  and  will  result  in  the  increase  of  nearly 
$1  billion  in  additional  U.S.  exports  and  thousands  of  new  U.S. 
jobs. 

While  ANSAC  continues  to  urge  U.S.  negotiators  to  seek  an 
across-the-board,  zero-for-zero  tariff  elimination,  GATT  bindings 
to  zet-o  are  essential  in  the  following  countries: 


1                                                              ZERO-FOR-ZERO 

1                                                         MUST  HAVE  COUNTRIES 

Country 

HTS  No. 

Current 
Duty  Rate 

Esdmated 
[noTPase  in 
U.S.  Exports 

1.   Brazil 

2836.20.00.00 

10% 

$46  Million 

2.   Korea 

2836.20.00.00 

9% 

$36  Million 

3.   Japan 

2836.20.20.00 

3.9% 

$61  million 

B.    The  Chemical  Harmonization  Proposal. 

While  the  "Chemical  Harmonization  Proposal"  may  offer 
significant  opportunities  for  reducing  tariffs  facing  some  U.S. 
chemical  exports,  ANSAC 's  interests  are  far  better  served  by  a 
more  targeted,  line-by-line,  bilateral  approach.   This  is 
particularly  the  case  in  Brazil  and  South  Africa  where  immediate 
duty  elimination  and  zero  GATT-bindings  are  a  high  priority  in 
the  Uruguay  Round. 

ANSAC  has  four  major  concerns  over  the  Harmonization 
Proposal  that  must  be  fully  addressed  in  the  Uruguay  Round 
Agreement . 

The  first  is  the  issue  of  what  base  period  will  be  used  for 
the  harmonization  tariff  levels,  an  issue  which  is  still 
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unresolved.   U.S.  negotiators  should  insist  that  the  period  be 
based  on  applied  tariff  levels  existing  in  1993.   This  is 
extremely  important  to  ANSAC  in  view  of  the  fact  that  many  of 
ANSAC's  priority  country  markets  have  "unilaterally"  reduced 
tariffs  on  soda  ash  since  1986.   For  example,  if  the  base  period 
is  1990  rather  than  1993,  an  actual  reduction  in  the  Brazilian 
duty  from  current  levels  (10  percent)  would  not  take  place  until 
2002.   The  Korean  tariff  (currently  9  percent)  would  not  be 
reduced  until  2001.   This  result  would  be  unacceptable  to  ANSAC 
and  serves  as  an  illustration  in  support  of  ANSAC's  request  for 
duty  elimination  or,  at  the  minimum,  deeper  and  more  immediate 
tariff  cuts  on  soda  ash  as  permitted  under  the  Harmonization 
Proposal. 

A  second  and  related  issue  involves  the  precise  month  for 
which  the  base  period  is  calculated.   This  is  a  somewhat  unique 
issue  relevant  to  ANSAC's  longstanding  effort  to  eliminate 
Brazil's  soda  ash  tariff. 

More  specifically,  the  Brazilian  tariff  was  reduced  from  20 
to  15  percent  ad  valorem  effective  October  1,  1992.   If  the  base 
period  is  January  1,  1992  rather  than  December  31,  1992  the 
outcome  would  affect  the  level  of  market  access.   Obviously,  this 
is  an  important  distinction  for  ANSAC  since  the  lower  the  applied 
tariff  rate  that  is  used  the  sooner  ANSAC  will  achieve  a  tariff 
reduction  and  therefore  be  able  to  increase  its  exports. 

Third  is  the  issue  of  GATT  bindings.   ANSAC's  understanding 
is  that  each  country  adopting  the  Harmonization  Proposal  will  be 
required  to  GATT-bind  its  tariffs  at  the  harmonized  rate  which, 
in  the  case  of  soda  ash,  is  scheduled  to  be  5.5  percent  for  each 
country  adopting  the  proposal.   In  Brazil,  as  well  as  Indonesia, 
South  Africa,  Thailand  and  the  Philippines,  ANSAC  is  concerned 
that  either  current  soda  ash  producers  or  prospective  producers 
may  seek  to  increase  their  country's  applied  tariff  rates. 
Consequently,  GATT  bindings  to  zero  or,  at  the  minimum,  at 
Harmonized  levels  are  vital  to  ANSAC.   Similarly,  ANSAC  requires 
assurances  that  GATT  Signatories  will  not  increase  their  tariffs 
above  current  levels  during  the  tariff  reduction  period  set  forth 
in  the  harmonization  schedule. 

Last  is  the  issue  of  country  coverage.   It  is  key  to  ANSAC's 
ability  to  increase  U.S.  soda  ash  exports  that  (in  order  of 
priority):   (1)  Brazil,  (2)  Korea,  (3)  India,  (4)  Philippines, 
(5)  Thailand,  and  (6)  South  Africa  adopt  the  Harmonization 
Proposal  and  that  bilateral  negotiations  result  in  tariff 
elimination  or  significantly  reduced  tariff  levels  than  those  set 
forth  in  the  Harmonization  Proposal.   In  the  case  of  India,  the 
85  percent  applied  tariff  and  112.75  percent  net  effective  import 
fee  act  as  an  embargo  to  U.S.  soda  ash  exports,  resulting  in  the 
annual  loss  of  $20  million  in  exports  to  India. 

Overall,  ANSAC  estimates  that  if  the  GATT  Signatories  were 
to  adopt  the  zero-for-zero  initiative,  there  would  be  an  increase 
of  nearly  $1  billion  in  U.S.  soda  ash  exports  and  an  increase  of 
thousands  of  jobs  in  Wyoming,  Oregon,  California  and  elsewhere. 

We  respectfully  request  that  this  statement  be  included  in 
the  printed  record  of  the  hearing. 


Sincerely, 


-;^/j;€2)k*-^ 


lorin   F.    McDermid 
President 
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ANSAC'8  aSOODAY  ROUND  HARKET  ACCESS  PRIORITIES 


ZERO-FOR-ZERO 
MUST  HAVE  COUNTRIES 

Country 

HTSNo. 

Current  Duty  Rate 

1.   Brazfl 

2836.20.00.00 

10% 

2.    Korea 

2836.20.00.00 

9% 

3.   Japan 

2836.20.20.00 

3.9% 

4.    South  Africa 

2836.20 

10% 

IF  MO  ZERO-FOR-ZERO 
CHEMICAL  HARMONIZATION  TOP  PRIORITIES 


Country 

(in  order  of 

priority) 

Current  Duty 
Rate 

ANSAC  Request 

1.   Brazil 

10%  ad  valorem 
(effective  July  1, 
1993) 

Duty  elimination  and  GATT  binding  to 
zero  or  alternatively  to  10%  (GATT 
binding  is  of  critical  importance) 

2.  Korea 

9% 

Immediate  to  zero  and  GATT  bound; 
Harmonization  Proposal  will  not  provide 
additional,  minimum  access  until  2001; 
Korea  misclassified  soda  ash  to  keep 
tariff  high  when  Trade  Action  Plan 
implemented  in  1989. 

3.   India 

85%  ad  valorem 
112%  net  effective 
import  fee 

India  adoption  of  Harmonization 
Proposal  or  alternatively  "front  end" 
bilateral  reduction  of  duty  to  15%  and 
GATT  binding 

4.    Indonesia 

5% 

Priority  is  GATT  binding  to  5%  in  view 
of  threat  of  local  production  and 
increase  of  duty  to  30% 

5.   South  Africa 

10% 

Priority  is  immediate  tariff  elimination 
and  GATT  binding  to  zero 

6.  Thailand 

13% 

Immediate  tariff  elimination;  priority  is 
GATT  binding  to  zero  or  Harmonization 
rate.  5.5% 

7.   Philippines 

10% 

Immediate  tariff  elinunation;  priority  is 
GATT  binding  to  zero  or  Harmonization 
rate,  5.5% 
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STATEMENT 

ON  BEHALF  OF 

CONE  MILLS  CORPORATION 

AND  JOHN  WOLF  DECORATIVE  FABRICS 

CONCERNING  GENERAL  AGREEMENT  ON  TARIFFS  AND  TRADE  (GATT) 

FOR  THE  RECORD  OF 

SUBCOMMITTEE  ON  TRADE  OF  THE 

COMMITTEE  ON  WAYS  AND  MEANS 

A  HEARING  ON 

THE  URUGUAY  ROUND 

NOVEMBER  19,  1993 


I.  Introduction. 

This  statement  is  submitted  on  behalf  of  Cone  Mills  Corporation  ("Cone")  and 
John  Wolf  Decorative  Fabrics  ("John  Wolf"),  a  division  of  Cone  located  in  New  York, 
New  York.   Cone,  founded  in  1891,  is  a  major  textile  manufacturer  and  producer  whose 
headquarters  are  located  in  Greensboro,  North  Carolina.  Cone  Mills  has  over  7,000 
employees  with  plants  located  in  North  Carolina,  South  Carolina,  and  Mississippi. 

This  statement  addresses  provisions  in  the  Uruguay  Round  of  the  GATT 
negotiations  relating  to  the  protection  of  intellectual  property  rights,  the  TRIPs 
provisions.   Before  delineating  specific  comments  on  and  concerns  about  the  TRIPs  text. 
Cone  Mills  wishes  to  commend  the  Subcommittee  on  Trade,  its  Chairman,  Mr.  Gibbons, 
£md  the  U.S.  Trade  Negotiators  for  their  efforts  and  results  to  date  in  negotiating  an 
international  framework  for  the  protection  of  intellectual  property  rights.   Such  a 
framework  is  clearly  and  urgently  needed  as  the  system  in  existence  today  can  best  be 
described  as  an  international  jungle  in  which  legitimate  businesses  are  preyed  upon  by 
unscrupulous  parasites.  The  outcome  of  the  negotiations  has  vast  implications  for 
American  industry:   businesses  like  Cone  and  John  Wolf  have  the  most  to  benefit  and, 
conversely,  the  most  to  lose  from  the  TRIPs  provisions. 

n.   GATT  TRIPs  Provisions:   Specific  Concerns  and  Recommendations. 

A.  Recommendations. 

Cone  Mills  and  John  Wolf  have  the  following  recommendations  regarding 
the  current  TRIPs  agreement: 

1.  The  TRIPs  agreement  should  be  revised  to  require  protection  for  textile 
fabric  designs  as  items  of  copyright;  in  doing  so,  the  governments 
participating  in  the  GATT  agreement  should  uniformly  establish  copyright 
protection  as  the  legal  regime  for  the  protection  of  textile  designs. 

2.  The  transition  rules  for  developing  countries  should  be  the  same  as  for 
developed  countries:  one  year. 

B.  Discussion. 

1.  Textile  Design  Protection  Under  Copyright  Law.   Protection  of  textile 
fabric  designs  should  be  recognized  under  copyright  laws,  not  as  industrial 
designs.   It  is  encouraging  that  the  proposed  TRIPs  text  of  the  GATT 
recognizes  that  textile  fabric  designs  should  be  afforded  protection  as  the 
property  of  the  owners  of  the  designs.  However,  the  TRIPs  proposal 
establishes  a  dual  system  for  protection  as  either  items  of  copyright  or 
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items  of  industrial  design  (Section  4,  Article  25).  The  potential  for  each 
country  to  determine  whether  ownership  rights  arise  under  its  copyright  or 
design  laws  has  serious  shortcomings  which  could  diminish  the  level  of 
protection  now  afforded  fabric  designs. 

There  is  a  need  to  establish  a  single  standard  for  the  protection  of 
textile  designs  as  items  of  copyright  for  the  following  reasons: 

First,  the  standards  for  evaluating  and  registering  industrijil  designs 
as  opposed  to  items  of  copyright  are  different.   Textile  fabric  designs  are 
into  the  types  of  items  normally  considered  to  be  copyright  protected. 
They  are  artistic  creations  with  commercial  applications.   As  such,  they  are 
most  readily  understood  as  items  of  copyright,  not  as  functional  designs. 
John  Wolf  routinely  copyrights  its  fabric  designs  in  the  United  States.   Such 
action  is  simple  and  inexpensive,  yet  it  creates  a  record  of  ownership  rights 
which  should  be  recognized  throughout  the  world. 

Industrial  designs  are,  on  the  other  hand,  articles  of  utilitarian 
application  which  have  distinct  features.  Automobile  parts  are  an  example 
of  this  type  of  article.  The  United  States  has  no  industrial  design  law,  and 
the  closest  our  law  comes  to  recognizing  industrial  designs  are  design 
patent  provisions.  These  rules  are  more  closely  associated  with  inventions 
than  artistic  creations  and  have  higher  standards  of  originality  than  those 
items  protected  under  copyright  law.  Textile  designs  should  be  afforded 
protection  under  copyright  laws;  to  do  otherwise  aeates  confusion  and  the 
opportunity  to  avoid  adequate  protection  of  the  design. 

Second,  recognition  of  a  dual  system  establishes  costly  and 
cumbersome  procedures  for  registration  on  a  country-by-country  basis.   The 
effect  is  to  reduce  the  protection  available  as  every  design  would  have  to 
be  registered  in  countries  which  would  protect  designs  only  as  industrial 
designs  and  not  as  copyrights.  John  Wolf  averages  100  to  120  new  designs 
per  year  and  can  produce  as  many  as  200  per  year.  To  protect  its 
ownership  rights  as  contemplated  under  the  TRIPs  provisions,  John  Wolf 
would  be  required  to  register  in  each  country  which  offers  protection  under 
its  industrial  design  law  as  well  as  copyright  the  design  in  the  United 
States.   Registration  of  each  design  in  each  coimtiy  creates  an 
administrative  requirement  which  effectively  reduces  the  level  of 
protection.  This  assumes  that  the  registration  in  each  of  the  countries 
could  be  accomplished  quickly  and  easily.  This  may  not  be  the  case,  and 
delays  in  registration  and  the  standards  for  such  registration  could 
effectively  negate  any  protection  which  is  afforded. 

2.   Lengthy  Transition  Period  For  Developing  Countries.  The  transition 
period  for  developing  countries  is  too  long.   The  current  draft  provides 
developing  countries  with  five  years  to  bring  their  rulings  for  protection 
into  compliance  with  TRIPs.  This  is  unnecessarily  long.   Most  countries 
have,  in  the  area  of  copyright,  signed  the  Berne  Convention.   Their  laws 
should  be  compatible  with  the  principle  of  TRIPs.  A  lengthy  delay  for 
bringing  laws  into  compliance  could  undo  the  progress  which  has  already 
been  made.  A  five  year  transition  period  only  provides  a  means  of 
delaying  the  implementation  of  protections  which  are  contemplated  under 
the  agreement. 

In  recommending  that  the  agreement  incorporate  a  universal 
copyright  standard  for  fabric  designs,  we  realize  that  we  are  in  the  final 
phases  of  the  GATT  negotiations.   However,  revisions  are  needed  in  the 
TRIPs  agreement  relating  to  textile  fabric  designs.  The  current  TRIPs 
agreement  recognizes  that  fabric  designs  are  to  be  afforded  protection.   It 
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however,  fails  to  establish  a  universal  standard  of  copyright  protection, 
which  is  needed  is  protection  is  to  be  effective. 

m.  Explanation  of  Recommendations. 

To  appreciate  the  foregoing  concerns  and  recommendations,  it  is  important  to 
understand  the  nature  of  Cone  Mills'  international  operations  and  John  Wolf's  position 
as  a  major  developer  and  marketer  of  printed  textile  fabric  designs  throughout  the  world. 

A.  International  Operations. 

Cone  is  a  U.S.  textile  manufacturer  and  anticipates  that  much  of  its  future 
growth  will  be  in  the  competitive  international  marketplace.  It  is  the  largest 
producer  of  denim  fabrics  in  the  world  and  is  the  largest  printer  of  home 
furnishings  fabrics  in  the  United  States.   Net  sales  were  $633  million  in  1991  and 
$705  milUon  in  1992.  It  operates  in  two  business  segments:   apparel  fabrics  and 
home  furnishings  products,  representing  72%  and  28%,  respectively,  of  1991  sales. 
AU  manufacturing  is  performed  in  the  United  States,  with  sales  and  marketing 
activities  conducted  through  a  worldwide  distribution  network. 

Cone  Mills  services  the  home  furnishings  markets  through  three  divisions: 
Carlisle  Finishing  Company,  John  Wolf  Decorative  Fabrics,  and  Olympic  Products 
Company.  Carlisle  is  the  largest  commission  printer  of  decorative  home  fabrics  in 
the  United  States  and  provides  custom  printing  services  to  leading  home 
furnishings  stylists  and  distributors.  John  Wolf  is  one  of  the  country '  s  leading 
designers  and  marketers  of  printed  and  soUd  woven  fabrics  for  use  in  upholstery, 
draperies  and  bedspreads.  Olympic  is  a  diversified  producer  of  polyurethane 
foam  and  related  products  used  in  upholstered  furniture,  mattresses,  quilted 
bedspreads  and  carpet  padding. 

John  Wolf  sells  its  decorative  fabrics  throughout  the  world.  Approximately 
20%  of  net  1992  sales  of  $53  milUon,  or  $10.6  million,  were  exports.  International 
sales  are  focused  on  Europe,  the  Middle  East,  the  Pacific,  and  the  Far  East.  John 
Wolf  recently  acquired  a  second  operation  in  Miami,  Florida  which  will  act  as  a 
window  to  Central  and  South  America,  where  regional  sales  are  expected  to 
increase. 

B.  Fabric  Designs:  Artistic  Creation  and  Commercial  Development 

The  unauthorized  and  illegal  copying  of  copyrighted  textile  fabric  designs  is 
a  major  concern  for  John  Wolf.  Commonly  known  as  a  "knock-off",  this  activity 
has  experienced  a  sharp  increase  and  represents  a  fwssible  detriment  to  the 
company's  future  growth  in  international  markets.  As  exports  constitute  a 
growing  component  of  current  sales  and  are  anticipated  to  be  an  increasing 
element  of  future  sales,  knock-offs  pose  a  threat  to  the  long-term  expansion  and 
stability  of  John  Wolf  and  other  fabric  manufacturers  in  the  international 
marketplace. 

A  print  fabric  design  is  an  artistic  design  which  John  Wolf  either  acquires 
or  develops.  Such  designs  are  printed  on  various  types  of  fabrics  which  are  then 
sold  for  purposes  that  include  home  furnishing  such  as  upholstered  furniture, 
draperies  and  bedding.  A  textile  fabric  design  originates  as  an  artistic  creation. 
John  Wolf's  rights  to  the  design  arise  through  its  creation  by  employees  of  John 
Wolf  or  through  the  purchase  of  the  design  by  John  Wolf.  The  designs  which  are 
purchased  come  from  artwork  reviewed  in  trade  shows  throughout  the  world. 
Frankfurt,  Germany,  for  example,  hosts  a  major  trade  show  where  designs  are 
exhibited.  To  protect  the  print  design,  it  is  routinely  copyrighted  in  the  United 
States.   Any  duplication  is  prohibited  without  express  license  or  royalty. 
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The  purchase  of  a  design  is  the  first  step  in  bringing  a  design  to  market.   A 
significant  investment  of  money,  time,  and  effort  are  involved  in  transferring  the 
design  from  a  printed  design  to  a  finished  fabric.   After  the  design  is  purchased, 
there  is  an  artistic  breakdown  on  engraved  metal  plate  of  twelve  to  sixteen  plates, 
one  plate  per  color.   Once  the  engraving  is  completed,  it  is  then  transferred  to  a 
greige  fabric  where  a  prototype  is  developed  after  several  different  runs  to  test 
the  engraving  and  to  develop  a  satisfactory  product. 

The  prototype  then  is  painted  on  paper  to  refine  the  colors.  The  plates  are 
then  prepared  which  are  transferred  to  the  finishing  plant.   Several  additional  test 
runs  are  undertaken  at  the  plant  and  samples  are  ultimately  produced.   Once 
samples  are  prepared,  a  worldwide  marketing  effort  begin  through  trade  shows 
and  distribution  of  agents  throughout  the  world. 

In  addition,  initial  runs  of  fabric  must  be  made  to  accommodate  orders. 
These  runs  are  made  prior  to  sales.   Many  of  the  initial  fabrics  which  result  from 
the  designs  may  be  poor  sellers.   However,  it  is  necessary  to  have  the  goods 
available  for  shipment  to  meet  demand.  Therefore,  popular  designs  are  used  to 
compensate  for  slow  sellers.  The  popular  designs  are,  however,  the  very  ones 
which  ultimately  are  knocked-off. 

In  summary,  the  printed  fabric  patterns  are  the  result  of  extensive  artistic 
and  creative  effort,  manufacturing  technology,  and  product  marketing  and 
development.  The  designs,  once  copyrighted  in  the  United  States,  are  then 
produced  and  exported  throughout  the  world.  The  copyrighted  design  represents 
property  of  substantial  value  to  Cone  Mills,  and  jmy  duplication  is  prohibited 
without  an  express  license  or  loyalty. 

C.   Inadequate  International  Protection  and  Losses  to  U.S.  Industry. 

The  extensive  investment  made  in  a  fabric  design  makes  its  protection 
throughout  the  world  essential.  The  standard  procedure  to  obtain  this  protection 
is  to  copyright  the  design  in  the  U.S.  This  should  be  recognized  internationally  in 
countries  which  are  signatories  to  the  Berne  Convention.  Unfortunately,  there  are 
many  parts  of  the  world  where  a  U.S.  copyright  offers  no  protection  even  if  the 
country  in  which  the  infringement  occurs  has  signed  the  Berne  Convention.  Many 
of  these  coimtries  have  been  identified  under  Special  301  of  our  trade  laws. 

Companies  located  in  these  countries  are  allowed  to  engage  in 
unauthorized  copying  of  fabric  designs  without  fear  of  legal  action.  These 
companies  are  careful  not  to  sell  their  products  in  the  U.S.  and  ,  therefore, 
operate  outside  the  reach  of  our  laws.    Their  products  are  sold  in  countries 
outside  of  the  United  States  where  enforcement  is  weak.  The  companies  engaged 
in  the  practice  are  located  in  countries  with  poor  and  inadequate  protection 
against  the  practice. 

Under  these  circumstances,  it  is  virtually  impossible  to  halt  the  practice 
except  in  very  expensive  and  highly  publicized  actions  in  which  the  local 
authorities  cooperate  with  the  companies  whose  designs  have  been  stolen.  While 
it  is  difficult  to  put  a  precise  estimate  on  the  sales  which  are  lost  due  to  knock- 
offs,  John  Wolf  has  been  successful  in  several  cases  in  countries  where  there  is 
protection  for  fabric  designs.  This  experience  indicates  that  the  magnitude  of  the 
problem  is  great.   Based  upon  the  experience  gained  from  these  prior  cases,  it  is 
estimated  that  35%  of  sales  are  lost  due  to  knock-offs.  In  other  words,  net  sales 
for  John  Wolf  would  be  35%  greater  absent  the  theft  of  its  textile  fabric  designs. 

The  damages  caused  by  the  copyrighted  infringement  reach  far  beyond  lost 
profits.  Each  successful  fabric  pattern  is  a  culmination  of  substantial  investments 
in  acquiring  the  design  and  printing  the  pattern,  such  as  the  cost  of  initial 
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drawing,  engraving,  color  work,  ink  and  dye,  and  screens.  There  are  other  fixed 
costs  involved  which  include  the  cost  of  initial  inventory,  the  cost  of  international 
marketing,  and  the  expenses  incurred  in  acquiring  the  exclusive  copyright  and 
license  of  each  design.  The  direct  cost  for  producing  a  design  amounts  to  an 
investment  of  approximately  $50,000. 

Additional  costs  also  are  associated  with  marketing  and  distribution  of  the 
product.   These  revolve  around  attendance  at  trade  shows,  preparation  of  sales, 
distribution  of  samples,  and  maintaining  an  international  marketing  and  sales 
force.  The  cost  per  design  of  this  phase  of  the  development  of  the  design  is 
conservatively  $10,000  per  design.  Additional  investment  is  involved  in  the  plant 
and  the  equipment  which  is  in  the  Carlisle  finishing  division  for  the  actual 
production  of  the  material.  This  cost  has  not  been  calculated  for  purposes  of  this 
discussion  as  part  of  the  cost  of  a  single  design.  However,  it  also  should  be 
factored  into  any  computation  of  the  total  investment  in  each  design.  Excluding 
cost  of  plant  and  equipment  for  the  manufacturer  of  the  design,  the  total  cost 
invested  in  each  of  the  designs  is  exceeds  $60,000  per  design. 

Furthermore,  fabric  patterns  produced  by  the  infringer  are  generally 
inferior  in  quality.  Thus,  Cone  Mills'  reputation  and  prestige  in  the  international 
marketplace  is  damaged.   Initially,  however.  Cone  is  mistakenly  perceived  to  be 
responsible  for  the  cheap  imitations.  Thus,  established  business  relationships  are 
jeopardized.  As  a  result.  Cone  suffers  loss  of  future  sales  and  market  share  as 
well  as  the  loss  in  growth  opportunities.  Consequently,  Cone  Mills  must  expend 
additional  time  and  money  to  maintain  its  business  relationships  and  to  enforce  its 
legitimate  property  rights. 

The  need  to  purchase,  create,  and  prepare  for  market  more  fabrics  each 
year  than  are  sold  should  not  be  underestimated.   An  average  of  100  to  124 
patterns  are  created  each  year.  This  means  that  with  an  investment  of  $60,000 
(which  is  conservative)  per  pattern,  a  total  investment  of  $6  million  to  $7.4  million 
per  year  is  made  in  patterns  for  sale  throughout  the  world.   In  some  years,  as 
many  as  200  fabric  designs  are  created  and  brought  to  market.  In  these  years,  the 
capital  investment  approaches  $12  million. 

Recovery  of  these  substantial  capital  costs  cannot  be  viewed  on  a  cost  per 
fabric  design  basis.  Of  the  total  designs  which  are  marketed  annually,  only  50% 
eventually  recoup  the  initial  capital  cost.  Approximately  another  20%  fail  to 
recover  their  initial  capital  investment.  The  remaining  30%,  therefore,  must  carry 
the  entire  product  line  and  account  for  most  of  the  return  on  the  capital 
investment.  These  economic  facts  mean  that  although  an  individual  pattern  may 
be  copied,  the  damage  resulting  fi-om  the  knock-off  is  magnified  immensely. 
Knock-offs  are  only  of  the  popular  patterns,  not  the  ones  which  do  not  sell.  A 
knock-off  substantially  curtails  the  sale  of  a  popular  pattern  and  is  thus  more 
damaging  in  terms  of  overall  investment  return  than  one  would  otherwise  assume 
based  upon  a  mere  analysis  of  the  cost  per  pattern.   Knock-offs  substantially 
increase  investment  risk  and  reduce  investment  return. 

Finally,  it  is  virtually  impossible  for  a  manufacturer  to  print  a  fabric  which 
is  a  copy  without  realizing  that  it  is  so  doing.  One  of  the  defenses  which  has  been 
raised  is  that  the  patterns  are  brought  to  the  copying  mill  by  a  third  party  and, 
therefore,  the  mill  is  not  responsible  for  the  knock-off.  This  is  not  the  normal 
business  practice.   No  mill  will  print  a  copy  unless  it  has  the  selvage  (the  outer 
edge  of  the  fabric)  upon  which  the  pattern  owner's  name  is  printed  together  with 
a  letter  from  the  owner  requesting  that  it  print  it.  The  selvage  clearly  indicates 
the  ownership  of  the  goods.  Anyone  printing  from  a  sample  without  selvage  is 
clearly  on  notice  that  it  is  printing  pirated  goods.  Even  if  selvage  is  furnished, 
verification  of  ownership  of  the  design  is  a  prerequisite  to  printing.  Therefore,  it 
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is  highly  unlikely  that  anyone  following  normal  industry  practice  would  knock-off  a 
design  without  realizing  that  it  is  doing  so. 

rv.  Protection  of  Textile  Fabric  Designs  and  GATT:  The  Example  of  Pakistan. 

The  TRIPs  proposal  moves  in  the  right  direction  because  it  specifically  requires 
that  signatories  are  to  protect  textile  designs.  The  need  to  strengthen  international 
protection  of  textile  fabric  designs  is  best  illustrated  by  a  case  example  involving  the 
country  of  Pakistan.   Pakistan  is  currently  on  the  Watch  List  under  Sf>edal  301.   It  is  also 
the  subject  of  a  special  "out-of-cycle  "  interagency  study  to  review  its  practices  relating 
to  the  protection  of  intellectual  property  rights.  A  major  positive  aspect  of  the  TRIPs 
text  is  that  it  establishes  the  principle  that  textile  fabric  designs  are  to  be  proteaed.   In 
the  current  situation,  the  interplay  between  a  country's  copyright  law  and  its  industrial 
design  law  results  in  no  protection.   Pakistan  is  an  example. 

An  analysis  of  the  Pakistani  law  relating  to  protection  of  ownership  rights 
applicable  to  fabric  designs  demonstrates  that  the  law  as  written  virtually  eliminates 
possible  legal  course  of  action  agsiinst  companies  located  in  Pakistan  for  unauthorized 
copying  of  fabric  designs.  American  copyright  owners  are  accorded  copyright  protection 
in  Pakistan  pursuauit  to  both  the  Convention  for  the  Protection  of  Literary  and  Artistic 
Works  (Berne  Convention)  and  the  Universal  Copyright  Convention  (U.C.C).   The 
U.C.C.  explicitly  subordinates  itself  to  the  Berne  Convention,  which  is  considered  to  be 
the  primary  multilateral  treaty  throughout  the  world.  ^SS.-  The  Law  of  Copyright  § 
17.01[B]  (1989). 

Thus,  as  the  U.S.  and  Pakistan  are  both  members  of  the  Berne  Convention,  Berne 
is  the  applicable  treaty.   In  addition,  because  of  its  less  formalistic  tenor,  the  Berne 
Convention  provides  superior  protection.  Specifically,  unlike  the  U.C.C,  which  mandates 
notice  of  copyright  as  a  prerequisite  to  protection,  the  Berne  Convention  affords 
protection  without  any  such  formality.  See:  D.  Nimmer,  NatioiL  Duration.  ViolatioiL 
Harmonization:  An  International  Copyright  Proposal  for  the  United  States,  in  Global 
Intellectual  Property  Series  303  (Practising  Law  Institute  Vol.  55,  No.  2,  1992). 

However,  while  the  Berne  Convention  sets  forth  the  basic  framework  for 
copyright  protection  abroad,  it  does  not  guarantee  adequate  enforcement  and  the 
availability  of  effective  remedies  for  infringement.  For  instance,  while  the  Berne 
Convention  mandates  "copyright  subsistence"  without  formaUties,  it  does  not  prohibit 
the  imposition  of  prerequisites  for  certain  remedies  such  as  statutory  damages  and 
attorneys  fees.  5^:  The  Law  of  Copyright  §  17.01[B]  (1989).   Secondly,  the  Berne 
Convention  prescribes  only  a  minimum  level  of  protection.  As  the  laws  of  the  country 
where  protection  is  sought  apply,  enforcement  is  wholly  dependant  upon  their 
effectiveness.  Thus,  while  "national  treatment"  as  mandated  by  the  Berne  Convention, 
requires  member  countries  to  grant  the  same  level  of  protection  to  foreign  works  as  that 
given  to  domestic  works,  if  the  national  copyright  laws  are  ineffective,  such  as  those  in 
Pakistan,  foreign  copyright  owners  have  little  protection  in  that  country.  Id. 

Copyright  Ordinance,  1962,  as  amended  by  Copyright  (Amendment)  Act  1973  (the 
"Ordinance"),  governs  the  protection  of  copyrights  in  Pakistan.  In  September  1992, 
legislation  became  law  which  made  the  changes  in  the  Ordinance,  but  nothing  was  done 
to  address  problems  surroimding  protection  of  textile  fabric  designs.  Also,  it 
strengthened  penalties  against  infringement.  However,  to  date,  there  has  been  no 
change  with  regard  to  the  enforcement  of  protection  of  the  rights  of  owners  of  copyrights 
in  Pakistan. 

Pakistan '  s  Copyright  Ordinance  fails  to  protect  adequately  textile  fabric  designs. 
Fabric  designs  fall  within  the  scope  of  the  Ordinance.  The  Ordinance  covers  artistic 
works  and  defines  such  works  as  "...an  engraving.. .and  any  other  work  of  artistic 
craftsmanship...."  Copyright  Ordinance,  §  2(c)  (1962),  as  amended  by  Copyright 
(Amendment)  Act  (1973). 
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Presumably  textile  fabric  designs  would  come  within  the  parameters  of  an  artistic 
work,  either  as  an  engraving  or  as  another  work  of  artistic  craftsmanship.  However,  this 
provision  has  limited  applicability  as  it  does  not  cover  commercially  reproduced  works. 
In  addition,  the  ordinance  excludes  from  its  provisions  "...any  design  which  is  registered 
under  the  Patents  and  Design  Act,  1911."  Id.  §  12. 

The  standards  under  the  Patents  and  Designs  Act  raise  questions  as  to  whether 
fabric  designs  are  covered  .  This  leaves  the  owner  of  a  textile  design  in  a  "no-win" 
situation.  If  the  textile  is  not  covered  under  national  copyright  law,  it  then  must  register 
under  the  Pakistani  design  law  and  meet  the  standards  for  protection  under  the  design 
law.  If  it  does  not  meet  the  design  law  standards,  the  fabric  design  is  not  covered  under 
either  design  or  copyright  law.  The  textile  design  is,  therefore,  left  without  any 
protection. 

The  current  draft  provisions  for  TRIPs  alleviate  this  situation  and  specifically 
require  protection  as  either  a  copyright  or  an  industrial  design.  This  is,  therefore,  a 
positive  step.   However,  as  previously  discussed,  the  dual  system  of  protection  under 
either  design  or  copyright  law  creates  problems  which  should  be  resolved  in  favor  of  a 
uniform  system  of  copyright  protection. 

V.  Conclusion. 

In  the  U.S.  and  other  countries,  fabric  designs  are  recognized  as  works  of  art 
subject  to  copyright  To  permit  countries  to  impose  an  industrial  design  standard  for 
fabric  designs  with  separate  registration  of  each  design  in  each  country  undermines  the 
protection  which  is  sought.  This  would  be  extremely  burdensome  and  provide  a  large 
opportunity  for  countries  to  ignore  copyright  protection  and  potentially  impose 
burdensome  requirements  for  registration  under  a  design  law. 
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TESTIMONY  OF  CLYDE  V.  PRESTOWITZ,  JR. 
PRESIDENT.  ECONOMIC  STRATEGY  INSTITUTE 


Since  the  early  1980s,  it  has  been  evident  that  the  world  trading  system  is  in  trouble.  There  are 
many  reasons  for  this,  but  the  primary  one  is  that  principles  and  practices  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT)  result  in  imequal  treatment  among  major  trading  nations 
and  in  particular  they  put  the  United  States  at  a  disadvantage.  New  niles  that  bring  all  world 
traders  to  U.S.  levels  of  market  openness  and  that  guarantee  trade  and  investment  on  the  basis 
of  equally  competitive  conditions  for  participants  are  absolutely  essential  to  some  in  the  GATT 
multilateral  system. 

The  objectives  of  the  Uruguay  Round  was  to  achieve  such  a  set  of  new  rules  and  conditions. 
Unfortunately,  the  current  DunJcel  draft  agreement  does  not  come  close  to  reaching  the  objectives. 
Indeed,  the  United  States  could  well  be  worse  off  with  the  Dunkel  agreement  than  with  no 
agreemenL  By  failing  adequately  to  protect  intellectual  property  and  to  curb  subsidies,  industry 
targeting,  and  other  trade  distorting  practices,  the  potential  of  the  Dunkel  draft  to  seriously 
damage  the  U.S.  economy  is  great  while  the  likely  gain  appear  limited.  It  is  therefore,  of  great 
importance  that  U.S.  negotiators  focus  on  the  following  problem  areas  and  try  to  correct  them. 


Problems  with  Unigaay  Round 


L  U.S.  Strategy  for  the  Round  was  ixwrlv  conceived  and  negotiated 

The  original  U.S.  strategy  was  to  slash  agricultural  subsidies  and  trade  barriers,  to  gain  access 
to  foreign  markets  for  services  equivalent  to  that  granted  here,  to  phase  out  textile  quotas,  and 
to  create  a  better  trading  enviroimient  by  winning  stronger  intellectual  property  protection, 
reduced  tarifis  and  subsidies,  and  stronger  international  rules  against  unfair  trade. 

This  agenda,  however,  was  poorly  conceived.  It  placed  great  emphasis  on  agriculture  (less  than 
20  percent  of  U.S.  trade)  and  services  trade  (a  relatively  small  job  creator)  while  largely  ignoring 
the  foreign  industrial  targeting,  keiretsu,  cartel,  and  secretive  regulatory  and  administrative 
practices  that  have  bedeviled  U.S.  manufacturing  trade  (the  vast  bulk  of  our  trade)  for  decades. 
In  fact,  these  issues  have  been  the  source  of  most  of  the  major  trade  disputes  of  the  past  twenty 
years. 

Further  because  we  have  not  negotiated  well,  even  the  small  gains  conceivable  from  this  agenda 
are  not  likely  to  be  realized.  None  of  our  original  objectives  are  even  close  to  achievement 
Gains  on  agriculture  and  tariffs  are  much  smaller  than  originally  desired,  and  we  face  pressure 
to  pay  for  them  with  concessions  that  would  disadvantage  our  manufacturing  and  service 
industries  and  weaken  our  ability  to  deal  with  unfair  trade  practices.  Although  some  of  our 
negotiators  claim  to  have  made  no  such  concessions,  the  text  of  the  Dunkel  draft  belies  their 
words. 
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n.   The  Dunkel  Draft  will  weaken  U;S.  Trade  Laws 

The  U.S.  is  far  and  away  the  world's  most  open  maiket  Moreover,  the  U.S.  system  is  totally 
transparent;  other  nations  can  and  do  use  our  procedures  to  force  us  to  adhere  to  virtually  all 
established  rules.  Thus,  any  agreement  that  does  not  fully  open  foreign  markets  will  tend  to  lock 
U.S.  industry  into  a  disadvantageous  position.  And  because  the  GATT  allows  the  application  of 
vastly  different  national  rules  to  govern  trading  practices  rather  than  enforcing  a  common 
standard  of  behavior,  U.S.  exporters  are  almost  certain  to  face  unequal  conditions. 

From  this  perspective,  the  most  important  problem  is  the  dispute-settlement  clause  of  the  Dunkel 
text,  which  requires  that  all  disputes  be  arbitrated  by  mandatory  GATT  dispute  panel  procedures. 
This  clause  would  effectively  nullify  present  Section  301  authority  to  take  action  against  unfair 
trade,  because  using  301  after  exhausting  GATT  procedures  would  violate  the  new  GATT  rules, 
and  could  unleash  GATT  retaliation  against  us.  Thus,  it  is  extremely  unlikely  that  we  would  use 
301  if  the  current  draft  text  is  adopted.  It  has  been  precisely  the  leverage  created  by  the  threat 
of  301  that  has  opened  many  foreign  markets  to  U.S.  producers—including  the  Japanese 
semiconductor  market  and  the  Brazilian  computer  market-and  that  has  resulted  in  better 
intellectual  property  protection  from  our  trading  partners.  Without  301,  our  leverage  for  future 
market-opening  initiatives  would  be  gone.  The  draft  text  would  also  exempt  from  GATT  dispute- 
settlement  procedures  any  complaints  against  practices  such  as  cartel-like  behavior,  administrative 
guidance,  collusion,  and  other  complex  barriers  not  addressed  by  the  Uruguay  Round.  Such 
practices  forever  would  therefore  be  placed  beyond  remediation. 

The  draft's  effect  on  U.S.  anti-dumping  regulations  would  be  nearly  as  bad.  When  Congress 
created  negotiating  authority  for  the  Uruguay  Round,  it  specified  that  the  anti-dumping 
regulations  were  to  be  strengthened.  In  fact,  all  provisions  of  the  current  Dunkel  text  would 
weaken  them.  Circumventing  anti-dumping  duties  would  become  easier,  while  the  ability  of  U.S. 
industry  groups  to  file  cases  would  be  narrowed.  The  method  of  calculation  for  dimiping  would 
also  change  so  as  to  make  a  finding  of  dumping  more  difficult  to  obtain-while  providing  no 
disincentive  to  repeat  offenders.  In  short,  the  Dunkel  text  would  leave  key  U.S.  industries 
vulnerable  to  the  same  tactics  that  have  already  wiped  out  many  other  U.S.  industries,  ranging 
from  CB  radios  to  semiconductor  memory  chips. 


in.  The  Dimkel  Draft  is  unacceptable  on  Services  and  Intellectual  Property  Protection 
Evaluating  the  negotiations  on  services,  intellectual  property  protection,  and  subsidies  hinges  on 
the  fate  of  301.  Some  gains  toward  more  open  foreign  service  markets  have  been  made,  but  the 
Dunkel  text  would  not  even  come  close  to  giving  U.S.  services  firms  the  same  access  abroad  that 
foreign  firms  have  in  America.  In  most  cases,  for  example,  our  firms  would  not  even  be 
accorded  national  treatment  Without  the  potential  of  301,  adherence  to  the  services  draft  text 
would  lock  U.S.  companies  into  an  eternally  tilted  playing  field. 

The  same  is  true  for  subsidies  and  intellectual  property  (IP)  protection.  Although  there  are  some 
pluses  in  the  draft's  IP  provisions,  there  are  some  major  negatives,  including  provisions  that 
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would  allow  compulsory  licensing  of  patents,  deny  any  IP  protection  to  bio-technology  (one  of 
our  best  potential  growth  areas),  and  phase  in  IP  protection  for  pharmaceutical  products  over  a 
very  long  (10  year)  period.  Without  the  potential  of  301,  these  flaws  become  unacceptable. 
Further,  the  Dimkel  text  will  actually  legitimize  subsidies  that  are  now  actionable  under  U.S.  law. 
In  terms  of  ultimately  achieving  a  level  playing  field  in  these  critical  areas,  U.S.  companies 
would  be  better  off  with  a  series  of  bilateral  negotiations  that  utilize  the  potential  of  301  than 
with  the  present  GATT  deal 


rv.   The  Dunkel  Text  will  hurt  the  U.S.  Textile  Industry 

Under  the  Dimkel  text,  the  textile  quota  system  would  be  phased  out  without  requiring  in  return 
any  opening  of  the  closed  markets  of  some  of  the  biggest  textile  exporting  countries  like  India 
and  Thailand.  China  would  undoubtedly  be  the  big  winner  because  in  order  to  earn  foreign 
exchange,  it  can  and  does  export  without  regard  to  cost  This  means  that  China  can  displace 
virtually  all  other  suppliers  to  the  U.S.  market-including,  for  example,  Mexico.  No  one  is 
considering  the  implications  of  the  current  $25  billion  trade  deficit  with  China  rising  to  $50 
billion,  as  many  observers  are  forecasting. 


V.  Consequences  for  the  U.S.  Economy 

Recent  OECD  estimates  of  a  ten- year  world  GNP  gain  of  $220  billion  from  a  successful  Round 
are  not  impressive  Qess  than  $22  billion  annually  of  which  the  U.S.  share  would  be  only  $2  to 
3  billion)  further,  the  calculations  on  which  they  are  based  ignore  the  question  of  losses  America 
could  incur  from  the  GATT  talks'  failure  to  curb  unfair  trade  practices.  Yet  in  the  past  these 
practices  have  severely  damaged  key  U.S.  industries  such  as  semiconductors,  steel,  and  consumer 
electronics.  Thus,  the  current  draft  agreement  could  easily  worsen  the  U.S.  trade  deficit  by  $20 
to  30  billion  and  reduce  U.S.  GNP  growth  significantly,  costing  Americans  thousands  of  jobs. 


VI.  What  would  a  Successful  Conclusion  be  for  the  U.S.? 

A  "successful"  Uruguay  Round  means  that  we  must  change  the  Dunkel  text  clauses  that  would 
nullify  301  and  that  would  dilute  the  U.S.  anti-dimiping  regulations.  We  must  also  achieve 
further  curbs  on  industrial  subsidies  and  plug  the  holes  in  the  intellectual  property  clauses.  And 
we  must  gain  further  tariff  cuts  in  areas  such  as  forest  products  and  semiconductors,  while 
securing  a  more  level  playing  field  in  services.  Achieving  these  will  be  extremely  difficult,  but 
compromising  significantly  on  any  of  them  could  have  very  serious  consequences  for  the  U.S. 
economy. 

The  heart  of  the  matter  is  that  the  GATT  system  has  for  decades  maintained  a  situation  in  which 
the  U.S.  market  is  more  open  than  others.  This  situation  has  benefitted  others— who  have  come 
to  take  it  for  granted-and  the  United  States  has  accepted  it  for  Cold  War  reasons.  But  the  Cold 
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War  is  over,  and  American  world  leadership  now  increasingly  depends  on  our  prowess  in 
technology  and  industry  and  on  our  ability  to  invest  in  the  future,  rather  than  on  our  military 
might  We  can  no  longer  accept  GATT  premises  and  procedures  that  put  U.S.  industries  at  a 
disadvantage.  As  we  try  to  redress  the  inequalities  of  the  GATT,  other  countries  are  striving  to 
limit  our  options,  for  obvious  reasons. 

That  is  why  we  cannot  afford  at  this  time  to  give  up  our  ability  to  act  unilaterally.  I  recognize 
the  limits  of  unilateral  action  and  do  not  recommend  its  frequent  use.  Nor  do  I  contend  that  the 
United  States  must  have  such  power  indefinitely.  But  before  giving  it  away,  we  must  create  an 
international  trading  system  that  will  guarantee  equity  for  the  United  States,  and  we  will  need 
tlie  power  that  comes  from  our  trade  laws  to  achieve  such  equity. 
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BEFORE  THE 

SUBCOKJMnTEE  ON  TRADE,  COMMITTEE  ON  WAYS  AND  MEANS 

U.S.  HOUSE  OF  REPRESENTATIVES 


HEARING  ON  THE  URUGUAY  ROUND 
OF  MULTILATERAL  TRADE  NEGOTIATIONS 

WRITTEN  STATEMENT  OF  THE  FLORAL  TRADE  COUNCIL 


November  15.  1993 


I         INTRODUCTION 

These  comments  are  submitted  on  behalf  of  the  Floral  Trade  Council,  pursuant 
to  the  Honorable  Sam  M.  Gibbons'  Oaober  20,  1993,  announcement  of  a  public  hearing  on 
the  Uruguay  Round  of  Multilateral  Trade  Negotiations.  The  Roral  Trade  Council  is  a  U.S. 
trade  association  the  majority  of  whose  members  are  domestic  producers  or  wholesalers  of 
fresh  cut  flowers  in  the  United  States  and  is  located  at  1152  Haslett  Road,  Haslett, 
Michigan  48840  (telephoiK  (517)  339-9765).  These  comments  address  the  status  of  the 
market  access  negotiations  for  the  floricultural  industry  as  well  as  the  draft  phytosanitaty 
and  antidumping  provisions  of  the  Draft  Final  Act  ("Dunkel  Draft")  of  December  20,  1991. 

The  U.S.  firesh  cut  flower  industry  is  extremely  inqwrt-sensitive.  The  United 
States  is  the  only  major  flower-consuming  country  that  has  remained  open  to  in^rts  of 
fresh  cut  flowers.  Over  the  past  twenty  years,  the  U.S.  fresh  cut  flower  industry  has  been 
decimated  by  low-priced  imports.  In  order  for  the  U.S.  fresh  cut  flower  industry  to  benefit 
from  the  free  international  trade  envisioned  by  the  Uruguay  Round,  the  removal  of  tariff 
and  non-tariff  barriers  to  trade  in  potential  export  markets  is  imperative. 

Flowers  are  being  addressed  as  part  of  the  agriculture  negotiations.  Tariffs  ate 
expected  to  be  reduced,  from  the  year  1993  to  the  year  1999,  "on  a  simple  average  basis  by 
36  per  cent  with  a  minimum  rate  of  reduction  of  15  per  cent  for  each  tariff  line."  Dunkel 
Draft  at  L.I9  at  Part  B  (12/20/91).  The  Quad  Group  statement  of  July  7,  1993,  called  for 
the  addition  of  "as  many  sections  as  possible"  to  the  list  of  sectors  for  complete  tariff 
elimination.  On  September  28,  1993,  the  Floral  Trade  Council  formally  requested  that  the 
United  States  offer  duty-free  treatment  with  respect  to  imports  of  all  fresh  cut  flowers, 
classified  under  Harmonized  Tariff  Schedule  number  0603.10.  in  return  for  duty-free 
treatment  of  U.S.  exports  of  such  flowers.  FTC  Letters  to  Sec.  Espy,  U.S.  Department  of 
Agriculture  and  Ambassador  Kantor.  U.S.  Trade  Representative  (9/28/93);  s«  California 
Cut  Flower  Commission  Letters  (10/7/93).  The  Floral  Trade  Council  requests  that  the  U.S. 
offer  be  conditioned  on  a  requirement  that  the  EC  and  Japan  eliminate  iKm-tariff  barriers  to 
trade. 

The  Floral  Trade  Council  desires  that  the  U.S.  negotiators  raise  the  issue  of 
zero-for-zcro  on  fresh  cut  flowers  in  the  context  of  the  Uruguay  Round.  Because 
acceptance  of  the  U.S.  offer  would  benefit  both  U.S.  and  third  country  growers,  the  Floral 
Trade  Council  hopes  that  zero-for-zero  will  be  pursued  aggressively. 
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V' 


n.       MARKET  ACCESS 

A.       The  U.S.  Maiket 

The"  negotiation  of  zcro-for-zero  treatment  of  firesh  cut  flowers  would  benefit  the 
U.S.  fresh  cut  flower  industry.  The  U.S.  industry  has  been  forced  to  contraa  its  size 
severely  over  the  past  twenty  years.  While  flowers  arc  grown  in  all  parts  of  the  United 
States,  those  states  with  the  largest  number  of  growers  are  California,  Colorado,  Florida, 
Pennsylvania,  Indiana,  Ohio,  New  York,  Hawaii,  and  Michigan.  Certain  Fresh  Cut  Flowers 
from  Canada.  Chile.  Colombia.  Costa  Rica.  Ecuador.  Israel,  and  the  Netherlands.  Inv.  Nos. 
701-TA-275-278  (Final).  USITC  Pub.  1956,  at  A-27,  n.l,  A-28  (March  1987);  Competitive 
Conditions  in  the  U.S.  and  World  Markets  for  Fresh  Cut  Roses.  Inv.  No.  332-263,  USITC 
Pub.  2178,  at  3-1  -  3-2  (April  1989).  Due  to  the  huge  increase  in  foreign  imports  from  1971 
to  1990,  the  loss  of  U.S.  market  share  has  forced  neatly  5,000  U.S.  cnt  flower  growers  out 
of  business  with  a  resulting  loss  of  over  30,000  jobs. 


The  number  of  U.S.  growers  of  cut  flowers  and  cut  florist  greens  declined  from 
4,698  in  1978  to  4,325  in  1982  and  again  in  1985.  USITC  Pub.  1956,  at  A-27-28.  In  1987, 
there  was  an  estimated  500  to  600  commercial  growers  of  standard  carnations,  miniature 
carnations,  standard  chrysanthemums,  pompom  chrysanthemums,  alstroemeria,  geiberas, 
and  gypsophUa.  li  In  1989,  there  were  an  estimated  250  commercial  rose  growers  in  the 
United  States.  USITC  Pub.  2178  at  3-1.  The  following  figures  calculated  by  the  U.S. 
Department  of  Agriculture  demonstrate  the  substantial  reduction  in  number  of  growers  and 
amount  of  area  devoted  to  cut  flower  production  that  has  occurred  over  the  past  twenty 
years.  Partioilarly  striking  is  the  fact  that  U.S.  growers  are  abandoning  production  of 
chrysanthemums,  pompom  chrysanthemums,  and  standard  carnations,  as  imports  of  these 
flower  types  from  Colombia  have  surged  over  the  past  twenty  years. 


Year 


Rower  Type 


TABLE  1 

Number  of  Growers 


Production  Area 
1,000  square  feet 


1968 
1975 
1988 

1968 
1975 
1988 

1968 
1975 
1988 

1968 
1975 
1988 

1968 
1975 
1988 

1968 
1975 
1988 


Standard  Chrysanthemum 


Pompom  Chrysanthemum 


Miniature  Carnation 


Standard  Carnation 


Hybrid  Tea  Roses 


Sweetheart  Roses 


2599 
1142 
435 

2660 
1278 
552 

345 
210 
200 

1930 
594 
244 

347 
256 
273 

241 
205 
201 


N/A 

23,421 

12,368 

N/A 

40,655 

25,487 

N/A 
2,522 
8,244 

N/A 

28,789 

16,342 

N/A 

23,470 

33,029 

N/A 

5,048 

6,845 


Source:       noriculture    and    Environmental    Horticulture    Products:    A    PrpduCtlCTl    flPd 
Marketing  Stati.stical  Review.  1960-88.  U.S.  Department  of  Agriculture  at  92-99 

(1990). 
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Significant  import  penetration  has  been  accomplished  by  underselling  U.S. 
growers  with  dumped  or  subsidized  imports.  As  shown  above,  U.S.  growers  of  the  major 
categories  of  unfairly  traded  imports  —  standard  carnations,  pompom  chrysanthemums, 
standard  chrysanthemums  —  have  been  forced  out  of  business  over  time.*  By  1989,  the 
US  rose  industry  was  in  a  similar  state  as  foreign  rose  imports  had  eroded  the  dominant 
position  of  the  U.S.  domestic  industry  during  the  1980s.  USITC  Pub.  2178,  at  5-1. 
Although  many  of  the  imports  were  found  to  have  been  unfairly  traded,  the  U.S. 
government  continued  to  extend  duty-free  tariff  treatment  to  fresh  cut  flowers  from 
Colombia,  Mexico,  Costa  Rica,  Chile,  Peni,  and  Ecuador.  A  significant  number  of  the 
Central  and  South  American  flower-producing  countries  benefit  from  duty-free  treatment 
under  the  Andean  Trade  Preference  Act,  the  Caribbean  Basin  Economic  Recovery  Aa,  and 
the  Generalized  System  of  Preferences  Program.  As  a  result,  the  effectiveness  of  the 
antidumping  and  countervailing  duty  orders  and  suspension  agreements  was  reduced,  and 
any  market  expansion  has  accrued  to  imports,  as  demonstrated  by  Table  2; 


TABLE 2 

Year 

Flower  Type 

Import  Share  % 

1971 
1992 

Carnations 

5.2% 
84.4% 

1971 
1992 

Standard  Chrysanthemums 

7.3% 
63.4% 

1971 
1992 

Pompom  Chrysanthemums 

5.6% 
85.9% 

1971 
1992 

Roses 

.2% 
55.6% 

Source:       USDA.  Ornamental  Crops  National  Market  Trends  &  USDA.  nonculture  Crops 

Foreign  flower  growers  can  compete  in  the  U.S.  market  unencumbered  by  tariff 
or  non-tari£r  barriers.  Access  to  the  U.S.  market  on  a  duty-free  basis  has  allowed  exporting 
countries  to  establish  a  significant  market  presence  in  the  United  States.  Foreign  producers 
have    established    distribution    and    ready    access    to    the    U.S.    market    where    they 


Antidumping  duty  orders  are  in  effect  for  certain  types  of  fresh  cut  flowers  imported 
from  Colombia,  Mexico,  Chile,  Ecuador,  and  Kenya.  Countervailing  duty  orders  on 
certain  fresh  cut  flowers  arc  in  effect  for  Ecuador,  Chile,  the  Netherlands,  Israel,  and 
Peru.  Countervailing  duty  suspension  agreements  are  in  place  between  the  United 
States  and  Colombia  and  die  United  States  and  Costa  Rica.  Certain  Fresh  Cut  Flowers 
from  Colombia.  52  Fed.  Reg.  6842  (Dep't  Comm.  1987)  (Final  LTFV  Deter.); 
Mimanire  Carnations  from  Colombia.  52  Fed.  Reg.  1353  (Dep't  Comm.  1987) 
(Suspension  of  Invest.);  Roses  and  Other  Fresh  Cut  Flowers.  51  Fed.  Reg.  44,930 
(Dep't  Comm.  1986)  (Suspension  of  Invest);  rfrtain  Pn^  Cut  Flowers  from  Costa 
Rica,  52  Fed.  Reg.  1356  (Dep't  Comm.  1987)  (Suspension  of  Invest);  Certain  Fresh 
Cut  Rowers  from  Mexico.  52  Fed.  Reg.  6361  (E)ep't  Comm.  1987)  (Final  LTFV 
Deter);  Certain  Fresh  Cut  Flowers  from  Ecuador.  52  Fed.  Reg.  2128  (Dep't  Comm. 
1987)  (Final  LTFV  Deter);  Certain  Fresh  Cut  Rowers  from  Ecuafdor.  52  Fed.  Reg. 
1361  (Dep't  Comm.  1987)  (Final  CVD  Deter.);  Certain  Fresh  Cut  Flowers  from  Chile. 
52  Fed.  Reg.  3313  (Dep't  Comm.  1987)  (Final  CVD  Deter.);  Standard  Carnations  from 
Chik,  52  Fed.  Reg.  8939  (Dep't  Comm.  1987)  (Order);  Certain  Fresh  Cut  Flowera 
from  Peru.  52  Fed.  Reg.  13,491  (Dep't  Comm.  1987)  (Final  CVD  Deter.);  Fresh  Cut 
Roses  from  Israel.  45  Fed.  Reg.  58,516  (Dep't  Comm.  1980)  (Final  CVD  Deter); 
Ceitain  Fresh  Cut  Flowers  from  Kenva.  52  Fed.  Reg.  13,490  (Dep't  Comm.  1987) 
(Order). 
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offer  ftesh  cut  flowers  of  imiform  merchantable  quality.  USITC  Pub.  2178,  at  xii.  Over  the 
past  25  years,  Colombian  cut  flower  exports  by  value  have  increased  by  monumental 
proportions.  $20,000  in  1965  compared  to  $267  million  in  1991.  Prescm  and  FutWC  of 
rnlnmbia's  noriculmre  Industry.  Ohio  Horists'  Association  BuUetin  1  (Sept.  1992). 
Out  of  the  $267  million  in  1991.  imports  of  roses  grew  by  9.5%  ($68.5  million)  and  imports 
of  mmiature  carnations  grew  by  46.4%  ($20.2  million).  T.E.  Wilde,  Agribusiness  Tfadc  Ip 
Colombia  Offers  More  Than  Just  Coffee  And  Bananas.  113  Business  America  at  14  (Sept. 
21,  1992)  Colombia's  cut  flower  exports  ate  especially  strong  in  light  of  total  agricultural 
exports  to  the  United  States  valued  at  $842.7  million  in  1991.  IjL  By  1990,  Colombia 
represented  96.2%  of  all  imported  standard  camations,  79.9%  of  all  miniature  carnations, 
86.9%  of  all  imported  pompoms,  78  5%  of  all  standard  mums,  and  68  7%  of  all  roses.  Ss£ 
Penn  State  Marketing  Infonmation  (May  1992).  As  the  following  chart  demonstrates,  the 
United  States  had  an  overall  negative  trade  balance  in  firesh  cut  flowers  of  $319  million  in 
1992: 

TABLE 3 


Fresh  Cut  Flowers  ••  U.S.  Trade  Balance 

■  Exports  9  Imparts  D  Trad*  Balanc« 


$400  - 


(»300) 


(»400) 


1000 


in  milliont  of  U  S.  do<l«r* 


19M 
1001 
1902 


S24 

S22 

S22 


imoorti  Tr«i»  Bilano 
S312  ($288) 

S310  ($288) 

$341  ($310) 


Oati  from  th.  U  S  Department  of  Commerce.  Bureau  of  the  Census,  export  and  imports 
for  consumption  statistics.  HTS  0603  10    PAS  value*  et  port  of  exit. 
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B. 

The  future  of  the  U.S.  fresh  cut  flower  grower  in  the  1990's  is  uncertain.  U.S. 
and  third  country  growers  must  have  access  to  the  relatively  closed  markets  of  major 
flower-consumirig  countries.  Thus,  at  the  close  of  the  Uruguay  Round,  export  markets, 
such  as  the  European  Community  ("EC"),  Japan,  Korea,  and  Singapore,  must  be  opened. 
The  Floral  Trade  Council  has  requested  that  the  U.S.  negotiators  offer  to  eliminate  all  U.S. 
duties  on  imports  of  fresh  cut  flowers,  in  return  for  tariff  elimination  with  respect  to  like 
exports  from  the  United  States,  and  subject  to  certain  market  access  conditions.  The  Floral 
Trade  Council  urges  Congress  to  support  this  offer  for  the  following  reasons. 

Currently,  the  largest  market  in  the  world  for  fresh  cut  flowers  is  the  EC  The 
EC,  however,  imposes  a  dual-rate  tariff  on  imports  from  the  United  States:  15%  during  the 
months  of  November  through  May;  and  20%  during  the  months  of  June  through  October. 
O.J.  Eur.  Comm.  (C143)  178  (May  24,  1993).  The  ITC  has  found  thai  these  tariff  rates 
significandy  affect  world  trade  in  flowers.  USITC  Pub.  2178  at  xii-xiii.  The  EC  market  is 
effectively  closed  to  U.S.  exports  during  the  summer  months  when  U.S.  market  prices  are 
lowest  and  excess  supply  cannot  find  a  market  that  allows  a  profitable  return  on 
investment.  Other  potential  markets  for  fresh  cut  flowers  have  higher  tariffs,  such  as  Korea 
with  a  30%  tariff  on  fresh  cut  flowers. 

Our  strongest  and  priiKipal  international  coir^titors  in  the  EC  market  arc 
growers  in  the  Netherlands.  Indeed,  the  Netherlands  is  the  world's  largest  producer  of 
fresh  cut  flowers  and  is  the  world's  leading  producer  of  fresh  cut  roses."  USITC  Pub.  2178, 
at  4-10.  When  Dutch  flowers  are  imported  into  the  United  States,  however,  they  face  tarifb 
ranging  from  4%  to  8%. 

Moieover,  U.S.  growers  face  export  con^jetition  in  the  EC  market  from 
Colombian  growers.  In  the  U.S.  market,  Colombian  imports  acconrt  for  over  one-half  of 
all  U.S.  consunqHion  of  roses  and  for  an  even  larger  share  of  the  U.S.  market  for  other  fresh 
cut  flowers.  Yet,  these  same  Colombian  exports  enjoy  duty-free  status  under  EC 
regulations  similar  to  the  U.S.  Andean  Trade  Preference  Act  when  imported  into  the  EC. 
E.C.  Reg.  No.  3059/92.  Thus,  U.S.  growers  must  not  only  compete  with  the  dominam 
Colombian  growers  in  tbe  U.S.  market,  but  thev  must  comprtr  agaiiwt  thox  Colombian 
growers  at  a  disadvantage  in  the  EC. 

In  addition  to  tariffs,  the  EC  market  is  also  characterized  by  non-tariff  restraints 
on  trade.  Most  in^rtantly,  access  to  the  EC  market  is  limited  by  virtue  of  the  fact  that 
access  to  the  major  European  flower  auctions  is  limited.  Both  the  International  Trade 
Commission  and  the  Commerce  Department  have  acknowledged  the  imponaafx  of  access 
to  flower  auctions  in  the  EC.  Sss  USITC  Pub.  2178  at  4-10,  6-11;  Certain  Frcah  Cut 
Flnwf^r.  from  Colombia.  55  Fed.  Reg.  20,491,  20.492  (Dep't  Comm.  1990).  EC  price 
levels  are  generally  much  higher  than  prices  in  the  U.S.  market  (excepting  certain  holiday 
periods  in  the  U.S.).  Hence,  the  inability  to  gain  access  to  this  market  via  the  auctions  is  a 
severe  handicap  to  U.S.  growers.  This  impediment  also  affects  exports  from  Colombia, 
Guatemala,  Ecuador,  Costa  Rica,  and  other  less  developed  and  developing  country 
exporters  of  fresh  cut  flowers. 
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In  terms  of  trade  balance,  the  United  States  continues  to  maintain  a  negative 
trade  balance  with  the  EC  in  fresh  cut  flowers.  Thus,  VS.  competition  in  the  EC  market  is 
far  outweighed  by  EC  competition  in  the  US.  market: 


TABLE 4 


Fresh  Cut  Flowers  -  U.S.  Trade  Balance  with  the  EC 

I  Exports     B  Imports     111  Balanca 


$80  - 


in  milliont  of  US  dollars 


mi 

1991 
1992 


ExDorta 
S3 
S2 
SI 


Imoofti 

sea 

S49 

S51 


Balanca 
(S80) 
($49) 
(S49) 


Data  from  ttw  U.S.  Oapartmant  of  Commarca,  Buraau  of  ttw  Canaus,  tD^ort  and  importa 
(brooo«umptk)natatittica,HT8  0003.10.  FAS.  valuaaatportof  «Ddt 


Air  freight  rates  also  encourage  U.S.  flower  imports.  Miami  is  an  intermediate 
shipping  point  for  South  American  growers.  The  International  Trade  Commission  has 
found  that  the  "costs  of  shipping  roses  from  Bogota  to  Miami  is  much  less  than  shipping 
from  Bogota  to  any  city  in  Europe."  USITC  Pub.  No.  2178.  at  6-10.  In  fact,  the  "costs  of 
shipping  fresh  cut  roses  to  Europe  via  Miami  is  lc55  expensive  than  shipping  them  directly 
to  Europe  from  Bogota."  IiL  (emphasis  added).  As  a  consequence,  exports  from  these 
countries  are  disproportionately  directed  to  the  U.S.  market. 
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Similariy,  there  are  non-tariff  barriers  in  Japan  that  impede  the  penetration  of 
that  maiket  by  U.S.  and  other  exports  of  fresh  cut  flowers.  Japan's  inspeaion  process 
unduly  delays  flower  shipments  and  makes  it  virtually  impossible  for  U.S.  flower  growers 
(or  any  other  exports  of  flowers)  to  penetrate  the  Japanese  market,  notwithstanding  its  zero 
tariffs.  Inspection  in  Japan  is  so  time-consuming  and  destructive  that  it  damages  the  quality 
of  U.S.  flowers,  undercutting  the  ability  to  market  U.S.  exports  effectively  or  to  command 
reasonable  prices.  USITC  Pub.  2178,  at  7-6;  USDA,  Hoiticultufal  Products  at  10  (June 
1993).  Flowers  from  the  Netherlands  are  not  similarly  hampered  by  burdensome 
phytosanitary  inspections.  Japan  permits  the  Netherlands  to  pre-clear  exponed  flowers  at 
the  auction  house  in  the  Netherlands  before  shipment  to  Japan.  The  result  is  that  flowers 
from  the  U.S.  and  third  countries  are  at  a  competitive  disadvantage  in  the  Japanese  market. 

In  the  current  phytosanitary  provisions  of  the  Draft  Final  Act  ("Dunkel  Draft"), 
contracting  parties  agree  that  inspection  procedures  will  be  undertaken  without  "uixhie 
delay."  Dunkel  Draft,  MTNTNC/W/FA  at  L.51  (12/20/91)  The  Dunkel  Draft  envisions 
that  the  "standard  processing  period  of  each  procedure  [will  be]  .  .  .  published  or  that  the 
anticipated  processing  period  [will  be]  .  .  .  communicated  to  the  applicant  upon  request." 
IlL  Because  fresh  cut  flowers  are  extremely  perishable,  "standard"  or  "anticipaied" 
processing  times  are  likely  to  be  impractical  if  these  standards  are  not  product-specific. 
Just  as  important,  the  Dunkel  Draft  states  that  "Contracting  parties  shall  accept  the  sanitary 
or  phytosanitary  measures  of  other  contracting  parties  as  equivalent,  even  if  these  measures 
differ  from  their  own  ...  if  the  exporting  contracting  party  objectively  demonstrates  to  the 
importing  contracting  party  that  its  measures  achieve  the  ^>propriate  level  of  sanitary  or 
phytosanitary  protection."  Id.  at  37.  U.S.  negotiators  in  the  Uruguay  Round  should 
condition  any  zero-for-iero  proposal  on  a  specific  commitment  that  J^an  and  Singqwie 
will  permit  pre-clearance  inspections  at  the  priiKqial  ports  of  export  in  the  United  States  (or 
in  third  countries),  in  lieu  of  recognizing  the  integrity  of  domestic  inspections. 

The  flower  iitdustry  embraces  free  and  fair  trade  in  flowers  as  the  optimal 
outcome  of  the  Uruguay  Round.  The  U.S.  industry  is  willing  to  see  its  own  tariff  protection 
from  EC  competition  be  eliminated  -  but  only  if  there  is  rec5)rocity.  The  U.S.  should  also 
link  tariff  reduction  or  elimination  to  a  requirement  that  non-tariff  barriers  in  the  EC  and 
Japan  be  eliminated.  The  EC  should  take  appropriate  action  to  open  its  auction  houses  to 
imports  from  all  countries  without  regard  to  the  selling  season.  Japan  and  Singapore  should 
permit  pre-clearance  by  appropriate  authorities  in  the  country  of  exportation.  With  such 
measures  in  place,  the  fresh  cut  flower  sector  could  prosper  under  conditions  of  truly  open 
trade. 

m.      PHYTOSANTTARY  PROVISIONS 

References  to  "scientific  prirKiples"  in  the  Ehmkel  Draft  provisions  concerning 
sanitary  and  phytosanitary  measures  should  be  clarified.  For  example,  the  Dunkel  Draft 
includes  the  following  provisions: 

6.  Contracting  parties  shall  enstue  that  sanitary  and 
phytosanitary  measures  are  applied  only  to  the  extent  necessary  to 
protect  human,  animal  or  plant  life  or  health,  are  based  on  actcntific 
principles  and  are  not  maintained  against  available  nciBlltific 
evidence. 


11.  Contracting  parties  may  introduce  or  maintain  sanitary  or 
phytosanitary  measures  which  result  in  a  higher  level  of  sanitary  or 
phytosanitary  protertion  than  would  be  achieved  by  measures  based 
on  the  relevant  international  standards,  guidelines  or 
recommendations,  if  there  is  a  j 
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Dunkel  Draft,  MTN.TNC/W/FA  at  L.36-37  (12/20/91)  (emphasis  added).  The  final  text 
should  provide  additional  guidance  regarding  reliance  on  scientific  principles  or 
justifications.  Because  scientists  frequently  disagree,  the  text  should  explain  the  degree  of 
supfwrt  necessary  to  retain  certain  phytosanitary  tneasures  for  all  parties.  It  is  not  clear  that 
the  opinion  of  the  U.S.  Department  of  Agriculture  or  the  U.S.  Environmental  Protection 
Agency  would  be  sufficient  support  for  U.S.  phytosanitary  measures.  Therefore,  the  final 
text  should  provide  guidance  as  to  level  of  proof  required  by  these  provisions. 

IV      ANTIDUMPING  DUTY  PROVISIONS 

As  explained  above,  U.S.  flower  growers  have  been  forced  to  compete  with 
continuing  price  depression  in  the  U.S.  market  in  various  product  categories.  Because  the 
conditions  of  competition  in  the  U.S.  market  have  not  improved,  the  effectiveness  of  the 
U.S.  unfair  trade  laws  remains  critical.  The  Roral  Trade  Council,  therefore,  is  deeply 
discouraged  by  the  current  status  of  Dunkel  Draft  provisions  relating  to  antidumping  duty 
proceedings. 

■Stamrlii^y  The  Standing  requirements  for  initiation  of  antidumping 
proceedings  contained  in  the  Dunkel  Draft  are  unnecessarily  burdensoine.  Article  5  of  the 
Dunkel  Draft  will  require  the  International  Trade  Administration  to  conduct  a  pre-initiation 
procedure.  The  agency  will  be  forced  to  determine,  "on  the  basis  of  an  examination  of  the 
degree  of  support  for,  or  opposition  to,  the  applicadon  expressed  by  dontestic  producers  of 
the  like  product,  that  the  application  has  been  made  by  or  on  behalf  of  the  domestic 
industry"  which  must  be  responsible  for  a  "major  proportion  of  the  total  domestic 
produaion  of  those  products."  Dunkel  Draft.  MTN.TNC/W/FA,  at  F.7,  F.9.  In  the  case  of 
fragmented  industries  involving  an  exceptionally  large  number  of  producers,  "authorities 
may  determine  suptport  and  of^sititm  by  using  statistically  valid  saiiq>ling  techniques."  I(L 

The  U.S.  fnsh  cut  flower  industry  is  a  ft^gmented  industry  cotnprised  of 
numerous  small  growers,  many  of  which  are  family-owned  and  operated.  There  is  no 
known  comprehensive  list  of  U.S.  flower  growers.  It  is,  therefore,  not  clear  from  the 
current  Dunkel  text  that  flower  growers  would  be  able  to  show  that  a  petition  was  supported 
by  growers  responsible  for  a  "major  proportion"  of  total  domestic  production.  Without  a 
comprehensive  list,  the  use  of  a  statistical  sampling  medKKlology  could  be  easily 
challenged  as  unrepresentative.  As  explained  above,  the  U.S.  fresh  cut  flower  industry 
continues  to  experience  the  loss  of  growers. 

The  United  States  should  not  change  existing  U.S.  law  based  on  the  erroneous 
presumption  that  frivolous  cases  are  common.  In  the  past,  growers,  as  members  of  trade 
associations  or  otherwise,  have  contributed  the  necessary  funds  to  bring  the  cosdy 
antidumping  duty  petitions.  The  Floral  Trade  Council  ctoi  attest  to  the  fact  that  growers, 
already  experiencing  extrente  financial  difficidty,  view  their  contributions  as  a  last  resort 
measure.  Any  modifications  to  U.S.  antidumping  duty  law  should  recognize  that  industrial 
as  well  as  agricultural  producers  use  the  law  but  have  diverse  needs. 

Saoaft  The  Floral  Trade  Council  is  paitictilariy  concerned  that  the  five  year 
"simset"     provision     in     Article     11     of    the     Dunkel     Draft     will     imdermine     the 
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usefulness  of  the  antidumping  duty  law.  Under  the  proposed  system,  orders  would 
automatically  terminate  after  five  years  unless  the  agency  or  the  domestic  industry 
reestablish  that  "conanued  imposition  of  the  duty  is  necessary  to  prevent  the  continuation 
or  recurrence  of  injury  by  dumped  impons,"  Dunkel  Draft,  MTN.TNC/W/FA,  at  F.21. 
Article  1 1  essentially  requires  the  domestic  industry  to  undergo  another  investigation  with 
the  burden  of  proof 

Although  the  sunset  provision  may  seem  reasonable  for  other  industries,  the 
U.S.  fresh  cut  flower  industry  could  not  fuianciaUy  support  a  campaign  every  four  years  to 
fight  for  continuation  of  the  orders.  Howers  are  grown  aU  year  round,  and  flower 
production  is  labor  intensive.  Flower  growers  do  not  have  in-housc  counsel  or  trade 
divisions  to  submit  factual  information  regarding  injury  on  their  behalf.  Many  growers 
jeopardize  the  productivity  of  family -operated  greenhouses  when  they  devote  their  time  and 
energy  to  the  coUection  of  financial  data  for  submissions.  For  these  reasons,  adoption  of  a 
sunset  requirement  severely  limits  the  utility  of  the  antidumping  duty  laws. 

r»mnl«ri«i-  In  the  most  recent  antidumping  and  countervailing  duty 
proceedings  involving  certain  fresh  cut  flowers,  the  International  Trade  Commission 
cumulated  and  cross-cumulated  imports  from  various  countries.  Ceilain  Fresh  Cut  Flowen 
from  Canada,  rhii.-  rniomhia  rn^ra  Rica.  FniadoT.  Israel.  an<1  The  Nctheriand.'i.  Inv.  No. 
7^1.TA.?7V7«  (Finall  USITC  Pub.  No.  1956.  at  18  (March  1987).  The  Dunkel  Draft, 
however,  does  not  expressly  provide  for  cumulation  of  impons  in  Article  3.  Dunkel  Draft. 
MTN.TNC/W/FA,  at  F.5. 

Every  country  that  has  used  the  antidun^ing  code  has  cumulated  imports  from 
various  countries  in  apprtjpriatt  cinnimstances.  Without  a  cumulation  pnjvision.  the 
Cotmnission  would  be  forced  to  ignore  the  volume  and  effect  of  imports  from  other 
countries.  It  is  conceivable  that  injury  could  be  proven  only  in  cases  in  which  a  single 
exporting  country  dominated  import  market  share.  Therefore,  the  final  agreement  should 
clarify  that  current  practice  regarding  cumulation  will  continue. 

In  addition,  the  Dunkel  Draft's  negUgibility  requirements  should  be  rejected  as 
unrealistic.  Article  5  requires  the  agencies  to  reject  a  petition  and  tenninate  the 
investigation  if  "the  volume  of  dumped  imports,  acmal  or  potential,  or  the  injury  is 
negligible."  Dunkel  Draft,  MTN.TNCAV/FA.  at  F  10 

The  volume  of  dumped  impons  shaU  nonnaUy  be  regarded  as 
neiUgibk  if  the  volume  of  dumped  imports  from  a  particular 
counwyb  found  to  account  for  lrfi,'>  than  1  per  ccnt  of  the  domestic 
market  for  the  like  prtxhict  in  the  importing  country  unless  countnes 
which  individuaUy  account  for  less  than  1  per  cent  of  the  domestic 
market  for  the  like  product  in  the  importing  country  coUectively 
account  for  more  than  2.5  per  cent  of  that  maritet. 

LL  (emphasis  added).  Article  5  does  not  recognize  that,  even  when  imports  account  for 
small  shares  of  apparent  consumption,  the  domestic  industry  suffers  lost  sales.  This  is 
especiaUy  tnie  when  imports  account  for  a  substantial  part  of  apparem  consumption. 

St^iAmt  of  Rgview:  Finally,  the  Dunkel  Draft  does  not  address  how  OATT 
panels  will  constnie  the  antidumping  code  provisions.   In  antidumping  duty  prt)ceedings. 
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U.S.  agencies  collect  and  analyze  a  large  amount  of  data.  The  information  reviewed  by  the 
agencies  constitutes  the  administrative  "record."  Any  final  decision  is  reviewed  only  in 
light  of  the  information  in  that  record  and  arguments  presented  to  the  agency.  Thus,  current 
U.S.  law  does  not  allow  parties  to  challenge  final  agency  determinations  on  the  basis  of 
information  not  in  the  record  or  arguments  not  made  before  the  agency.  Some 
governments,  however,  have  attempted  to  have  GATT  panels  review  administrative 
findings  on  the  basis  of  new  arguments  or  information. 

The  U.S.  antidumping  duty  statute  has  also  been  considered  to  be  a  remedial 
statute.  Thus.  U.S.  courts  have  interpreted  the  statutory  provisions  expansively  to  provide 
the  domestic  industry  the  relief  intended.  Yet,  some  recent  GATT  panels  have  used 
language  suggesting  that  the  antidumping  code  is  viewed  as  a  derogation  from  other  GATT 
obligations.  Because  it  is  unclear  how  GATT  panels  will  construe  the  antidumping 
provisions,  the  final  act  should  reflect  the  role  of  the  administrative  record  as  well  as  the 
remedial  nat\ire  of  antidumping  duty  relief. 

V        CONCLUSION 

As  an  import-sensitive  industry,  the  U.S.  fresh  cut  flower  growers  ask  Congress 
to  support  the  Floral  Trade  Council's  request  for  zero-for-zero  treatment  on  fresh  cut 
flowers  in  the  Umguay  Round,  conditioned  on  the  removal  on  non-tariff  barriers  in  the  EC 
and  Japan.  Without  removal  of  trade  barriers  to  international  trade  in  fresh  cut  flowers,  the 
future  of  the  U.S.  fresh  cut  flower  grower  is  uncertain.  In  addition,  the  Floral  Trade 
Council  respectfully  requests  that  Congress  consider  its  comments  on  the  phytosanitary  and 
antidumping  provisions  of  the  Dunkel  Draft. 

Respectfully  submitted. 
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TESTIMONY  OF  JOE  PATTISON 

INTERNATIONAL  COUNSEL,  FMC  WYOMING  CORPORATION 

ON  BEHALF  OF  FMC  WYOMING  CORPORATION,  GENERAL  CHEMICAL  PARTNERS 

NORTH  AMERICAN  CHEMICAL  COMPANY 


FMC  Wyoming  Company,  General  Chemical  Partners  and  North  American  Chemical 
Company  appreciates  the  opportunity  to  submit  this  statement  to  the  Subcommittee  on 
Trade  of  the  Committee  on  Ways  and  Means  for  consideration  as  part  of  the  Subcom- 
mittee's hearing  on  the  Uruguay  Round  of  Muhilateral  Trade  Negotiations.  This  statement 
is  made  in  support  of  the  U.S.  soda  ash  industry  by  strongly  urging  the  zero-for-zero 
elimination  of  the  European  Community  (EC)  and  U.S.  tariffs  on  soda  ash  as  part  of  the 
Uruguay  Round  trade  agreement 

The  U.S.  soda  ash  industry  is  a  dramatic  American  export  success  story.  Soda  ash 
is  a  basic  chemical  used  in  the  manufacture  of  glass,  detergents  and  in  other  industrial 
processes  such  as  desalinization  of  seawater.  The  basis  for  the  U.S.  success  is  a  natural 
resource  advantage.  The  most  accessible  and  commercially  viable  natural  reserves  of  soda 
ash  in  the  world  are  located  in  California  and  Wyoming.  Although  soda  ash  is  produced 
synthetically  by  our  foreign  competitors,  the  process  generates  environmentally  harmful  by- 
products. The  U.S.  industry  continues  to  enhance  its  natural  resource  advantages  through 
improved  mining  techniques  and  capital  investments  in  energy-efficient  production  facilities. 
These  investments  are  paying  off.  As  an  example,  by  1990,  the  U.S.  soda  ash  industry  had 
decreased  energy  consumption  by  many  of  its  producers  to  less  than  one-third  of  the  energy 
used  in  the  synthetic  method.  These  advantages  have  made  the  United  States  the  leading 
exporter  of  soda  ash  in  the  world,  generating  in  1991  a  total  of  $40.7  million  in  export  sales. 

The  U.S.  soda  ash  industry  directly  employs  over  3,000  j>eople.  In  addition,  the 
shipment  of  soda  ash  for  export  generates  economic  activity  throughout  the  United  States. 
Soda  ash  moves  principally  through  three  ports:  Portland,  Oregon;  Long  Beach,  California; 
and  Port  Arthur,  Texas.  Railroads  transport  soda  ash  and  U.S.  stevedoring  firms  have 
established  bulkloading  terminals  at  the  ports  for  the  efficient  transfer  of  soda  ash  from  rail 
to  ocean  cargo  vessels.  Clearly,  U.S.  exports  of  soda  ash  have  a  tangible  positive  impact  on 
many  geographic  and  business  sectors  of  our  nation's  econon^. 

TTie  EC  presents  a  substantial  opportunity  for  the  U.S.  soda  ash  industry,  however, 
U.S.  producers  have  been  unable  to  firmly  establish  a  consistent  European  presence.  This 
disappointing  development  of  the  EC  market  does  not  reflect  commercial  factors.  The 
European  Commission  has  concluded  that  U.S.  firms  are  cost  competitive  with  the  domestic 
EC  producers,  even  allowing  for  the  cost  of  delivery  from  the  U.S.  to  Europe.  The  EC 
market  has  been  largely  shielded  from  competition,  both  internally  and  from  foreign  sources. 
The  market  is  highly  concentrated,  with  two  producers,  Solvay  and  Brunner  Mond 
dominating  sales  on  the  continent  and  in  the  United  Kingdom,  respectively;  in  1990  the  EC 
cited  Solvay  for  anticompetitive  activities  and  imposed  record  fines  on  it.  Externally,  the 
EC  market  is  protected  by  a  10  percent  tariff.  Elimination  of  the  tariff  will  enable  U.S. 
soda  ash  firms  to  compete  for  a  presence  in  the  Community  and  to  become  reliable  sources 
for  EC  soda  ash  consumers. 

The  tariff  is  a  major  obstacle  to  development  of  an  expanded  U.S.  presence  in 
Europe.  Soda  ash  is  a  commodity  and  as  such,  price  competitiveness  has  a  significant 
impact  on  market  share.  While  U.S.  firms  enjoy  large,  but  varying  cost  advantages  over 
European  firms,  those  advantages  are  partially  offset  by  the  costs  associated  with  moving 
this  bulk  commodity  by  rail  and  ship  from  the  western  United  States  to  European 
consumers.  The  ten  percent  tariff  --  while  it  does  not  fully  negate  the  U.S.  cost  advantage  - 
-  is  nevertheless  a  substantial  penalty  that  makes  competing  on  price  a  difficult  and 
sometimes  risky  proposition.  Notably,  the  ECs  tariff  is  not  imposed  on  the  price  of  soda 
ash  at  the  U.S.  factory  gate,  but  on  the  price  which  incorporates  all  of  these  shipment  costs 
as  well;  because  these  costs  are  substantial,  the  impact  of  the  tariff  is  cortespondmgly 
greater. 

The  U.S.  soda  ash  industry  is  grateful  for  the  support  it  has  received  from  Congress 
and  the  Administration  in  its  attempts  to  have  this  unjust  tariff  removed.  Many  members 
of  Congress  from  both  sides  of  the  aisle  have  repeatedly  urged  our  trade  negotiators  to  gain 
elimination  of  this  tariff  as  part  of  the  Uruguay  Round  agreement.  Ambassador  Kantor  also 
has  expressed  his  support  for  complete  elimination  of  the  EC  tariff  on  soda  ash. 
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Elimination  of  the  EC  tariff  will  benefit  both  the  U.S.  and  the  EC.  The  U.S.  tariff 
on  soda  ash  is  1.2  percent;  the  U.S.  industry  supports  elimination  of  both  the  U.S.  and  EC 
tariffs  on  a  zero-for-zero  basis,  a  measure  which  will  be  mutually  beneficial. 

The  U.S.  will  benefit.  U.S.  penetration  of  the  EC  soda  ash  market  can  only 
add  substantial  additional  revenues  for  U.S.  firms  and  translate  into  additional 
jobs  in  the  U.S.  industry. 

European  soda  ash  consumers  will  benefit.  EC  soda  ash  consumers  -  who 
have  already  welcomed  the  elimination  of  the  antidumping  duty  on  U.S.  soda 
ash  ~  will  gain  a  reliable  competitive  alternative  to  their  domestic  suppliers. 

The  environment  will  benefit.  One  synthetic  method  of  soda  ash  production, 
the  one  utilized  in  the  EC,  produces  calcium  chloride  as  a  by-product. 
Calcium  chloride  is  a  pollutant  if  it  is  pumped  into  rivers  or  leached  into 
groundwater. 

In  addition  to  the  direct  benefits  derived  from  full  elimination  of  the  U.S.  and  EC 
tariffs  on  soda  ash,  it  is  anticipated  that  the  elimination  of  these  tariffs  would  create 
increased  pressure  on  many  of  our  other  trading  partners  to  reduce  or  eliminate  their  soda 
ash  tariffs.  As  a  result,  the  U.S.  industry  would  have  greater  unfettered  access  to  worldwide 
markets  and  could  maximize  its  natural  resource  advantages. 

The  elimination  of  unfair  tariffe  is  correctly  a  priority  in  U.S.  trade  policy. 
International  trade  will  continue  to  grow  only  with  free  and  fair  access  to  markets.  Exports 
benefit  the  United  States  through  increased  employment  and  revenues.  The  U.S.  soda  ash 
industry  is  proud  to  be  a  significant  contributor  to  this  effort.  If  the  tariff  barrier  is  removed 
from  the  EC  market,  the  U.S.  soda  ash  industry  is  confident  of  its  continuing  contribution 
to  the  economic  prosperity  of  this  country. 
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Board  of  Directors 

)A\Ei  Welsh  Brow's 
Chan 

Frances  H^RT 
Vice  Chair 


November  4,  1993 


Janice  Mays 

Chief  Counsel  and  Staff  Director 
Committee  on  Ways  and  Means 
U.  S.  House  of  Represenutives 
1102  Longworth  HOB 
Washington,  D.C  20515 

Dear  Ms.  Mays: 


AnN  Gissow 
S«crelar\' 

Darr'^x  L.  Alexander 

Robert  Alvarez 

Marion  Hl'nt-Badiner 

Robert  Darru  Bank^ 

Harriett  Crosby 

Clarence  Ditlow 

Marion  Edev 

Michael  L.  Fischer 

Mica\ELj.  HER7 

Jim  Hk'.HTOWEfi 

A;  \  IV  Jo?EPm 

Ron  Judd 

Unda  Heller  K.*mm 

K.A1  N.  Lee 

Helen  Mills 

K-atherine  B.  Molntcasile 

Josephine  MiRRAV 

Avis  Ogil\-i-Moore 

Patsy  Oliver 

Anthovv  Robbin- 

Lyndee  Wexs 

David  Z\MCk 


We  would  Uke  to  submit  our  testimony  for  the  record  and  for  consideration  by 
the  Energy  and  Commerce  Conmiittee  for  the  hearing  held  today,  November  4, 
regarding  trade  and  the  Uraguay  Round. 

Thank  you  for  your  time  and  attention. 


r<  i^Ji: 


idrea  Dmbin 
Trade  Policy  Analyst 


Prfsideiit 

JANT  Perkins 


218  D  Street,  SE 
Washington,  DC  20003 
Phone:  (202)  544-2600 
Fax:  (202)  543-4710 
EcoNet  ID:  foedc 
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NGO  STATEMENT  ON  THE  PROPOSED  MTOl 
OF  THE  URUGUAY  ROUND  NEGOTIATIONS  OF  THE  GATT 

i 
In  teoent  weeks  dure  have  been  intendficd  e£foits  by  industrial  countries  to  reduce  dieir 
differences  and  conclude  the  Uruguay  Round  (UR)  under  OATT.  As  reinesecjtadves  of  NGOt 
firom  both  South  and  North  countries,  we  are  concerned  that  ^  substantive  issues  of  die  UR  have 
not  been  ado)uaiely  explained  to  the  public. 

In  particular  we  are  vety  concerned  about  dte  proposalin  the  UR  to  establish  It  new  bocfy  named 
the  MTO  (Muldlateral  Trade  Oi;ganisa]ion.)  It  would  have  massive  powers  tfaijt  would  overcome 
other  multilasral,  regional  and  national  rules.  i 

Whilst  there  are  good  reasons  for  a  multilateral  rules-based  trade  and  economic  reginie,  neither  the 
OATT  nor  the  MTO  should  be  the  seat  of  such  a  body.  The  MTO  would  not  be  open  |or  transparent 
nor  accountable  to  those  who  would  live  under  its  rules.  It  would  not  give  an  equal  voice  to 
developing  countries  and  its  narrow  conuncrcial  approach  would  render  it  unable  to  take  account  cf 
development  needs  or  environmental  concerns. 


st^oftfaeMTO. 
Este  delaraiian 


economic  v^^ 
have  not  been 


We  appeal  to  all  governments  involved  in  the  UR  negotiaticos  to  review  this 
The  creation  of  the  MTO  or  any  implementadoo  body  was  not  part  of  die  Pun] 
of  the  UR  and  has  to  be  removed  from  any  UR  agieemenL 

The  reasons  fior  concern  are  as  follows: 

1.  The  MTO  proposal  has  very  serious  consequences  that  would  affect  the 
cultial  policies,  and  the  enviromtient  and  life  of  all  countiies.  These  oonseqi 
adequately  publicised,  discussed  or  debated  by  the  ptd)lic  in  our  countries. 

2.  The  MTO  would  be  based  on  GATT  and  greatly  expand  its  powers  to  deal  not  only  with  trade  in 
goods  but  also  with  investments,  services  and  intellecnial  property  riehts.  Tif  MTO  woidd  thus 
become  the  most  powerful  economic  body  in  the  worid  with  powm  that  ovcnide  national  pdides 
and  possibly  other  international  agreements.  : 

3.  The  MTO  would  become  a  powerful  new  instrument  to  impose  policies  o^  weaker  countries. 
Tbt  MTO  for  the  first  time  would  introduce  and  legitimise  an  intcmationfil  system  of  "cross- 
aectoral  retaliation"  to  enforee  regimes  or  rules  that  coaq)ulsorily  liberalise  t^ule  and  investments  in 
goods  and  services  and  that  force  all  counoies  to  have  intellectual  property  laws  that  han^ 
technology  transfer.  Countries  that  do  not  follow  diese  rules  could  have  biA  (hities  or  bus 
imposed  on  dieir  goods.  Developing  countries  would  be  forced  to  adppt  national  economic  and 
social  policies  diat  weaken  dieir  domestic  ectmomic  sectors  and  restrict  their  local  technological 
development,  under  the  excuse  that  total  liberalisation  wouki  benefit  devt]o^g  countries. 

4.  The  binding  enforcement  powers  of  the  MTO  would  damage  environmeinal,  safety  and 
consumer  interests;  its  emphasis  on  trade  libaalisatiaD  is  not  balanced  by  national  and  interoaiional 
commitments  to  respect  sustainable  development  For  exanq>le: 

a.  Natioos  would  lose  control  over  their  natural  resources,  e.g. 
of  apicultural  trade  would  preclude  sustainable  agricultural  i 
envnonments  around  the  woaid, 

b.  In  some  cases,  nations  would  be  obliged  to  hatmooise  envirooninital  and  social 
standards  downwartls.  e.g.  ^  proposals  under  the  Technical  BJiniers  to  Trade  would 
mevent  die  application  of  adequate  environmental  standaixls  at  tibe  national  level; 

c   The  patenting  of  lif e-fiarms  through  I^ade-Related  Intellectual  Aoperty  Rights  CTRIPl) 
would  harm  the  enviroament;  I 


imtkble'liberalisation 
cms  and  damage  fragile 
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FRIENDS  OF  THE  EARTH 

Eni/ifonmenkil  Policu  A 

OCEANIC  SOCIETY,  " 


Ambassador  Warren  Lavorel 

U.S.  Coordinator  for  Multilateral  Trade 

Negotiations 
Office  of  the  U.S.  Trade  Representative 

600  17th  St.  NW,  Room  121 ■"■    '         ""   *"■  " '  ■• " 

Washington,  D.C.  20506 

February  8,  1992 

Dear  Ambassador  Lavorel: 

We  would  like  to  thank  you  for  pulling  together,  on  January 
16,  1992,  a  diverse  group  of  trade  negotiators  for  a  discussion 
of  our  concerns  with  the  'Final  Text'  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT) ,  published  December  20,  1991.   This 
letter  summarizes  our  understanding  of  what  was  said  at  that 
meeting,  and  contains  some  recommendations  for  addressing 
elements  of  the  text  which  we  find  particularly  disturbing. 

The  meeting  concentrated  on  Issues  raised  in  the  Final 
Text  sections  on  Sanitary  and  Phytosanitary  Standards  (S-t-P)  and 
on  Technical  Barriers  to  Trade  (TBT} .   Before  exploring  the 
details  of  these  areas,  we  would  first  like  to  lay  out  3  general 
concerns  that  we  have  with  the  GATT  text  and  the  U.S. 
negotiators'  positions: 

1)  THE  PROMOTION  OF  HARMONIZATION  OF  S+P  AND  TBT  STANDARDS  IS 
INAPPROPRIATE  AND  NOT  IN  THE  UNITED  STATES'  INTEREST. 

We  have  a  fundamental  philosophical  disagreement  with  the 
idea  of  harmonization  embodied  in  this  GATT  text  and  espoused  by 
the  U.S.  negotiators.   The  GATT  sets  forward  as  a  main  goal  to, 
"further  the  use  of  harmonized  sanitary  and  phytosanitary 
measures  between  (sic)  contracting  parties..."  (L35,  Preamble, 
see  also  L37,  9).   Similarly  for  TBT,  "Desiring  therefore  to 
encourage  the  development  of  such  international  standards  and 
conformity  assessment  systems..."  (61,Pre2unble) . 

Under  the  Final  Text,  should  a  country  or  a  region  of  a 
country  adopt  standards  more  protective  of  human  health  and  the 
environment  than  the  international  standards,  the  higher 
standards  would  be  vulnerable  to  challenge.   Moreover  the  Final 
Text  compels  the  challenged  country  to  shoulder  the  burden  of 
proving  that  measure  are  compatible  with  a  variety  of  restrictive 
rules  set  out  in  the  text. 


2tS  D  Slreel  SE 

Washingloo  DC  20003 

202-544-2600 

202-543-4710  (fax) 

650-192-5483  (telex) 

toeoc  (EcoNei  ID)  ,inuir>tKratiim» 


332 


Ambassador  Warren  Lavoral 
February  8,  1992 

Much  of  our  discussion  with  the  negotiators  focused  on  hov 
such  defenses  could  be  mounted.   While  Intellectually 
Interesting,  these  discussions  clouded  the  basic  issue  — 
harmonization  and  the  basis  it  provides  for  challenging 
environmental  laws.   We  believe  where  a  standard  is  applied 
equally  to  domestic  products  and  to  imports,  the  standard  should 
be  accepted.   While  in  some  exceptional  cases  a  standard  so 
enforced  may  constitute  a  trade  barrier,  the  burden  of  proof  aust 
fall  upon  the  challenger  to  show  that  the  standard  was  put  in 
place  with  the  primary  aim  of  blocking  imports. 

2)  CLAIMS  THAT  'WE  CAN  KEEP  ODR  STANDARDS  ANYWAY'  AKE  HKSLY 

QUESTIONABLE. 

In  this  and  earlier  meetings,  U.S.  negotiators  underscored 
that  no  U.S.  law  can  be  directly  changed  through  the  GATT,  since 
only  Congress  can  change  laws.   Therefore,  should  a  GATT 
judgement,  such  as  the  Tuna-Dolphin  Ruling,  fall  against  the 
U.S.,  the  U.S.  may  simply  ignore  the  ruling  and  endure 
countervailing  duties.  As  an  example  of  this  power,  U.S. 
negotiators  cite  the  decision  to  flout  the  GATT  ruling  in  favor 
of  Nicaragua  in  the  dispute  over  U.S.  sugar  policy. 

This  line  of  reasoning  is  both  disingenuous  and  flawed: 

First,  it  flies  in  the  face  philosophically  of  the  GATT 
which  charges  signatories  with  removing  the  legislation  or  rule 
that  creates  a  trade  barrier.  The  Final  Text  states  explicitly 
that  compensation  should  only  be  a  temporary  measure  pending  the 
removal  of  the  offending  policy. (S3, 1.7) 

Second,  while  a  cavalier  U.S.  attitude  may  be  possible  with 
Nicaragua,  whose  retaliatory  capacity  is  slight,  powerful  trade 
partners  such  as  Japan  and  the  European  Community  can  force  the 
U.S.  to  either  pay  what  amounts  to  a  ransom  for  environmental 
laws  found  GATT-illegal,  or  to  suffer  countervailing  duties 
against  the  U.S.  export  sector.   Either  way,  such  situations 
would  exert  extreme  political  pressure  on  the  Congress  to  change 
our  laws. 

Third,  we  are  concerned  that  some  GATT  rulings  could  be 
implemented  simply  through  Administrative  regulatory  action. 

Fourth,  even  where  U.S.  laws  are  now  GATT-consistent, 
strengthening  them  could  also  render  them  GATT-illegal, 
threatening  U.S.  environmental  and  public  health  progress. 

Fifths  small  countries  that  are  heavily  dependent  on  trade 
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will  often  be  even  more  vulnerable  to  the  pressures  of  GATT 
retaliation  than  the  U.S.   So,  while  the  U.S.  may  be  able  to 
weather  countervailing  duties  to  retain  the  Marine  Mammal 
Protection  Act,  smaller  countries  may  not  have  that  luxury. 

Sixth,  the  USTR's  position  is  not  reflected  in  the 
Administration's  public  statements  regarding  compliance.   Joshua 
Bolton,  General  Council  to  the  Office  of  US  Trade,  explained  in  a 
hearing  before  Congressman  Waxman  that  the  U.S.  must  not  be 
perceived  as  'international  rogues'  regarding  its  conformity  to 
GATT  rulings.   Similarly,  Robert  Reinstein  of  the  State 
Department  testified  before  Congressman  Wyden  that  the  U.S.  "must 
conform  to  GATT" . 

3)  DEMOCRATIZATION  OF  THE  GATT  PROCESS  IS  CRUCIAL. 

Environmental  campaigns  have  long  sought  greater  public 
access  to  and  involvement  in  the  global  institutions  that 
increasingly  shape  people's  lives  everywhere.   GATT  is  no 
exception.   Yet  GATT's  negotiation  process  is  devoid  of  citizen 
participation  and  its  dispute  resolution  mechanism  requires 
arguments  and  briefs  to  be  held  secret.   Negotiations  and  GATT 
policy  discussions  must  include  the  participation  of  those 
representing  citizens'  issues  such  as  environment  and  consumer 
safety.   The  dispute  resolution  mechanism  should  be  open  for  all 
to  see,  and  NGOs  should  be  allowed  to  participate  as  friends  of 
the  court.   Decisions  should  be  published,  open  for  comment,  and 
subject  to  challenge  and  review  in  an  international  court. 

This  desire  to  open  the  GATT  process  to  greater  public 
participation  and  accountability  is  also  driven  by  our  concern 
that  those  empowered  by  GATT  to  rule  on  trade  issues  have  a 
strong  bias  towards  the  promotion  of  trade  over  and  above  other 
social  concerns.   Only  a  more  democratic  system  will  be  able  to 
generate  fair  rules  and  make  wise  decisions  where  disputes  arise. 


Having  spelled  out  these  general  matters,  we  have  more 
detailed  concerns,  particularly  with  regard  to  the  Sanitary  and 
Phytosanitary  Standards  sections.   Four  specific  issues  arise: 

1)  Balancing  (whether  or  not  standards  must  be  balanced 
against  economic  criteria) , 

2)  Consistency  (i.e.  the  parameters  for  judging 
whether  or  not  a  standard  meets  a  societally  consistent 
level  of  risk) , 
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3)  Registration  (whether  the  U.S.  could  be  forced  to 
accept  products  not  registered  for  use) ,  and 

4}  Pre-emption  (does  this  draft  require  federal  bodies  to 
pre-empt  higher  standards  in  sub-national  bodies) . 

1)  BALANCINC. 

Here  we  brought  forward  5  sections  that  we  found  disturbing 
in  the  S+P  text,  (L38-16,  L37-17,  L38-18,  L38-19,  L38-21) .   As  we 
read  these  provisions,  they  require  that  a  S+P   standard  that 
exceeds  those  set  by  international  bodies  must  pass  a  series  of 
balancing  tests  if  challenged  under  the  GATT. 

On  clause  #16  we  were  concerned  that  the  need  for  "taking 
into  account  risk  assessment  techniques  developed  by  the  relevant 
international  organizations"  would  force  a  reliance  on  Codex 
Alimentarius  standards  which  are  not  based  on  health  but  instead 
adjusted  for  member  countries'  economic  contingencies.   USTR 
representatives,  however  underscored  that  'risk  assessment'  was 
different  from  'risk  management.'   The  Codex  balancing  of  health 
against  economic  gain  takes  place  in  the  area  of  risk  management, 
where  this  GATT  clause  is  silent. 

The  questions  surrounding  science  in  clause  #17  remain  vague 
and  ill-defined.   While  the  USTR  assured  us  that  U.S.  standards 
would  not  need  to  be  justified  by  a  preponderance  or  unanimity  of 
science,  but  rather  some  scientifically  based  cause  for  concern, 
the  language  in  the  text  does  not  reflect  this  view.   We  would 
recommend  that  language  explicitly  endorsing  the  'precautionary 
principle'  be  added  to  the  text  at  this  point. 

Furthermore,  social,  moral,  and  global  environmental 
concerns  must  be  integrated  into  GATT.   We  understand  that  these 
may  not  fall  within  the  strictly  defined  domain  of  S+P  standards, 
but  also  note  that  they  are  not  lodged  anywhere  else  within  the 
GATT.   These  concerns  must  be  addressed.   The  Tuna-Dolphin  ruling 
already  indicates  how  such  measures  are  GATT-illegal.   Future 
progress  on  other  global  problems  such  as  ozone  depletion  and 
greenhouse  gas  emissions  may  be  jeopardized  if  the  Uruguay  Round 
continues  to  avoid  this  issue. 

On  clause  #18  the  languag«  Is  unclear  in  its  use  of  the  word 
'entry'.   Is  this  the  entry  of  the  product  in  question  or  is  it 
entry  of  the  disease,  poison  or  pest?  Although  the  latter 
interpretation  would  be  slightly  more  comforting  than  the  former, 
the  clause  seems  to  indicate  that  purely  economic  criteria  must 
be  applied  to  the  vital  decisions  of  risk  management.   It  would 
appear  that  to  justify  a  measure,  a  country  would  have  to  show 
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that  its  standard  is  the  aost  cost-effective  neans  of  limiting  a 
particular  risk.   This  requirement  takes  no  account  of  the  social 
values  or  the  democratic  choices  that  are  typically  embodied  in 
such  regulations.' 

The  USTR  indicated  that  this  section  applies  only  to  the 

plant  and  animal  parts  of  the  agreement,  (e.g.  what  is  the  risk 

to  the  beef  industry  of  the  entrance  of  hoof-and-mouth  disease) 

and  not  to  human  health  impacts.   This  point,  however,  simply  is 
not  made  in  the  text. 

We  are  concerned  that  the  practical  effect  of  clauses  #19 
and  «21  is  that  a  S-*-p  measure,  to  avoid  being  found  in  violation 
of  GATT,  must  be  the  least  trade  distorting  among  the  range  of 
alternatives.   Any  standard  is  the  outcome  of  a  balancing  of 
sovereign  interests  and  values  which,  once  decided  in  a 
democratic  process,  should  not  be  unmade  to  serve  the  economic 
interests  of  foreign  exporters. 

On  this  point,  the  negotiators  indicated  that  the 
alternatives  would  need  to  be  considered  within  the  field  of  S-t-P 
standards,  i.e.  public  health  measures  would  not  be  considered  as 
an  alternative.   We  believe,  however,  that  this  thinking 
contradicts  the  decision  of  the  Thai  Tobacco  case.   Although  this 
case  fell  under  Article  XI  and  not  Article  XX,  the  precedent  is 
now  firmly  embedded  in  the  GATT  case  law  and  we  believe  it  could 
easily  be  applied  to  S-i-P  and  TBT  cases  in  the  future.   Clauses 
#19  and  #21  would  strengthen  such  claims. 

Overall  then,  we  found  #18,  #19,  and  #21  the  most  unsettling 
and  would  urge  the  deletion  of  all  three.   Short  of  that 
solution,  #18  must  have  language  to  make  it  clear  that  economic 
balancing  has  no  place  in  human  health  decisions  or  to  situations 
where  the  balance  among  species  populations  would  be  disrupted  or 
where  species  are  threatened  with  extinction. 

2)  CONSISTENCY. 

Here  the  issue  is  L.38  #20.   The  concept  of  consistency  is 
extremely  dangerous.   USTR  indicated  that  voluntary  risks,  such 
as  those  taken  by  smokers,  cannot  be  considered  as  a  factor  to 
weigh  in  trade  violations.   (This  exemption,  which  is  the  last 
sentence  of  #20  is  so  ambiguously  worded  that  it  can  be  read  to 
mean  the  exact  opposite  of  the  intended  meaning  that  the  USTR 
pointed  out  to  us.) 

The  consistency  provision  should  be  removed.   It  threatens 
to  be  a  tool  by  which  all  S  +  P  standards  are  reduced  to  the 
highest  level  of  risk  to  which  a  society  exposes  itself.   For 
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example,  the  Delaney  Clause  sets  a  zero  risk  standard  for  food 
additives  that  cause  cancer.   Carcinogenic  pesticide  residue 
standards  in  foods  are  set  at  tolerances  that  allow  one 
additional  death  per  million.   Food  tolerances  for  mutagenic, 
genotoxic  and  hazardous  chemicals  are  set  at  various  levels  e.g. 
10  times  or  100  times  the  threshold  of  visible  injury. 
Consistency  under  these  conditions  and  across  these  products 
holds  the  potential  for  wholesale  challenges  of  entire  regulatory 
regimes.   Such  risks  should  not  be  taken. 

3)  REGISTRATION. 

Although  the  Final  Text  drops  the  mandatory  language  that 
was  bracketed  in  the  November  20th  test,  we  continue  to  be 
concerned  that  the  U.S.  could  be  forced  to  accept  imports  of 
agricultural  products  containing  residues  of  chemicals 
unregistered  in  the  U.S.  if  a  Codex  tolerance  for  the  chemical 
has  been  adopted.   We  strongly  urge  that  clear  and  unambiguous 
language  be  incorporated  in  the  text  to  insure  that  all  chemicals 
present  in  the  American  marketplace  must  have  passed  muster  under 
American  procedures.   Nothing  should  be  done  to  jeopardize  the 
integrity  of  U.S.  registration  procedures. 

4)  PRE-EMPTION. 

Here  the  issue  is  L.43#45  and  we  have  two  issues.   First, 
while  the  USTR  insists  that  there  is  nothing  in  this  area  that 
was  not  already  in  the  Tokyo  Round,  'formulate  and  implement 
positive  measures  and  mechanisms'  is  new  language  that  imposes  a 
positive  burden  on  the  national  governments  to  pre-empt  standards 
in  subnational  bodies.   Even  the  USTR  staff  said  this  language 
caused  them  problems,  and  it  was  not  in  the  November  20  text  of 
the  Uruguay  round  draft.   As  we  discussed,  negotiators  from  other 
countries  believe  they  have  extracted  from  the  U.S.  a  commitment 
to  pre-empt  state  and  local  laws  with  this  language.   And,  as  the 
Tuna-Dolphin  Panel  Report  illustrates,  where  the  legislative 
intent  of  a  clause  is  unclear,  panel  experts  are  likely  to  decide 
narrowly  in  favor  of  'trade'  rather  than  more  broadly. 

The  language  is  unambiguous:  "formulate  and  implement" 
requires  decisive  action.   We  would  recommend  striking  this 
clause  from  the  agreement.   Preservation  of  state  and  local 
rights  to  set  higher  standards  is  crucial  to  us,  both  as  a  matter 
of  principle  and  because  much  of  the  initiative  for  innovative 
and  positive  environmental  and  consumer  change  comes  from  the 
states. 

The  second  issue  was  the  exact  nature  of  the  obligation  to 
be  imposed  on  the  sub-federal  bodies.   USTR  argued  that  #45 
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requires  that  states  simply  meet  the  obligation  of  the  S-t-P 
agreement,  not  that  they  meet  the  same  standards  as  those  set  by 
the  national  government.   In  other  words,  the  state  must  show  its 
standards  are  based  on  a  risk  assessment,  are  the  least  trade 
distorting,  demonstrate  a  consistent  level  of  risk  management, 
etc. 

State  and  local  governments  now  must  meet  a  series  of  legal 
tests  the  Supreme  Court  devised  to  justify  higher  standards  than 
those  set  by  the  federal  government.   In  addition,  state  and 
local  standards  are  subject  to  legal  challenge  if  they  serve  as 
trade  barriers.   The  judicial  system  has  an  extensive  (and  many 
would  say  overly  biased  towards  trade)  set  of  checks  and  balances 
to  Insure  the  free  flow  of  commerce  —  including  imports.   If  a 
country  has  a  claim  of  injury,  the  judicial  system  protects  both 
domestic  and  foreign  producers.   GATT  is  not  needed  to  render  a 
different  judgement. 

In  addition  to  the  deletion  of  the  requirements  "to 
formulate  and  implement"  we  would  therefore  recommend  including 
language  stating  explicitly  that  other  than  central  government 
bodies  have  the  right  to  set  and  enforce  higher  standards 
provided  they  meet  #16  and  #17  as  modified  per  our  suggestions 
above. 


In  addition  to  our  discussion  on  January  16,  we  had  two 
addition  meetings  with  DSTR  staff,  which  some  of  us  attended. 
The  first,  on  January  21,  concerned  the  proposed  Multilateral 
Trade  Organization  (MTO) .   The  second,  on  January  27,  concerned 
the  Final  text  and  its  Implications  for  the  Tuna-Dolphin 
situation.   Attached  you  will  find  copies  of  working  notes  from 
these  two  meetings.   The  two  most  Important  points  we  would  like 
to  make  on  these  issues  are  that: 

1}  We  believe  the  decision  to  create  the  MTO  should  not 
be  taken  under  the  Fast-track,  and 

2)  The  Final  Text  does  nothing  to  resolve  the  issues 
arising  from  the  Tuna-Dolphin  panel  report,  nor  does  it 
appear  that  the  U.S.  is  willing  to  address  this 
alarming  precedent  within  the  Uruguay  Round. 

We  would  once  again  like  to  commend  your  and  your  staff's 
willingness  to  meet  with  us  during  such  a  hectic  time  and  urge 
you  to  move  forcefully  in  Geneva  to  address  our  concerns. 
Understand  that  our  interest  is  not  in  economic  protectionism  but 
in  seeing  that  the  international  trade  regime  become  more 
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transparent  and  democratic,  and  that  international  trade 
agreements  serve  the  goal  of  environmentally  sustainable 
development. 


On  Behalf  of: 

Rod  Leonard 

Community  Nutrition  Institute 

Bill  Barclay 
Greenpeace 

Martha  Glenn 

The  Humane  'Society  of  the  U.S. 

Craig  Van  Note 
Monitor  Consortium 

Larry  Williams 
The  Sierra  Cliib 

Lori  Wallach 
Public  Citizen 
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Working  notes  on  January  21,  1992  aeetlng  with  USTR  conc«mlng  th« 
proposed  Multinational  Trade  Organization  —  MTO 

The  several  non-government  organizations  participating  in 
discussions  with  the  U.S.  Trade  Representatives  office  on  the 
DunJcel  text  net  with  Jane  Bradley  to  review  concerns  over  the 
inclusion  of  language  authorizing  the  creation  of  a  Multinational 
Trade  Organization  (MTO) .  The  new  entity  would  replace  the  General 
Agreement  on  Tariffs  and  Trade  (GATT)  and  establish  a  permanent 
international  organization  to  enforce  trade  agreements. 

Most  of  the  meeting  was  taken  by  Bradley  to  explain  why  the  MTO  was 
incorporated  in  the  text  of  the  Uruguay  round  negotiations  and  the 
Dunkel  text.  Previous  GATT  negotiations  covered  products  in 
international  trade  and  the  tariffs  imposed  by  nations  to  protect 
domestic  industries  making  those  products  from  outside  competition. 
GATT  agreements  sought  to  exchange  tariff  reductions  between  and 
among  countries,  and  to  enforce  the  reductions  by  allowing  one 
country  to  retaliate  —  i.e.,  raise  tariffs  on  other  products 
exported  by  another  country  that  refused  to  lower  tariffs. 

Over  the  past  20  years,  however,  global  trade  has  increasingly 
involved  services,  such  as  intellectual  property  and  investments  — 
i.e.,  non-products.  Since  GATT  involves  only  products,  agreements 
to  provide  access  to  markets  in  services  in  exchange  for  access  to 
markets  for  products  could  not  be  enforced.  MTO  would  enforce 
cross-retaliation. 

In  fact,  the  proposed  agreements  on  services  cannot  go  into  effect 
unless  the  MTO  is  authorized.  Bradley  said  the  MTO  would  not 
introduce  any  new  requirement  on  the  U.S.,  zmd  that  it  had  been  a 
part  of  the  Uruguay  round  text  since  the  beginning  of  negotiations 
in  1986.  She  implied  our  objections  to  the  MTO  were  late,  and  we 
should  have  made  them  known  when  USTR  might  have  been  able  to  make 
changes. 

He  explained  that  consumer,  environmental  and  other  NGO 
organizations  had  differing  views  about  MTO,  largely  because  USTR 
made  no  effort  over  the  past  six  years  to  encourage  a  broadly 
based,  intensive  discussion  of  the  concept.  He  noted  that  the  MTO 
is  the  latter  day  incarnation  of  the  International  Trade 
Organization  that  was  proposed  in  the  Bretton  Hoods  conference  in 
1946  as  one  of  three  international  economic  institutions  to  assist 
in  the  economic  recovery  of  the  market  driven  economies  after  Horld 
Har  II.  The  other  two  institutions  were  the  Horld  Bank  and  the 
International  Monetary  Fund  (IMF).  Congress  authorized  the  U.S.  to 
sign  treaties  adopting  the  latter  two  instruments,  but  refused  to 
entrust  the  sovereign  powers  to  regulate  commerce  in  the  U.S.  to  an 
international  agency. 

GATT  was  the  negotiating  arm  of  the  ITO,  and  it  alone  survived 
because  the  executive  branch  could  negotiate  an  agreement  and 
submit  it  to  Congress  for  approval. 
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Sen^ebat""  ^^  ^°   express  their  views  in  public  hearings  and 
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Working  Notes  on  January  27,  1992  Heetlng  with  DSTR  conc*mlng  th« 
Dun]cel  Draft  and  the  Tuna  Dolphin  Issue 

The  several  non-govemsent  organizations  participating  in  the 
discussions  on  the  Dunkel  text  net  January  30  with  Dan  Brinza  to 
review  the  GATT  dispute  panel  decision  on  the  Mexican  government's 
complaint  that  the  Marine  Mammal  Protection  Act  (MMPA)  ban  on  tuna 
caught  with  dolphin  deadly  practices  constitutes  a  trade  barrier  in 
violation  of  GATT.  The  concerns  expressed  to  Brinza  addressed  two 
issues.  First,  the  panel  misread  the  GATT  text,  and  is  in  error. 
Second,  unless  the  Dunkel  text  contains  language  to  neutralize  the 
MMPA  ruling,  the  panel  decision  will  become  a  precedent  to  attack 
all  environmental  protection  statutes  affecting  resources  in  the 
global  commons,  regardless  of  whether  the  decision  is  adopted 
formally  by  GATT.  Recognizing  this,  language  was  submitted  to  the 
U.S.  negotiators  that  would  set  aside  the  novel  interpretation  of 
the  dispute  panel  until  these  issues  could  be  taken  up  later  in 
discussions  on  trade  and  environment.  The  language  was  not 
incorporated  in  the  Dunkel  text,  but  Brinza  could  not  explain  why 
the  U.S.  did  not  seek  to  neutralize  the  dispute  panel  ruling. 
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Dear  Mr.  Ambaaaador: 

Ue  wish  to  thank  you  for  your  prompt  response  to  our  September  6 
letter  regardinc  the  concerns  we  have  over  the  sanitary  and 
phytosanitary  (SPS)  provisions  In  the  Dunkel  text  of  the  Uruguay 
round  of  negotiations  to  revise  the  General  Agreement  on  Tariffs 
and  Trade  (OATT).   Based  on  your  reply  and  our  subsequent  meeting 
with  Ambassador -designate  Schmidt,  we  also  are  please  to  learn  of 
the  efforts  underway  In  OATT  to  clarify  the  SPS  text  as  proposed 
by  the  U.S. 

These  activities  are  an  essential  effort  to  correct  a  failed 
policy  inherited  from  the  Bush  Administration.   This  flawed 
policy  in  great  measure  reflects  the  failure  of  federal  agencies 
Involved  to  consult  with  non-government  organizations  (NGOs) . 
Unfortunately,  the  process  continues  to  be  faulty  and  will  result 
in  needless  alsunderstandings  and  conflicts  that  will  Jeopardize 
future  activities  In  trade,  health  and  environment  policy. 

Ue  are  concerned,  for  example,  that  the  absence  of  a  clearly 
Stated  policy  on  harmonization  —  I.e.,  on  whether  the  decisions 
Bade  publicly  on  standards  In  the  U.S.  as  to  the  appropriate  risk 
to  the  envlronaent  and  to  human  health  and  safety  are  subject  to 
challenge  as  trade  barriers  —  Is  leading  to  confusion  both 
within  U.S.  agenciec  snd  with  «he  countries  that  trade  with  the 
U.S.   The  following  examples  are   illustrative i 

While  U.S.  negotiators  sought  to  clarify  the  SPS  language 
during  the  Helsinki  meeting  In  September,  the  U.S.  position 
appears  to  be  a  response  to  specific  language  in  the  Dunkel  text. 
So  far  as  we  ere  aware,  the  U.S.  position  did  not  emerge  fron  a 
clear  and  unambiguous  statement  of  basic  policy  on  harmonization. 

Similar  concerns  arise  in  regard  to  the  Codex  Committee  on  Zxport 
Inspection  and  Certification  Systems  meeting  to  be  held  November 
29  through  December  3  in  Canberra,  Australia.   The  committee  will 
be  formulating  recommendations  on  measures  to  deal  with 
situations  where  individual  country  standards  may  differ  with  an 
international  standard  in  food  safety,  pesticide  and  chemical 
rules  and  measures  to  control  contaminants  --  i.e.,  with  the 
process  of  harmonization.   While  the  U.S.  delegation  is  well 
aware  of  the  topics  to  be  considered  in  the  committee  meetings, 
no  statement  exists  to  guide  the  delegation  on  U.S.  policy  on 
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haraonizatlon.   In  pravious  ii*«tin8B  of  Codex  comalttees  whera 
this  Issue  has  arisen,  the  U.S.  position  is  Bor«  often  than  not 
the  position  of  the  aeency  4rf  the  U.S.  deletate  represents.   The 
Departsent  of  Aericulture  has  a  different  position  fros  that  of 
the  Food  and  Drue  Adalnlatratlon,  which  aay  differ  froa  ih* 
Departments  of  Conuaerce.  Interior,  or  State.   Dependlnc  on  the 
aeency  present,  the  U.S.  position  aay  be  disquieting  for  the  NCO 
representative  and  confusing  for  delesates  of  other  countries . 

In  a  sisllar  vein,  the  Working  Group  on  Trade  and  Environment  In 
the  Organization  for  Econonlc  Cooperation  and  Development  (OECO) 
will  likely  take  up  the  issue  of  haraonlzatlon  of  International 
standards  sooner  rather  than  later.   The  Interagency  comelttce 
which  USTR  coordinates  to  help  shape  U.S.  policies  on  trade  and 
environment  has  yet  to  formulate  a  position  to  present  at  OECO. 

The  efforts  of  the  International  Standards  Organization  (ISO) 
raises  similar  concerns.   ISO  has  significantly  Increased  its 
environmental  activities,  and  Is  formulating  recommended 
standards  for  analytical,  auditing  and  management  systems  in  non- 
food products  and  processes.   A  U.S.  technical  advisory  group 
coordinated  through  the  Commerce  Department  represents  the  U.S. 
in  this  process.   Until  last  month  the  membership  of  the  advisory 
group  solely  reflected  the  business  and  Industry  groups  concerned 
with  ISO  standards.   Ue  would  not  be  surprised  if  the  U.S. 
advisory  group  had  a  policy  on  harmonization  that  NGOs  —  which 
have  not  until  recently  participated  In  ISO  activities  --  would 
find  objectionable,  and  not  representative  of  the  public 
interest.   Such  a  policy,  however,  would  be  Intimated  to  be  the 
U.S.  government  policy  for  inclusion  in  proposals  on  technical 
barriers  to  trade. 

Although  we  have  repeatedly  raised  the  issue  of  harmonization 
with  the  various  federal  agencies  involved,  we  have  yet  to 
receive  a  clear  statement  of  U.S.  policy.   For  example,  the  NGO 
groups  asked  USTR  staff  whether  the  U.S.  position  on 
harmonization  —  i.e.,  the  SPS  measures  —  in  the  NAFTA  test 
would  also  be  the  U.S.  position  on  harmonization  in  the  Uruguay 
round,  the  answer  we  received  was"you  cannot  assume  that  the 
NAFTA  position  also  applies  in  OATT."  In  the  absence  of  a  clear, 
unequivocal  statement  on  harmonization  by  the  Clinton 
administration,  the  position  of  the  U.S.  government  will  be 
stated  by  Individual  agencies  for  specific  instances  and  special 
audiences . 

Normally  this  issue  would  never  arise  as  a  problem  because  the 
meetings  end  discussions  where  harmonization  is  addressed  tend  to 
be  technical  and  focus  on  procedural  matters .   The  debate  on 
trade  and  environment  changed  all  that,  however,  and  now  must  be 
addressed  as  a  policy  issue.   The  problem  is  simple:   The  U.S. 
has  several  different  and  conflicting  positions  on  harmonization. 
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Eight  principle  of  harmonization 
propose  for  consideration  by  the 
\}.S.    Trade  Representative 

1.  international  atandards  should  be  floors,  and  not  cellinsB: 

2.  The  burden  of  proof  of  trade  dlBcrlBination  rests  with  the 
country  asserting  a  claim  of  injury; 

3.  The  test  for  discrimination  is  even-handedness  --  i.e.,  an 
absence  of  dlscrinination; 

4.  Trade  rules  should  presume  country  standards  are  intended  to 
protect  health  and  the  environment,  and  thus  are  necessary  to 
achieve  environmental  or  health  objectives; 

5.  If  the  effect  of  a  standard  is  to  discriminate  against  an 
Imported  product ,  the  country  alleging  injury  must  demonstrate 
the  discrimination  was  Intentional  and  not  Incidental  —  I.e., 
the  action  was  intended  to  adversely  affect  trade; 

6.  The  role  of  science  Is  not  to  Judge  whether  a  country 
standard  conflicts  with  an  international  standard;  science  Is 
only  one  of  several  intrinsic  elements  of  rules  and  standards, 
and  the  test  should  be  to  confirm  the  rule  or  standard  was 
developed  within  an  open  system  of  participatory  democracy 
where  science  plays  an  appropriate  and  legitimate  role; 

7.  Each  country  has  a  legitimate  interest  In  guarding  against 
imperfectly  understood  risks  despite  the  possibility  the  risk 
may  ultimately  prove  to  be  negligible  or  non-existent.   A 
precautionary  stance  is  appropriate  and  reasonable; 

8.  Public  participation  Is  essential  to  harmonization  processes, 
and  interested  groups  and  representative  should  be  Integrated 
into  decision  making  on  the  national  and  international  level . 
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The  Clinton  administration  aust  now  adopt  one  policy  to  suld«  all 
asencles.   In  the  absence  of  a  clear  policy  statement,  the  U.S. 
will  continue  to  advance  conflicting  aeendae  both  domestically 
and  internationally.   The  conflicting  agenda  will  undermine  both 
the  administration's  trade  and  environmental  initiatives. 

This  is  a  Batter  of  some  urgency.   The  U.S.  delegation  to  the 
Codex  committee  meeting  in  late  November  already  is  preparing  the 
U.S.  position  that  will  guide  its  participation.   The  OECD 
working  group  also  can  be  expected  to  raise  the  harmonization 
Issue  sometime  in  the  next  six  months.   Ue  are  enclosing  a  list 
cf  eight  elements  we  believe  should  be  incorporated  in  •  U.S. 
position  on  harmonization.   We  welcome  the  opportunity  to  discuss 
these  eight  elements  and  the  administration's  policy  formulation 
effort  with  you  and  your  staff  at  your  earliest  convenience.   Ue 
urge  you  to  begin  the  process  of  developing  a  U.S.  position,  and 
we  look  forward  to  working  with  you  in  this  endeavor. 

Si.ncerely, 


Rodney  E.  Leonard 

Community  Nutrition  Institute 

Bill  Snape 

Defenders  of  Wildlife 

Rod  Prudencio 

National  Wildlife  Federation 


Rob  Housman 

Paul  Orbuch 

Center  for  International 

Environmental  Law 

Mark  Ritchie 

Institute  on  Trade 

and  Agricultural  Policy 


Andrea  Durbin 
Friends  of  the  Earth 


Dan  Seligman 
Sierra  Club 


Lee  Jenkins 
Humane  Society 


cam  Duncan 
Oreenpeace 


Scott  Hajost 
Environmental  Defense  Fund 
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International  Business-Government  Counsellors,  Inc. 

S18  Conneciicui  Avenue.  NW.  12th  Floor.  Washingion.  DC  20006-2702 

November  9,  1993 


Janice  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 

Re:   Uruguay  Round  of  Multilateral  Trade  Negotiations/ 

November  4,  1993  Hearing  by  the  Subcommittee  on  Trade, 
Committee  on  Ways  and  Means  Hearing 

Dear  Ms.  Mays: 

This  letter  written  on  behalf  of  Hercules,  Incorporated 
("Hercules")  responds  to  the  request  of  the  Subcommittee  on  Trade, 
House  VJays  and  Means  Committee  for  comments  relevant  to  the  Uruguay 
Round  of  Multilateral  Trade  Negotiations  as  they  may  affect 
specific  commercial  interests. 

Hercules  is  a  major  chemical  and  aerospace  company 
headquartered  in  Wilmington,  Delaware  with  U.S.  production 
facilities  located  throughout  the  United  States,  including  Utah, 
Virginia  and  New  Jersey.  The  chemical  and  allied  product  segments 
of  Hercules'  operations  have  the  most  at  stake  in  a  successful 
Uruguay  Round. 

Hercules  has  for  several  years  worked  closely  with  U.S. 
Government  trade  officials  responsible  for  the  Uruguay  Round  market 
access  negotiations.  As  is  the  case  with  other  global  companies, 
particularly  those  in  the  chemical  industry,  Hercules'  interests  in 
the  outcome  of  the  Uruguay  Round  are  aimed  at  both  ensuring  that  in 
some  product  lines  U.S.  tariffs  are  not  eliminated  or  significantly 
reduced  over  a  short  period  of  time  thereby  jeopardizing  certain 
U.S.  operations  and  the  jobs  dependent  upon  these  facilities,  while 
on  the  other  hand  seeking  immediate  tariff  elimination  applicable 
to  U.S.  intermediate  imports  that  undergo  further  processing  in  the 
United  States  or  that  compliment  the  company's  global  operations. 

Overall,  Hercules  endorses  the  Chemical  Harmonization  Proposal 
as  well  as  the  incorporation  in  the  market  access  negotiations  of 
a  U.S.  offer  to  immediately  eliminate  the  duties  on  products 
covered  by  prior  duty  suspensions  and  duty  suspension  legislation. 

HERCULES'  GOALS  IN  THE 
MARKET  ACCESS  NEGOTIATIONS 

MAINTENANCE  OF  U.S.  TARIFFS 

1.    Industrial  Grade  Nitrocellulose. 

Industrial  nitrocellulose  (which  enters  under  HTS  3912.20.00) 
is  a  basic  commodity  chemical  used  to  make  lacquers,  etc.  Hercules 
is  the  sole  U.S.  producer  of  this  highly  import  sensitive  product. 
In  1990  two  U.S.  government  import-related  actions  were  taken  which 
only  confirmed  the  serious  financial  condition  of  the  U.S. 
industry.  First,  the  President  removed  industrial  nitrocellulose 
from  the  duty-free  Generalized  System  of  Preferences  Program  for 
import  sensitivity  reasons.  Second,  the  International  Trade 
Commission  unanimously  determined  that  the  U.S.   industry  was 
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materially  injured  under  the  Antidumping  Law.  Outstanding  dumping 
duties  continue  to  be  in  effect  against  several  supplying 
countries. 

Under  the  proposed  Chemical  Harmonization  Proposal  the  5.2 
percent  ad  valorem  duty  would  be  maintained.  Hercules  continues  to 
urge  U.S.  negotiators  not  to  reduce  the  U.S.  duty  to  zero  or  to 
negotiate  a  reduction  below  the  harmonized  rate  due  to  its  extreme 
import  sensitivity. 

2.  Carboxvmethvlcellulose  ("CMC"). 

CMC  (which  enters  under  HTS  No.  3912.31.00)  at  6.4  percent  ad 
valorem  is  a  water  soluble  polymer  derived  from  cellulose  used  in 
oil  recovery,  pharmaceutical  applications  and  health  care  products. 
Hercules  is  the  largest  CMC  producer  with  a  production  facility  in 
Hopewell,  Virginia  employing  nearly  100  U.S.  workers.  Purified  CMC 
imports  have  significantly  disrupted  the  U.S.  mar)cet  and  have 
increased  dramatically  since  the  1980s.  The  increased  presence  of 
low-priced  imports  was  the  direct  result  of  a  46  percent  reduction 
in  the  U.S.  tariff  as  a  result  of  the  To)cyo  Round  of  multilateral 
trade  negotiations.  The  Chemical  Harmonization  Proposal  would 
maintain  the  U.S.  6.4  percent  ad  valorem  tariff  on  this  product,  a 
result  which  is  critical  to  the  long  term  health  of  the  U.S. 
industry  and  the  jobs  dependent  upon  this  industry.  Hercules 
continues  to  impress  upon  U.S.  Government  negotiators  not  to  reduce 
the  U.S.  duty  on  CMC  imports  to  zero  or  to  negotiate  reduction 
below  the  harmonized  rate. 

3.  Pentaervthritol  f"PE") . 

Pentaerythritol  ("PE")  (which  enters  under  HTS  2905.42.00)  is 
a  polyol  used  in  aviation  lubricants,  coatings  and  resins. 
Hercules,  Hoechst-Celanese  and  Perstorp  are  the  largest  U.S.  PE 
producers  with  facilities  in  Louisiana,  Missouri,  Texas,  and  Ohio. 
PE  imports,  particularly  those  from  Chile,  have  had  a  severe  impact 
on  industry  volume  and  price.  An  elimination  of  the  3.7  percent 
duty  would  only  further  disrupt  the  U.S.  mar)cet  and  threaten  U.S. 
jobs.  The  Chemical  Harmonization  proposal  would  maintain  the  U.S. 
duty  at  the  current  level,  a  result  which  Hercules  continues  to 
support . 

ELIMINATION  OF  U.S.  TARIFFS 

1.  Pectin. 

Pectin  (which  enters  under  HTS  1302.20.00)  is  used  by  the  jam 
and  jelly  industries  as  a  food  thickener.  Until  recently,  Hercules 
was  the  sole  U.S.  pectin  producer.  The  company  now  depends  upon 
its  Danish  facilities  for  its  U.S.  pectin  supplies.  The 
elimination  of  the  U.S.  5  percent  duty  is  non-controversial  as 
reflected  by  the  pending  duty  suspension  bill  (H.R.  1557;  S.750). 
Hercules'  principal  concern  in  the  market  access  negotiations  is 
that  the  EC's  24  percent  duty  will  be  significantly  reduced, 
thereby  hurting  Hercules'  global  operations  and  only  benefiting 
Hercules'  major  Mexican  competitor. 

Overall,  therefore,  Hercules,  continues  to  urge  U.S. 
negotiators  to  eliminate  the  5  percent  U.S.  duty  applicable  to 
pectin  imports  while  taking  steps  to  ensure  that  the  EC's  24 
percent  duty  is  not  significantly  reduced. 

2.  Phantolid  and  Tonal  id. 

Phantolid  and  Tonalid  (HTS  No.  2914.30.00)  are  both  imported 
by  Hercules  and  subject  to  current  duty  suspension  bills  [JH  — 
Bill  Nos.].  Phantolid  and  Tonalid  are  both  artificial  musks  used 
in  soaps  and  toiletries.  There  are  no  domestic  producers  of  either 
product.  The  current  11.9  percent  ad  valorem  tariff  makes  both 
products  highly  uncompetitive  in  the  U.S.  market.  The  elimination 
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of  the  tariff  in  the  Uruguay  Round  will  ultimately  benefit  the 
retail  consumers  of  products  containing  phantolid  and  tonalid. 

3.  Carraaeenan. 

Carrageenan  (which  enters  under  HTS  1302.39.00)  is  used  in 
dairy  products,  including  ice  cream,  and  in  meat  applications  as  a 
moisture  binder.  The  5  percent  ad  valorem  duty  on  carrageenan 
should  be  eliminated.  United  States  companies  such  as  Hercules 
which  import  carrageenan  find  that  there  is  insufficient  U.S. 
capacity  to  fill  demand  and  additional  capacity  is  not  anticipated. 
Further,  there  are  no  substitutable  products  for  carrageenan. 
Since  carrageenan  is  classified  for  tariff  purposes  as  an 
agricultural  product,  the  Uruguay  Round  would  only  reduce  the 
tariff  by  36  percent  over  six  years.  Hercules  continues  to  urge 
U.S.  agricultural  negotiators  to  immediately  eliminate  the  U.S.  5 
percent  tariff  on  this  item. 

4 .  Carbon  Fiber  Grade  Polyacrylonitrile  ("PAN"). 

Hercules  is  a  major  U.S.  consumer  of  carbon  fiber  grade 
polyacrylonitrile  ("PAN")  acrylic  fiber  which  enters  the  U.S.  under 
HTS  5402.49.00  at  10  percent  ad  valorem.  The  company  also  produces 
the  pan  precursor  in  its  Decator,  Alabama  facility.  The  product  is 
required  for  the  manufacture  of  graphite  carbon  fibers  which  are 
produced  by  Hercules  in  the  United  States.  While  the  product  is 
classified  in  the  same  8-digit  category  as  certain  fibers  used  by 
the  textile  industry,  which  accounts  for  the  high  tariff,  the  PAN 
precursor  has  no  textile  application  or  use  and  the  majority  of 
imports  entering  under  this  tariff  category  are  carbon  fiber  grade 
PAN  rather  than  acrylic  and  related  products  for  use  in  the  textile 
industry.  Only  Hercules  and  Amoco  have  a  domestic  capability  to 
produce  carbon  fiber  Pan  precursor.  Neither  company  produces  for 
the  open  mar)cet  but  rather  for  internal  consumption. 

An  elimination  of  the  U.S.  duty  on  PAN  imports  is  critical  for 
Hercules  and  for  maintaining  the  U.S.  industrial  base  for  the 
production  of  carbon  fibers.  U.S.  producers  must  compete  against 
imported  (principally  Japanese)  carbon  fiber  which  enters  under  HTS 
6815.10.00  at  only  4.9  percent  ad  valorem.  This  means  that  the 
duty  on  the  precursor  raw  material,  PAN,  is  more  than  twice  the 
rate  of  the  duty  applicable  to  finished  carbon  fiber.  An 
elimination  of  the  10  percent  duty  on  PAN  will  result  in  lower  U.S. 
production  costs  and  lead  to  meaningful  selling  price  reductions  of 
carbon  fiber.  This,  in  turn,  will  enable  the  U.S.  carbon  fiber 
industry  to  better  compete  against  Japanese  and  other  foreign 
suppliers  both  in  the  U.S.  and  world  markets.  Two  of  the  Japanese 
producers  of  carbon  fiber  account  for  over  50  percent  of  the  world 
mar)cet. 

Currently,  the  U.S.  government  "offer"  is  to  reduce  the  10 
percent  tariff  on  PAN  imports  to  8.8  percent  ad  valorem  over  5 
years.  If  left  unchanged,  this  will  be  of  no  value  to  the  U.S. 
textile  industry  and  will  only  threaten  the  viability  of  the  U.S. 
carbon  fiber  industry. 

In  summary,  Hercules  has  a  great  deal  at  stake  in  a  successful 
Uruguay  Round  market  access  negotiation.  The  company  appreciates 
the  opportunity  given  by  the  Subcommittee  on  Trade,  House  Ways  and 
Means  Committee,  to  express  its  support  for  the  Uruguay  Round 
negotiations  and  to  raise  critical  issues  relevant  to  the  company's 
operations. 

Respectfully  submitted  on 
behalf  of  Hercules 
Incprporated , 

in  F.  McDermid 
President 
IBC 
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November  8,  1993 


Janice  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Coininittee    on   Ways    and   Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 


Uruguay  Round  of  Multilateral  Trade  Negotiations/ 
November  4,  1993  Hearing  by  the  Subcommittee  on  Trade, 
Committee  on  Ways  and  Means  Hearing 


Dear  Ms.  Mays: 

This  letter  responds  to  the  Subcommittee  on  Trade,  Committee 
on  Ways  and  Means  request  for  comments  relevant  to  the  Uruguay 
Round  of  Multilateral  Trade  Negotiations  as  they  may  affect 
specific  U.S.  commercial  interests. 

Kentucky  Fried  Chicken  ("KFC")  and  the  U.S.  poultry  industry 
support  the  completion  of  a  successful  Uruguay  Round.  As  explained 
below,  our  support  is  contingent  upon  "tariff ication"  of  Canada's 
chicken  import  quotas  and  the  phase-out  of  the  new  tariffs  in 
accordance  with  Article  401(a)  of  the  U.S. -Canada  Free  Trade 
Agreement  ("CFTA")  which  requires  the  ultimate  elimination  of  all 
tariffs  between  the  two  countries.  This  is  particularly  important 
as  it  applies  to  Canada's  import  quotas  on  processed  chicken  which 
continues  in  effect  notwithstanding  the  December  1989  GATT  Panel 
Report  which  found  import  quotas  on  highly  processed  food  products 
in  violation  of  international  trade  rules. 

The  Ways  and  Means  Committee  should  be  aware  that  on  October 
29,  1993,  Senate  Resolution  49  (see  attached)  was  introduced  which 
reflects  the  sense  of  the  Congress  that  Canada  convert  its  quotas 
on  chicken  to  tariff  equivalents  and  that  these  new  tariffs  be 
eliminated  in  accordance  with  the  CFTA.  More  specifically.  Section 
401(1)  of  the  U.S. -Canada  FTA  provides  in  unequivocal  language  that 
neither  the  U.S.  nor  Canada  shall  increase  tariffs  on  goods 
originating  in  the  territory  of  the  other  party.  Any  diversion 
from  this  obligation  would  require  an  amendment  to  the  CFTA,  which 
KFC  flatly  opposes. 

Insisting  that  Canada  meet  its  bilateral  trade  obligations  to 
the  U.S.  is  particularly  important  since  tariff ication  itself  is 
unlikely  to  offer  any  meaningful  increase  in  U.S.  chicken  exports 
to  Canada  if,  as  reported  in  the  press,  Canada  imposes  a  74.8 
percent  ad  valorem  duty  on  chicken  imports  as  a  result  of 
tariff ication. 
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A  successful  market  access  agreement  which  would  benefit  U.S. 
chicken  exports  is  clearly  in  this  country's  commercial  interest. 
The  U.S.  chicken  industry  is  the  largest  and  most  competitive  in 
the  world.  The  industry  employs  about  200,000  people  directly  and 
indirectly  in  the  United  States.  There  are  chicken  plants  in  28 
states  and  production  in  1992  was  valued  at  $16  billion.  U.S. 
output  represents  3  5  percent  of  total  worldwide  broiler  production. 

Total  U.S.  chicken  exports  in  1992  were  over  $667  million. 
But  exports  to  Canada  were  only  $90  million  of  the  over  $1  billion 
Canadian  chicken  market.  With  an  open  market,  U.S.  exports  to 
Canada  could  increase  annually  to  between  $350  to  $700  million, 
resulting  in  7,000  -  14,000  new  U.S.  jobs. 

Opening-up  Canada's  chicken  market  is  also  in  the  interest  of 
Canadian  retailers  and  consumers.  The  price  of  a  15-piece  KFC 
bucket  costs  roughly  U.S.  $14.00  in  Canada  and  U.S.  $9.00  in  the 
United  States.  Canadian  consumers  pay  nearly  3  5  percent  more  for 
chicken  than  U.S.  consumers.  Moreover,  some  Canadian  retail  stores 
are  required  to  pay  3  3  to  7  5  percent  more  for  chicken  in  Canada 
than  in  the  United  States.  Overall,  Canada's  chicken  supply 
management  system  is  estimated  to  cost  Canadian  consumers  over  $350 
million  annually. 

We  appreciate  the  opportunity  to  provide  the  Committee  the 
company's  views  on  the  Uruguay  Round  agricultural  market  access 
negotiations.  We  urge  the  Committee  to  support  the  American 
industry's  goals  of  seeing  a  successful  Uruguay  Round  negotiated, 
one  that  will  offer  significant  and  meaningful  access  to  the 
Canadian  chicken  market. 

We  respectfully  request  that  this  statement  be  made  a  part  of 
the  official  record  of  the  Committee. 


Sincerely, 


Gregg  Reynolds 
Kentucky  Fried  Chicken 
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103d  congress 

1st  Session* 


S.  CON.  RES.  49 


Expressing  the  senae  of  the  Congress  that  the  current  Canadian  quota  pcgime 
OD  chicken  imports  should  be  remov<»H  jw  part  of  the  Uruguay  Round 
multilateral  trade  ne^tiationB  and  that  Canada's  in^poaitior  of  quotas 
on  United  States  processed  chicken  violattts  Article  XI  of  the  General 
A^veiuetii  on  Tariffs  and  Trade. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

.        .    OCTOBBR  29  (kpalative  day,  OcTOBEK  13),  1993 
Mr.  Simpson  (for  Mr.  McConxbu-)  (for  himself,  Mr.  LOTT.  Mr.  HoTH,  Mr 
FaibCU>TH,  and  Mr.  WaicKER)  submitted  thp  followin^r  ooneurront  r<nto- 
lution:  which  was  referred  lo  the  Committee  on  Finance 


CONCURRENT  RESOLUTION 

Expressing  the  sense  of  the  Congress  that  the  current  Cana- 
dian "quota  regime  on  chicken  luiports  should  be  removed 
as  part  of  the  Uruguay  Round  multilateral  trade  negotia- 
tions and  that  Canada's  impasition  of  quotas  on  United 
States  processed  chicken  violates  Article  XI  of  the  Gen- 
eral Agreement  on  Tariffs  and  Trade. 

Whereas  the  United  States  chicken  industry  is  the  most  effi- 
cient in  the  world  and  produced  approximately 
$16,000,000,000  worth  of  chickens  in  1992; 

Whereas  Canada's  chicken  supply  management  system  se- 
verely restricts  the  importation  of  United  States  chickens, 
resulting  in  $350,000,000  to  $700,000,000  in  lost  sales; 
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Whereas  Canada's  chicken  supply  management  sj^stem  se- 
verely restricta  United  States  chicken  processors  and  re- 
tailers from  expanding  into  the  Canadian  market; 

Whereas  Canada's  chicken  supply  management  system  pro- 
tects the  Canadian  chicken  growers  while  severely  hurting 
both  United  States  and  Cunadiaii  processors  and  food 
service  retailers;        . 

^^ereas  Canada's  chicken  srapply  management  system  causes 
exceedingly  high  chicken  prices  and  periodic  supply  sliort- 
"'  ages  in  Canada;  and 

Whereas  Canada's  chicken  supply  management  system  and 
the    inipositibn' of   quotas    on    processed    chicken    con- 
;'.;.  travenes. Canada's;  obhgations  under  Article  XI. of  the 
^  General,  Agreement ,  on  Tariffs  and  Trade:   Now,  there- 
fore, be  it 

1  Resolved  by  the  Senate  (the  House  of  Representatives 

2  concurring),  That  it  is  the  sense  of  the  Congress  that — 

3  (1)  the  Tinited  States,  as  part  of  the  Uruguay 

4  Round    multilateral    trade    negotiations,    negotiate 

5  tariffieation  of  Canada's  chicken  supply  management 

6  system    and    the   elimination    of  processed   chicken 

7  from  Canada's  Import  Control  List; 

8  (2)    the    United    States    should    insist    under 

9  tariffication  that  the  amount  of  chicken  determined 

10  to  be  ^\^thin  quota  be  based  on  the  total  amount  of 

11  chicken  imported  into  Canada  in  1993  throu^  both 

12  global  and  supplemental  import  quotas; 


SCON  48  IS 
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1  (3)   thft  United   States   should   seek   the   elimi- 

2  nation,  or  at  the  minimum,  phase-out  of  the  new  du- 

3  ties  imposed  by  Canada  on  chicken  in^wrts  in  ac- 

4  cordanee  vvith  the  terms  of  the  United  States-Can- 

5  ada  FVee  Trade  Agreement;  and 

6  (4)  the  United  Stataa  should  oppose  any  jvctiv- 

7  ity  on  the  part  of  Canada  which  results  in  lost  sales 

8  for  United  States  chicken  exporters  and  restricts  the 
9'    'i~  United  States  access  to  Canada's  chicken  market. 


SCON  4*  la 
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November  4,  1993 

Testimony  of  Representative  Norman  Mineta 

Subcommittee  on  Trade,  Committee  on  Ways  and  Means 


Thank  you,  Mr  Chairman. 

As  Chairman  of  the  Democratic  GATT  Task  Force,  I  would  like 
to  thank  you  for  allowing  me  to  testify  today  regarding  the  Uruguay 
Round  of  the  General  Agreement  on  Trade  and  Tariffs. 

Mr.  Chairman,  as  you  know,  our  negotiators  are  currently 
working  with  other  GATT  signatories  on  a  set  of  codes  known  as  the 
Dunkel  Draft.  At  this  time,  I  would  like  to  share  with  the 
Committee  my  concerns  cibout  how  the  Dunkel  Draft  will  affect  the 
economy  of  my  district  and  of  the  nation. 

First  however,  I  would  like  to  express  my  strong  hope  that  the 
negotiations  in  Geneva  can  be  successfully  completed.  It  is 
crucial  that  the  GATT  be  expanded  to  deal  with  the  unique 
challenges  of  the  modern  international  marketplace,  and  to 
stimulate  economic  growth  both  here  and  cibroad. 

At  the  same  time,  I  believe  that  the  Administration  and  our 
negotiation  team  must  be  fully  aware  of  the  impact  the  current 
Dunkel  draft  would  have  upon  our  nation's  industrial  base.  Since 
1989,  I  have  repeatedly  taken  the  position  that  the  U.S.  not  agree 
to  the  GATT  proposals  that  will  substantially  weaken  present 
international  trade  laws  against  market -distorting  practices.  I 
oppose  the  Dunkel  draft  codes  sections  applying  to  subsidies  and 
dumping,  and  I  urge  the  Administration  to  support  the  U.S.  position 
tailed  in  December  of  1992. 

American  industry  needs  anti-subsidy  and  anti-dumping  laws  in 
order  to  survive  unfair  import  competition  and  remain  competitive 
in  both  the  U.S.  and  export  markets.  Industries  as  diverse  as 
agriculture,  autos,  bearings,  chemical,  fishing,  lumber,  mining, 
steel,  textiles,  and  in  my  own  district  semi-conductors  have  needed 
and  used  these  laws. 

Strengthening  international  disciplines  on  unfair  trade 
practices  was  a  congressional  objective  outlined  in  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988.  Both  Secretary  Bentsen, 
then  Chairman  of  the  Senate  Finance  Committee,  and  Chairman 
Rostenkowski  of  the  Committee  on  Ways  and  Means,  have  indicated 
deep  concern  over  the  inadequacies  of  the  Dunkel  text. 

Of  equal  importance  is  the  issue  of  the  GATT  dispute 
settlement  process  and  its  use  as  a  backdoor  mechanism  to 
emasculate  our  trade  laws  and  remove  U.S.  sovereignty.  The  Dunkel 
draft,  as  currently  written,  would  eliminate  the  cdaility  of  the 
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U.S.  Government  to  use  Section  301  of  the  1974  Trade  Act  to  enforce 
the  rights  of  U.S.  industry  xinder  international  trade  agreements. 
Without  Section  301,  U.S.  exporters  would  be  left  without  any 
effective  mechanism  to  address  the  effects  of  private  anti- 
competitive practices  and  other  protectionist  activities. 

Any  final  text  must  include  provisions  limiting  the  scope  and 
standard  of  review  as  applied  to  our  domestic  trade  laws.  I  am 
strongly  opposed  to  any  agreement  which  sets  up  a  panel  review 
system  where  the  U.S.  abdicates  the  ability  to  review  panel 
determinations  with  deference  to  our  national  laws. 

Finally,  of  specific  concern  to  myself  and  the  high-tech 
companies  which  make  up  the  economic  heart  of  my  district,  is  the 
issue  of  Trade  Related  Intellectual  Property  (TRIPS) .  The  U.S. 
semiconductor  industry  spends  12  percent  of  sales  on  R&D,  one  of 
the  highest  of  any  industry.  As  the  Dunkel  text  stands,  U.S. 
industries  relying  upon  protection  of  their  intellectual  property 
rights  will  face  the  loss  of  that  research  investment  to 
competition  from  foreign  copycats  of  U.S.  technology.  The  Dunkel 
Text  authorizes  compulsory  licensing  of  patents  under  a  broad 
spectrum  of  circumstances.  Our  nation's  high-tech  industries 
absolutely  need  to  be  protected  from  foreign  governments  forcibly 
licensing  U.S.  technology  and  selling  it  to  domestic  manufacturers 
marketing  in  their  home  market  as  well  as  internationally. 

As  the  Committee  considers  the  testimony  offered  today,  I  hope 
that  it  will  recognize  the  depth  and  duration  of  the  impact 
America's  industry  would  face  as  a  result  of  our  accepting  the 
current  Dunkel  text.  We  have  all  worked  hard  cuid  spent  vast 
resources  to  understand  and  predict  the  implications  of  the  North 
America  Free  Trade  Agreement  (NAFTA) .  In  the  time  that  remains, 
we  must  come  to  grips  with  the  notion  that  the  GATT  will  impact 
jobs  and  the  economy  with  many  times  the  force  of  the  NAFTA.  As 
the  Dunkel  test  stands,  that  impact  will  negative  and  long- 
lasting. 

Mr.  Chairman,  I  look  forward  to  working  with  you  and  the  rest 
of  the  Committee  to  ensure  that  the  integrity  of  our  fair  trade 
laws  is  maintained,  and  that  either  a  productive  and  beneficial 
GATT  agreement  is  signed,  or  none  at  all. 
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Thank  you  for  providing  me  the  opportunity  to  speak  at  this 
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Raw  Cotton  and  Textile  Trade  Issues 
in  the  GATT  Negotiations 

National  Cotton  Council  of  America 
November  1993 

The  agricultural  negotiations  in  the  Uruguay  Round  of  GATT  leave  the  U.S. 
cotton  industry  disadvantaged  relative  to  its  foreign  competition.  The  U.S.  cotton 
industry  faces  many  unfair  trade  practices  and  barriers  in  the  international  market, 
most  of  which  will  be  unchanged  by  the  Uruguay  Round. 

In  general,  the  current  GATT  text-- 

>  provides  special  treatment  for  U.S.  cotton's  primary  competitors; 

>  does  nothing  to  halt  the  fire-selling  of  cotton  products  on  the  world 
market  by  countries  such  as  Pakistan  and  India; 

>  exempts  input  subsidies  (which  are  the  primary  types  of  production 
subsidies  used  by  developing  countries)  from  GATT  disciplines; 

>  allows  export  controls  on  exports  of  raw  cotton  in  Pakistan  and  India  to 
remain  in  place,  thereby  further  subsidizing  the  production  of  cotton  yarn 
in  those  countries; 

>  allows  import  restrictions  on  cotton  products  (yarn  and  textiles)  to 
remain  in  place  in  many  countries,  while  providing  for  an  open  market 
into  the  U.S.  for  those  countries'  cotton  products. 

The  current  text  does  much  to  liberalize  trade  into  the  United  States  for  cotton 
and  its  products,  but  does  little  to  reform  unfair  trade  practices  of  our  primary 
competitors  in  these  products.  The  result  will  be  to  increase,  not  decrease,  problems 
of  competitiveness  for  U.S.  cotton  in  the  world  market. 

The  difficulties  the  U.S.  cotton  industry  faces  in  the  world  market  must  be 
approached  from  the  point  of  view  of  cotton  as  an  industrial  raw  material.  Trends  and 
practices  occurring  in  world  yarn  and  textile  trade  have  as  much  of  an  impact  on  the 
U.S.  cotton  producer  as  do  activities  that  only  relate  to  raw  cotton.  Unfair  trade 
practices  with  respect  to  cotton,  cottonseed  and  its  products,  yarn,  and  textile 
products  must  be  viewed  in  the  same  light  and  must  be  addressed  in  a  comprehensive 
fashion. 

PREDATORY  TRADE  POLICIES 

Cotton  is  an  industrial  raw  material  used  in  manufacturing  in  over  100 
countries.  In  the  past  decade  several  cotton-producing  nations  have  expanded  their 
textile  industries  and  now  process  cotton  produced  domestically  rather  than  exporting 
raw  cotton.  This  expansion  was  conducted  under  subsidized  industrial  programs  and 
trade  policies  aimed  at  capturing  larger  shares  of  international  trade  in  cotton  value- 
added  products.  These  developments  are  concentrated  in  Pakistan,  India  and  China. 
The  result  has  been  that  nations  with  little  or  no  cotton  production,  which  had 
important  textile  industries,  now  import  less  raw  fiber  and  produce  less  yarn  and 
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textile  products.  The  textile  industries  of  Japan,  Korea,  Hong  Kong,  and  Taiwan  (all 
historically  innportant  customers  for  U.S.  cotton)  are  among  those  being  squeezed  by 
these  agri-industrial  policies.  Many  of  these  countries  have  initiated  formal  complaints 
about  the  "dumping"  of  textile  products  by  Pakistan  and  India. 

Pakistan,  for  example,  carries  out  a  domestic  agri-industrial  policy  which 
ensures  it  can  sell  cotton  yarn  and  knitted  fabrics  in  the  world  market  at  unreasonably 
low  prices.  Producers  of  cotton  in  Pakistan  receive  input  subsidies  to  lower  their  cost 
of  production.  Cotton  exports  in  Pakistan  are  strictly  regulated  to  ensure  that  world 
prices  do  not  affect  the  depressed  internal  price  for  the  raw  fiber.  Yarn  spinners  are 
therefore  guaranteed  a  low  cost  for  fiber  and  are  able  to  produce  and  sell  yarn  very 
cheaply.  In  the  past  two  years  quotes  for  cotton  yarn  from  Pakistan  have  been 
roughly  equal  to  the  quotes  for  mill  delivered  raw  cotton  in  northern  Europe.  Quotes 
for  yarn  and  textile  products  from  India  have  been  only  slightly  higher  than  the 
Pakistani  quotes. 

Textile  trade  practices  and  industrial  policies  of  Pakistan  were  analyzed  by  the 
International  Cotton  Advisory  Committee  in  a  report  released  in  1992.  This  analysis 
estimated  a  24%  cost  advantage  to  Pakistani  spinners  as  a  result  of  administered  raw 
cotton  prices  and  suppressed  export  opportunities  for  raw  cotton.  Policies  which 
depress  international  cotton  yarn  prices  clearly  have  the  impact  of  depressing  the 
international  price  of  the  principal  raw  input:  cotton. 

Ignoring  or  failing  to  fully  consider  the  actions  of  these  nations  has  significant 
long-term  implications.  If  sales  of  cotton  yarn  and  textile  products  continue  to  move 
to  international  markets  at  prices  below  production  cost,  then  the  textile  industry  of 
any  raw  cotton  importing  nation  is  put  at  extreme  risk  and  there  will  be  a 
corresponding  reduction  in  world  raw  cotton  trade.  In  addition,  cotton  producing 
nations  with  market  economies  that  fail  to  respond  to  these  challenges  will  experience 
declines  or  destruction  of  their  domestic  cotton  and  textile  industries. 

It  is  similarly  the  case  that  many  countries  which  export  large  amounts  of  textile 
products  into  the  United  States  will  not  allow  access  into  their  textile  market  to  any 
significant  degree.  These  countries  argue  vociferously  against  the  "restricted"  U.S. 
market,  but  claim  developing  country  status  when  asked  for  reciprocal  access.  The 
result-in  the  case  of  India,  for  example-is  a  one-way  street,  where  they  compete  with 
U.S.  producers,  but  U.S.  producers  are  not  allowed  to  compete  with  them. 

URUGUAY  ROUND  SANCTIONS  UNFAIR  PRACTICES 

The  current  status  of  the  GATT  negotiations  does  nothing  to  aid  the  U.S. 
cotton  industry  in  maintaining  long-term  profitability.  Rather,  it  undermines  the  future 
of  the  U.S.  cotton  industry. 
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The  current  text  gives  less  developed  nations  certain  exemptions  from  the 
disciplines  of  GATT.  Because  of  this  exemption,  95%  of  foreign  grown  cotton 
entering  world  trade  will  not  be  significantly  affected  by  the  agreement.  The  primary 
competitors  of  U.S.  cotton  are  developing  countries  and  fully  40%  of  cotton  grown 
outside  the  United  States  is  produced  in  completely  artificial  economies. 

The  Dunkel  Draft  text  would  grant  less  developed  nations  increased  access  to 
the  textile  and  apparel  markets  of  the  developed  nations  without  reciprocal  market 
access  provisions.  Nor  does  the  Dunkel  Draft  require  any  change  in  industrial  policy 
on  the  part  of  developing  nations.  These  trade  negotiating  positions  completely  ignore 
the  reality  that,  combined,  Pakistan  and  India,  which  account  for  23%  of  world  cotton 
production  and  20%  of  cotton  yarn  spinning,  have  the  capacity  to  wreak  havoc  in 
international  cotton  and  cotton  textile  markets. 

The  actions  of  the  textile  negotiators  have  a  direct  bearing  on  the  world  raw 
cotton  trade.  Any  action  which  gives  the  Pakistani  textile  industry  increased  access 
to  markets  simply  rewards  unfair  practices  and,  of  equal  importance,  points  to  the 
mechanism  to  be  employed  by  other  countries  aspiring  to  increase  their  textile  trade. 
Failure  to  address  the  textile  trade  and  industrial  policies  of  developing  countries  will 
not  only  open  the  U.S.  textile  industry  to  unfair  competition  in  domestic  and  foreign 
markets  but  will  result  in  direct  damage  to  the  U.  S.  cotton  grower. 

It  is  also  unclear  how  the  possible  accession  into  the  GATT  of  countries  with 
non-market  economies  will  be  handled.  China  is  one  of  U.S.  cotton's  primary 
competitors.  The  terms  of  accession  for  China  and  similar  countries  is  critical  to  the 
long-term  competitive  position  of  the  U.S.  cotton  industry. 

At  the  same  time,  under  GATT  the  U.S.  cotton  industry  faces-tariffication  of 
the  section  22  upland  cotton  quota  which  will  allow  foreign  grown  cotton  increased 
access  to  the  U.S.  market;  forced  reductions  in  subsidies  provided  to  the  cotton 
producer  and  limitations  on  the  manner  in  which  U.S.  agricultural  policy  can  be 
conducted  in  the  future;  and  the  phasing  out  of  all  textile  import  protection.  We  have 
voiced  our  concerns  about  tariffication  and  the  manner  in  which  the  tariff  equivalent 
for  the  U.S.  is  being  calculated.  The  U.S.  cotton  industry  will  be  giving  up  plenty  if 
there  is  a  GATT  agreement.  The  key  question  is  whether  that  agreement  does,  or 
can,  make  any  headway  in  helping  the  U.S.  cotton  industry. 

LEVELING  THE  PLAYING  FIELD 

In  order  to  begin  to  provide  a  more  level  playing  field  for  the  U.S.  cotton 
industry  in  the  world  market,  U.S.  negotiators  and  policy  makers  must  consider  the 
agricultural  and  textile  policies  of  our  competitors  as  two  sides  of  the  same  coin.  U.S. 
policy  must  reflect  the  fact  that  in  the  case  of  a  raw  industrial  product  such  as  cotton. 
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predatory  trade  policies  of  countries  relating  to  the  final  product  must  be  changed  in 
order  to  improve  trading  conditions  for  the  raw  product. 

Textile  imports  have  already  taken  45%  of  the  U.S.  apparel,  home  furnishings 
and  industrial  market,  displacing  7  million  bales  of  U.S.  grown  cotton.  This 
penetration  is  attributable  very  largely  to  the  unfair  practices  already  noted-practices 
which  will  not  be  restrained  by  the  Uruguay  Round;  practices  which  will  be  even  more 
detrimental  with  more  liberal  access  to  the  U.S.  market. 

Punish  for  dumping  varn  and  textile  products 

It  is  not  enough  to  punish  countries  such  as  Pakistan  if  they  should  "dump" 
yarn  into  the  U.S.  market  by  the  imposition  of  countervailing  duties  or  anti-dumping 
duties.  The  detrimental  effects  of  subsidized  yarn  production  is  felt  by  U.S.  cotton 
producers  as  well  as  the  U.S.  textile  and  apparel  manufacturer  who  must  compete 
with  a  product  composed  of  very  cheap  raw  materials  and  manufactured  with  less 
expensive  labor.  U.S.  cotton  and  yarn  exports  are  also  hurt  when  a  country  such  as 
Pakistan  sells  yarn  to  our  former  customers  at  prices  below  quotes  for  U.S.  raw 
cotton. 

First,  any  potential  solution  to  the  agri-industrial  policies  of  certain  developing 
countries  must  impose  penalties  when  those  countries  unfairly  dump  their  raw 
commodity  or  value-added  product  into  3rd  country  markets-causing  injury  to  the 
U.S.  cotton  industry  because  of  a  loss  of  sales.  If  such  unfair  sales  are  proven,  the 
U.S.  should  be  able  to  impose  retaliatory  duties  on  other  imported  products  from  that 
country  until  such  unfair  sales  are  stopped.  This  was  the  position  of  the  United 
States  in  previous  GATT  complaints  lodged  against  the  EC's  wheat  export  subsidies. 
Because  cotton  yarn  and  textiles  are  considered  manufactured  goods  under  the  GATT, 
these  remedies  should  be  more  available  than  they  have  been  for  raw  agricultural 
commodities. 

Second,  consideration  should  be  given  to  organizing  discussions  between  the 
major  cotton  and  textile  importing  and  exporting  countries  who  are  suffering  as  a 
result  of  these  predatory  practices.  The  threat  of  joint  action  against  such  countries 
within  the  GATT  framework  or  discussions  of  boycott  or  retaliatory  duties  could  lead 
to  meaningful  changes. 

Third,  the  United  States  should  condition  the  provision  of  foreign  aid  to  Pakistan 
and  other  countries  to  acceptable  conduct  in  world  textile  trade.  It  is  not  being 
suggested  that  Pakistan  or  other  countries  be  forced  to  stop  competing  with  the  U.S. 
Rather,  it  is  imperative  that  these  developing  countries  be  encouraged  to  stop  using 
unfair  means  to  take  over  international  markets.  This  is  particularly  true  in  agricultural 
or  industrial  sectors  where  the  country  has  ceased  to  be  a  backwater  and  is,  in  fact, 
a  major  player  in  the  world  market. 
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Fourth,  there  is  concern  throughout  the  cotton  industry  that  the  current  Dunkel 
text  will  weaken  U.S.  countervailing  and  anti-dumping  laws.  This  seems  to  be  taking 
the  U.S.  away  from  encouraging  more  fair  competition  and  toward  rewarding  our 
competitors  who  use  various  unfair  schemes  to  increase  their  U.S.  sales.  These  U.S. 
laws  should  not  be  weakened. 

Improve  fairness  in  Dunkel  Text 

The  exemption  within  the  Dunkel  Text  concerning  input  subsidies  should  be 
eliminated  or  at  least  modified.  This  exemption  could  be  granted  only  for  a  limited 
number  of  years.  Or,  more  appropriately,  this  exemption  should  only  be  made 
applicable  to  certain  commodities  that  are  in  short  supply  within  the  developing 
country.  Again,  there  is  no  reason  for  providing  a  country  such  as  Pakistan  a  special 
edge  in  the  production  of  cotton  or  its  products.  Pakistan  is  a  major  cotton  producer. 
Developing  country  status  seems  ill-fitted  for  its  cotton  and  textile  industry. 

Countries  that  use  centralized  controls  over  trade  in  order  to  promote  an  agri- 
industrial  policy  which  involves  predatory  trade  practices  should  be  prevented  from 
doing  so.  The  ability  of  a  country  to  impose  these  centralized  controls,  which  include 
the  setting  of  unreasonably  low  fixed  prices  for  the  sale  of  commodities  it  produces, 
should  be  limited  to  cases  of  short  supply.  Limiting  the  ability  of  these  countries  to 
centrally  manipulate  their  exposure  to  competition  will  do  much  to  introduce  world 
prices  into  their  markets. 

Most  importantly,  reciprocal  access  must  be  the  cornerstone  of  U.S.  trade 
policy  in  the  cotton  and  textile  area.  Countries  which  seek  total  access  to  the  U.S. 
textile  market  should  be  made  to  provide  corresponding  access  for  textiles  into  their 
market.  Reciprocal  access  is  not  only  fair,  it  is  an  economic  necessity  if  the  U.S. 
cotton  industry,  as  a  whole,  is  to  survive  into  the  next  century. 

GATT  Membership  for  Non-Market  Economies 

Countries  with  non-market  economies  should  not  be  allowed  membership  into 
the  GATT  until- 

A.  all  non-tariff  barriers  to  imports  are  removed,  or  at  least  made 
comparable  to  barriers  maintained  by  the  U.S.; 

B.  tariff  levels  on  imports  are  comparable  to  corresponding  U.S.  tariffs; 

C.  the  accession  agreement  ensures  that  the  internal  economic  policies  of 
these  countries  will  not  encourage  cotton  and  textile  production  to  the 
point  of  causing  serious  injury  to  established  textile  sectors  in  other 
countries;  and 

D.  they  establish  market  economies  with  reasonable  employee 
compensation  and  environmental  protection  measures. 
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Further,  although  some  non-market  economy  countries  may  now  be  receiving 
the  benefits  of  MFN  status,  that  benefit  should  not  be  extended  to  Uruguay  Round 
concessions.  The  U.S.  government  should  pledge  it  will  deny  Uruguay  Round  benefits 
to  any  country  that  is  not  a  member  of  the  GATT. 
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The  European  Community 

Two  countries  in  the  European  Community  produce  raw  cotton:  Greece  and 
Spain.  A  well  documented  system  of  subsidies  for  most  commodities,  including 
cotton,  has  allowed  Greece  to  increase  cotton  exports  more  than  four-fold  and 
increase  overall  cotton  production  more  than  77%  since  joining  the  Community.  The 
supports  afforded  by  the  EC  have  allowed  Greece  to  become  a  net  exporter  in  ten 
year's  time.  Turkey,  which  has  applied  for  EC  membership,  has  increased  its 
production  25%  over  the  past  ten  years.  Turkey  now  produces  about  3%  of  world 
cotton.   Given  sufficient  incentives,  Turkey  could  expand  production  even  further. 

Even  though  exchange  rates  fluctuate  and  penalties  exist  for  producing  beyond 
quotas,  farm  prices  received  in  the  EC  seem  to  have  been  approximately  double  world 
market  levels.  After  penalties\  current  support  levels  are  equal  to  more  than  $1 .58 
per  pound  for  lint  (compared  to  world  prices  around  $0.60,  as  reported  in  the  "A" 
Index),  according  to  the  International  Cotton  Advisory  Committee.  The  program  is  not 
without  consequence  to  the  EC.  A  review  of  EC  budget  disclosures  reveals  that 
cotton  expenditures  have  escalated  from  285  million  ECUs  in  1987  to  630  million 
ECUS  in  1992. 

Increased  production  and  slumping  mill  use  in  Greece  have  caused  the  country's 
exports  to  increase  more  than  400%  since  1981.  The  marketing  leverage  provided 
through  EC  membership  has  allowed  Greece  to  increase  the  amount  of  cotton  it  can 
place  onto  the  world  market  through  1992  to  more  than  two  million  bales. 

It  is  unclear  exactly  what  the  Dunkel  Text  or  CAP  reform  will  do  to  lessen  this 
disparity.  The  incredible  level  of  subsidization  taking  place  in  these  countries  would 
be  unthinkable  in  the  United  States.  It  is  difficult  to  understand  how  a  GATT 
agreement  can  be  deemed  to  be  fair  if  this  disparity  is  allowed  to  continue. 

New  Approaches  to  Trade  Problems  of  the  Cotton  Industry 

The  U.S.  government  should  begin  to  analyze  trade  in  cotton  and  its  products 
in  a  different  manner.  Trade  policy  with  respect  to  raw  cotton  cannot  and  should  not 
be  developed  in  isolation  from  trade  policy  fashioned  for  the  textile  sector.  Without 
a  healthy  U.S.  textile  sector,  the  U.S.  cotton  producer  will  suffer.  Without  trade 
policies  that  help  both  the  producer  and  the  manufacturer,  the  U.S.  will  continue  to 


'Support  rate  penalties  are  levied  at  the  rate  of  1%  for  every  15,000  tones  produced  in 
excess  of  the  Maximum  Guaranteed  Quota  (MGQ).  MGQ  is  the  amount  of  seed  cotton 
production  that  the  EC  will  support  each  year.  Penalties  are  capped  at  15%  of  the  target  price. 
1992-93  MGQ  is  equal  to  j^roximately  1.1  million  bales. 
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lose  ground  to  those  countries  that  have  targeted  textile  production  as  their  first  step 
toward  industrialization,  toward  self-sufficiency. 

It  is  recommended  that  the  U.S.  Department  of  Agriculture,  the  Office  of  the 
U.S.  Trade  Representative,  and  the  Department  of  Commerce,  along  with  private 
industry,  begin  to  jointly  coordinate  and  develop  trade  policy  as  it  affects  the  cotton 
industry  of  the  United  States.  As  a  participant  in  the  NAFTA  negotiations,  we 
witnessed  effective  coordination  between  USTR  and  Commerce.  In  fact,  in  those 
negotiations,  rules  governing  the  origin  of  textile  products  were,  in  the  end,  among 
the  more  significant  parts  of  the  agreement  for  the  raw  cotton  producer. 

Trade  negotiations  on  agricultural  subjects  must  be  carried  out  with  more  give- 
and-take  between  the  private  sector  and  our  government  than  has  been  the  case  in 
the  past.  And,  in  the  case  of  cotton,  better  coordination  between  those  who  develop 
trade  policies  for  textiles  and  cotton  must  be  achieved. 
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Statement  of  Lynn  E.  Hvalsoe 
General  Counsel  of  Nintendo  of  America  Inc. 


Before  the 

Suboommittee  on  Trade 

Committee  on  Ways  and  Means 

United  States  House  of  Representatives 

November  15,  1993 

T  .  J^-^°***®™®''*  *^  presented  for  the  record  on  behalf  of  Nintendo  of  America 
Inc.  (^OA-),  Its  mdependent  U.S.  Ucensees  and  developers  which  create,  market  and 
sell  video  games  for  the  Nintendo  video  game  systems,  and  several  fihn  and  character 
rompames  which  Ucense  their  properties  for  use  in  Nintendo  video  game  systems  (the 
"U.S.  Nintendo  video  game  industry"  or  the  "Industry").  In  this  statement,  we  present 
the  position  of  the  U.S.  Nintendo  video  game  industry  on  the  Uruguay  Round  of 
multilateral  ta^de  negotiations  concerning  the  General  Agreement  of  Tariffs  and 
l-rade  (tzATT).  Because  intellectual  property  protection  safeguards  the  huge 
investments  that  the  Industry  makes  in  the  creation  and  sale  of  vidSo  games,  this 
?!S*^^°*/°ff,!  °°  *\«  ,'^«i^R«l«ted  Aspects  of  InteUectual  Property  Rights 
(TRIPS")  text  of  the  Dunkel  draft  agreement.  The  Industry  is  particularly  interested 
m  the  negotiation  of  an  effective  TRIPS  text  because,  in  1992.  we  lost  an  estimated 
$2  bilhon  m  worldwide  sales  as  a  result  of  video  game  piracy. 

Introduction 

XI-  *  1°  ^^^^^^^^  the  importance  of  inteUectual  property  protection  to  the 
Nmtendo  video  game  mdustry,  it  is  first  necessary  to  understand  the  "Super  Nintendo 
Entertamment  System"  ("SNES").  The  SNES  consists  of  a  16-bit  hardware  unit 
comprised  of  a  microprocessor  and  other  components.  This  console  operates  video 
game  software  stored  in  semiconductor  memory  chips.     The  memory  chips  are 

^°"^^°  P"°.*®^  '^*^'  ^^^  '^^  ^°"^  "»  separate  plastic  game  cartridges. 
1  he  SNES  console  is  connected  to  a  television  set,  which  displays  the  game,  and  to 
hand-operated  controllers,  light  sensitive  toy  guns  and  other  peripherals,  which  are 
used  to  control  the  game  being  played.  NOA  also  sells  an  8-bit  "Nintendo 
Entertainment  System"  hardware  unit  and  the  "Game  Boy"  system,  a  portable,  hand- 
held game  umt  with  a  liquid-crystal  screen. 

NOA  and  its  Japanese  parent,  Nintendo  Co.  Ltd.,  have  entered  into  an  exciting 
worldwide  jomt  development  and  Ucense  agreement  with  SiUcon  Graphics  to  jointly 
create  Nmtendo  s  next  generation  video  game  machine,  a  three-dimensional  64-bit 
corisole  for  home  use.  The  product,  which  is  based  on  Sihcon  Graphics'  3-D 
technology,  will  be  unveUed  m  arcades  in  1994,  and  will  be  available  for  home  use  by 
late  1995.  Sihcon  Graphics  will  earn  royalties  on  the  sale  of  this  product. 

There  are  a  growing  number  of  independent  U.S.-based  software  hcensees  and 
developers  -  currently  about  150  -  which  in  the  United  States  create  80%  of  the 
game  titles  for  use  with  the  Nintendo  hardware  systems  and  70%  of  the  sales  of  such 
video  games.  NOA  hcenses  these  products,  but  the  copyrights  are  owned  by  the 
mdividual  companies  which  create  or  pubhsh  the  gamea  The  marketing  and  ultimate 
success  or  failure  of  a  particular  game  are  the  responsibihty  of  the  individual 
compames  which  own  the  copyrights. 

Several  economic  fundamentals  of  video  game  development  make  piracy 
particularly  harmfiil  to  the  Industry.  First,  legitimate  video  games  are  expen^ve  to 
develop  and  produce  -  a  single  game  may  take  upwards  of  two  years  to  produce,  and 
may  cost  as  much  as  $500,000  to  develop  and  bring  to  market,  excluding  the  cost  of 
manufactunng.  That  cost  also  does  not  include  the  expenditures  required  to  obtain 
u  '^r.l'^rT  '^®  P'^operties  of  fihn  and  character  Ucensors  (which  are  present  in 
about  25%  of  the  games),  such  as  Topeye"  which  is  owned  by  King  Picture  Syndicate 
and  Teenage  Mutant  Ninja  Turtles"  owned  by  Mirage  Studios.  Second,  video  games 
have  a  very  short  average  shelf  hfe  of  three  to  twelve  months.  When  a  video  rame's 
popularity  fades,  the  Ucensee  bears  the  loss  of  unsold  video  games.  Third  many 
hcensees  make  about  half  of  their  sales  in  the  United  States  and  the  other  half  in 
foreign  markets. 

-    -  / 
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Too  often,  piracy  preempts  legitimate  video  game  sales  in  foreign  markets 
before  U.S.  licensees  can  introduce  the  authentic  product  and  recoup  their  substantial 
investment.  The  most  severe  impact  in  terms  of  job  losses  is  on  developers,  because 
development  of  video  games  is  an  extremely  labor-intensive  undertaking  utilizing 
highly  skilled,  highly  compensated  employees.  Lost  sales  reduce  profits  and 
consequently  cost  jobs. 

The  TRIPS  Text 

From  the  perspective  of  the  U.S.  Nintendo  video  game  industry,  which  relies 
on  copyright  protection,  the  TRIPS  text  of  the  Dunkel  draft  contains  several  beneficial 
provisions,  including  the  following: 


(1) 


protection   of  computer   software    as   a   literary   work   which 
guarantees  it  the  full  protection  granted  to  other  copyri^t  works; 

(2)  a  border  control  system  to  prevent  the  entry  of  infringing 
products  into  the  commerce  of  GATT  signatories;  and 

(3)  criminal  penalties  sufficient  to  provide  a  deterrent  to  copyright 
piracy  and  trademark  covmterfeiting,  consistent  vfith  the  gravity 
of  the  offense. 

Unfortunately,  the  TRIPS  text  also  suffers  fi-om  several  serious  deficiencies. 
The  most  serious  deficiencies  relate  to  the  five-year  transition  period  for  developing 
countries  and  formerly  centrally-planned  countries  to  correct  inadequacies  in  their 
copyright  and  trademark  laws,  and  the  eleven-year  transition  period  for  the  least- 
developed  countries.  These  long  transition  periods  would  be  particularly  harmful  to 
high  technology  industries  like  the  video  game  industry  which  rely  on  a  return  on 
their  substantial  investments  during  the  short  period  before  their  innovations  become 
outdated  In  addition,  the  long  transition  periods  would  hinder  one  of  the  most 
effective  aspects  of  U.S.  trade  poUcy.  Through  the  Special  301  process,  the  United 
States  Trade  Representative  ("USTR")  has  successfuUy  secured  immediate 
improvements  in  the  intellectual  property  laws  of  developing  countries.  The  USTR's 
ability  to  obtain  such  immediate  improvements  will  be  imdermined  if  the  TRIPS 
provisions  permit  a  five-year  and  eleven-year  transition  period.  In  any  event,  such 
lengthy  transition  periods  are  unnecessary  in  view  of  the  recent  changes  in  the 
intellectual  property  laws  of  most  coimtries. 

Second,  the  Dunkel  draft  contains  exceptions  fi-om  the  requirement  that  GATT 
signatories  accord  to  nationals  of  foreign  countries  the  same  treatment  accorded  to 
their  ovra  nationals  (the  "national  treatment  principle").  These  exceptions  to  the 
national  treatment  principle  could  result  in  discrimination  against  U.S.  intellectual 
property  owners  in  connection  with  the  creation  and  distribution  of  copyrighted 
works.  Certain  European  coimtries  ahready  discriminate  against  the  U.S.  motion 
picture  and  recording  industries  with  respect  to  copyrighted  works.  It  is,  therefore, 
important  that  a  strong  national  treatment  provision,  without  exceptions,  be 
established  in  the  TRIPS  text  similar  to  the  national  treatment  provision  in  NAFTA. 

Third,  the  Dunkel  draft  provisions  on  compulsory  licensing  of  patents  and  mask 
works  are  completely  unacceptable.  These  provisions  fail  to  provide  adequate  Umits 
on  the  ability  of  governments  to  authorize  compulsory  hcensing.  The  only  limits  on 
compulsory  licensing  in  these  provisions  are  that  the  prospective  user  must  make 
"efforts"  to  obtain  a  license  "on  reasonable  commercial  terms,"  such  efforts  must  be 
unsuccessful,  and  the  right  holder  must  be  paid  "adequate  remuneration."  These  bare 
Umits  on  compulsory  licensing  wrill  not  adequately  protect  the  rights  of  intellectual 
property  owners.  Accordingly,  the  Industry  suggests  that  compulsory  hcensing  of 
patents  should  be  allowed  only  during  a  declared  national  emergency  or  as  a  remedy 
to  adjudicated  violations  of  anti-competition  laws.  Furthermore,  compulsory  licensing 
of  mask  works  should  not  be  permitted  at  all  since  mask  works  are  only  protected  for 
ten  years  and  are  subject  to  reverse  engineering. 
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The  Industry  also  objects  to  the  compulsory  licensing  provision  which  states 
that  the  use  of  the  compulsory  hcense  shall  be  "predominantly  for  the  supply  of  the 
domestic  market."  This  provision  would  allow  export  of  products  made  under  a 
compulsory  Ucense  so  long  as  total  exports  are  less  than  total  domestic  use,  even  if 
only  shghtly  less.  Neither  national  security  concerns  nor  poUcies  against  anti- 
competitive practices  can  justify  such  exports. 

Fourth,  the  Industry  is  distiu-bed  by  the  provision  of  the  Dimkel  drafl  which 
permits  a  majority  of  either  the  MinisteriaJ  Conference  or  the  General  Council  of  the 
Multilateral  Trade  Organization  to  interpret  the  provisions  of  the  GATT  text, 
including  the  TRIPS  provisions.  Under  the  current  GATT  rules,  agreement  by 
consensus  is  required  in  order  to  interpret  GATT  provisions.  The  new  provision  on 
interpretation  creates  the  danger  that  the  developing  and  least-developed  countries, 
which  have  routinely  ignored  intellectual  property  rights  in  the  past,  could,  by 
obtaining  a  simple  majority,  use  the  interpretation  power  to  undermine  the 
intellectual  property  protection  set  forth  in  the  TRIPS  text.  This  must  not  be 
allowed. 

Finally,  the  Industry  is  concerned  about  the  effect  the  dispute-settlement  clause 
of  the  Dunkel  draft  would  have  on  the  Special  301  process.  The  Special  301  process 
has  been  an  exceptionally  effective  tool  for  securing  the  protection  of  U.S.  intellectual 
property  rights  in  countries  throughout  the  world.  We  are  concerned  that  the 
dispute-settlement  clause  may  be  construed  as  requiring  that  all  intellectual  property 
disputes  be  taken  to  the  GATT,  regardless  of  whether  GATT  rules  provide  an 
effective  remedy.  The  Industry  beUeves  that  until  such  time  as  GATT  provides 
effective  remedies  for  all  intellectual  property  disputes,  there  is  still  a  need  and  a 
justification  for  the  bilateral  negotiating  authority  afforded  by  Special  301. 

Althou^  the  TRIPS  text  of  the  Dunkel  draft  contains  several  serious 
deficiencies,  the  U.S.  Nintendo  video  game  industry  reaffirms  its  strong  support  of  the 
Uruguay  Round  negotiations  on  TRIPS.  A  successful  conclusion  to  the  Uruguay 
Round  could  increase  U.S.  exports  of  video  games  and  open  foreign  markets  that  have 
been  saturated  by  video  game  piracy.  However,  while  we  endorse  the  principles 
involved  in  the  GATT  process,  we  cannot  support  the  Dunkel  draft  unless  the  above 
deficiencies  in  the  TRIPS  text  are  remedied.  Consequently,  the  U.S.  Nintendo  video 
game  industry  respectfully  requests  the  Congress  to  urge  the  Administration  to 
correct  these  serious  problems  in  the  TRIPS  text. 
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International  Business-Government  Counsellors,  Inc. 

818  Conneciicui  Avenue.  NW.  I2(h  Floor,  Washingion.  DC  :OOO6-2702 

November  12,  1993 


Janice  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Conunittee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 


Uruguay  Round  of  Multilateral  Trade  Negotiations/ 
November  4,  1993  Hearing  Bubcommittee  on  Trade, 
Committee  on  Ways  and  Means  Hearing 


Dear  Ms.  Mays: 

This  written  statement  responds  to  the  Subcommittee  on  Trade, 
Committee  on  Ways  and  Means  request  for  comments  relevant  to  the 
Uruguay  Round  of  Multilateral  Trade  Negotiations  as  they  may  affect 
specific  U.S.  commercial  interests. 

These  comments  are  submitted  on  behalf  of  Pepsi-Cola 
International  and  address  the  company's  priorities  and  concerns 
relevant  to  the  agricultural  and  industrial  market  access 
negotiations . 

Since  1988,  Pepsi  has  worked  closely  with  USTR  officials  to 
achieve  better  market  access  for  the  company's  exports  through  the 
Uruguay  Round  of  multilateral  trade  negotiations.  These  efforts 
have  included  detailed  written  submissions  requesting  the 
elimination  or  substantial  reduction  of  tariff  and  non-tariff  trade 
barriers  in  21  priority  countries  on  soft  drink  concentrate  and  the 
raw  materials  required  to  produce  concentrate.  Moreover,  Pepsi  has 
urged  U.S.  negotiators  to  eliminate  the  U.S.  duty  on  cola-based 
soft  drink  concentrate  entering  under  HTS  No.  2106.90.60  and  fully 
supports  the  "zero-f or-zero"  agreement  reached  at  the  Tokyo  Summit 
to  eliminate  tariffs  on  flavor-based  concentrate  entering  under 
Chapter  33  of  the  Harmonized  Tariff  System. 

BACKGROPND  SDMMARY 

Pepsi-Cola  International  encompasses  more  than  700  bottling 
plants  in  155  countries  and  territories  and  includes  the  business 
of  Seven-Up  International.  Pepsi  accounts  for  approximately  15 
percent  of  all  soft  drinks  sold  internationally. 

Most  international  brand  soft  drinks  are  distributed  under  the 
rights  of  a  franchising  system.  Pepsi's  international  brand 
franchises  are  owned  and  operated  by  local  businessmen,  who  are,  in 
manv  cases,  local  nationals.  There  are  no  licensina  and/or  rova]tv 
fees  charged  to  franchisees  by  Pepsi  for  use  of  its  trademark.  In 
return  for  using  the  Pepsi  trademark,  franchisees  purchase 
concentrate  and  other  raw  materials  from  the  company. 

In  1988,  when  Pepsi  first  began  participating  in  the  Uruguay 
Round,  nearly  $65  million  in  Customs  duties  were  paid  worldwide  by 
Pepsi  alone  on  exports  of  soft  drink  concentrate  and  the  raw 
materials  to  manufacture  concentrate.  Unconscionably  high  tariffs 
on  soft  drink  concentrate  are  not  confined  to  developing  countries 
such  as  Thailand  where  the  duty  is  60  percent  ad  valorem.  In 
Japan,   for  example,   the  22  percent  tariff  acts  as  a  major 
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impediment  to  U.S.  exports.  Moreover,  in  many  developing  countries 
the  inability  to  obtain  import  licenses  and  related  restrictions 
have  directly  influenced  Pepsi's  decision  whether  to  establish 
manufacturing  operations  abroad. 

EFFECT  OF  CDRRENT  MARKET  ACCESS 

NEGOTIATIONS  ON 

PEPSI-COLA  INTERNATIONAL 

A.  Foreign  Tariff  and  Non-Tariff  Trade  Barriers 

Cola-based  soft  drink  concentrate  exports  fall  within  the 
agricultural  market  access  negotiations,  under  HTS  No.  2106.90.60. 
Other  agricultural  products  of  interest  to  Pepsi  include  the  raw 
materials  required  to  produce  concentrate  abroad  such  as  gum  arabic 
(HTS  No.  1301.20)  and  caramel  (HTS  No.  1702.90). 

These  exports  as  they  relate  to  the  agricultural  provisions  of 
the  Dunkel  Text  would  be  reduced  on  a  "simple  average  basis"  by  36 
percent  over  6  years.  PCI  is  extremely  concerned  that  the 
reductions  are  based  on  either  bound  duty  levels  or,  in  the  case  of 
unbound  duties,  on  applied  rates  applicable  as  of  September  1, 
1986. 

In  many  instances,  a  36  percent  reduction  on  bound  rates  will 
mean  no  additional  market  access  to  Pepsi  since  these  bound  rates 
are  much  higher  than  the  applied  rate.  Examples  of  this  include 
Korea  where  the  GATT  binding  on  soft  drink  concentrate  (HTS 
2106.90)  is  40  percent  ad  valorem,  but  the  applied  rate  is  20 
percent.  A  36  percent  tariff  reduction  by  Korea  would  not  result 
in  any  new  market  access  opportunities  for  Pepsi. 

Similarly,  of  the  priority  countries  listed  in  the  attached 
charts,  very  few  have  GATT-bound  their  tariffs  on  products  of 
interest  to  Pepsi.  Country  examples  include  Thailand,  Turkey, 
Pakistan,  and  Egypt.  The  applied  tariff  rates  in  these  and  other 
countries  of  interest  to  Pepsi  as  of  September  1,  1986  were 
extremely  high.  Again,  in  nearly  all  cases  a  36  percent  reduction 
would  be  of  little,  if  any,  export  value  to  our  company. 

Therefore,  it  is  vital  that  the  market  access  agricultural 
negotiations  achieve  deeper  tariff  cuts  than  those  proposed  in  the 
Dunkel  Text. 

Finally,  PCI  has  considerable  interest  in  seeing  foreign 
government  tariffs  significantly  reduced  on  U.S.  exports  of  plastic 
preforms  required  to  produce  plastic  bottles.  These  intermediate 
products  enter  under  Chapter  39  of  the  HTS  (HTS  No.  3923.30  and 
3916.10)  and  face  extraordinarily  high  tariff  barriers  in  several 
countries  such  as  Thailand,  the  Philippines  and  Hungary.  Since 
these  products  fall  under  the  Chemical  Harmonization  Proposal,  PCI 
is  urging  U.S.  negotiations  to  take  whatever  steps  it  can  to 
include  these  countries  in  the  Harmonization  Proposal. 

B.  U.S.  Tariff  Elimination 

Regarding  the  elimination  or  substantial  reduction  of  U.S. 
tariffs,  Pepsi  urges  U.S.  negotiators  to  immediately  eliminate  the 
U.S.  duty  on  soft  drink  concentrate  governing  both  "flavors"  (U.S. 
HTS  3302.10.10  and  3302.10.20)  and  cola-based  concentrate  (U.S.  HTS 
No.  2106.90.65  -  previously  U.S.  HTS  No.  2106.90.60).  Pepsi 
further  supports  the  immediate  elimination  of  the  U.S.  6  percent  ad 
valorem  duty  on  caffeine  imports  (HTS  No.  2939.30). 

Regarding  concentrate  imports  entering  under  HTS  No.  3302.10, 
Pepsi  supports  the  agreement  reached  at  the  July  7-9  1993  Tokyo 
Summit  to  immediately  eliminate  tariff  and  non-tariff  measures  on 
products  entering  under  Chapter  33  of  the  Harmonized  Tariff  System, 
including  HTS  No.  3302.10.  If  for  some  unforeseen  reason  Chapter 
33  products  are  in  whole  or  in  part  removed  from  the  "zero-for- 
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zero"  Quadrilateral  agreement,  PCI  is  uraino  U.S.  negotiators  to 
unilaterally  eliminate  U.S.  tariffs  applicable  to  imports  entering 
under  HTS  No.  3302.10. 

Regarding  cola-based  soft  drink  concentrate  entering  under  HTS 
No.  2106.90.65,  there  is  no  reason  why  their  ininediate  elimination 
should  not  be  "offered"  by  the  United  States  in  the  context  of  the 
agricultural  market  access  negotiations. 

Regarding  elimination  of  the  U.S.  duty  on  caffeine,  PCI 
supports  the  agreement  reached  at  the  Tokyo  Summit  for  a  caffeine 
"zero-for-zero" . 

SPECIFIC  PRIORITY  REQUESTS  IN  THE  CONTEXT 
OF  THE  MARKET  ACCESS  NEGOTIATIONS 

Twenty-one  countries  were  initially  identified  by  Pepsi  as 
having  particularly  high  tariff  and  restrictive  non-tariff 
measures.  The  attached  charts  identify  the  highest  priorities  for 
trade  liberalization  for  soft  drink  concentrate  and  the  raw 
materials  required  to  produce  concentrate. 

Pepsi  has  actively  supported  the  Uruguay  Round  negotiations. 
The  company  is  concerned,  however,  that  unless  efforts  are  made  by 
U.S.  negotiators  to  achieve  deeper  and  more  immediate  tariff  cuts 
than  those  agreed  to  by  the  across-the-board  tariff  reduction 
formula,  the  agreement  will  not  result  in  any  increased  market 
access.  Regarding  U.S.  tariffs,  PCI  fully  supports  the  "zero-for- 
zero"  agreement  governing  flavor-based  concentrate  and  caffeine  and 
encourages  U.S.  negotiators  to  immediately  eliminate  the  U.S.  duty 
on  cola-based  concentrate. 

We  appreciate  the  Subcommittee's  interest  in  hearing  industry 
views  relevant  to  the  multilateral  trade  negotiations  and 
respectfully  request  that  this  statement  be  included  in  the  printed 
record  of  the  hearing. 

Respectfully  submitted  on 
behalf  of  Pepsi-Cola 
International, 


-4^^  ^^  n^  (y^..:^^ 


John  F.  McDermid 
President 
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TESTIMONY  ON  BEHALF  OF 

EDWARD  V.  EGERT,  VICE  PRESIDENT,  PHILIPS  DISPLAY  COMPONENTS 

GILBERT  MEYER,  PRESIDENT  OF  LOCAL  1654,  INTERNATIONAL  BROTHERHOOD  OF 

ELECTRICAL  WORKERS,  AFL-CIO 

This  testimony  is  submined  on  behalf  of  Edward  V.  Egert,  Vice  President  of  Philips 
Display  Components,  a  division  of  Philips  Electronics  North  America  Corporation,  Ann 
Arbor,  Michigan,  and  Gilbert  Meyer,  President  of  Local  1654,  International  Brotherhood 
of  Electrical  Workers,  AFI^aO.  Local  1654  IBEW  is  the  collective  bargaining  agent  for 
the  workers  at  Philips'  color  television  picture  tube  factory  in  Ottawa,  Ohio. 

Headquartered  in  New  York  City,  Philips  Electronics  North  America  Corporation 
is  a  U.S.  manufacturer  of  a  wide  range  of  consumer  electronics,  electrical  consimier 
products,  electrical  and  electronic  components  and  professional  equipment  In  1992,  North 
American  Philips  registered  sales  of  S6.1  billion  and  employed  nearly  35,000  U.S.  workers. 
The  North  American  Philips  family  of  manufacturing  and  research  operations  includes  more 
than  20  companies.  Products  manufactured  by  the  company  are  sold  both  in  the  United 
States  and  abroad  tmder  brand  names  such  as  Magnavox,  Philips,  Philco  and  Sylvania  (home 
entertainment  products);  Philips  (lamps,  medical  systems  and  electronic  instruments);  and 
Plumbicon  (TV  camera  tubes). 

PhiUps  Electronics  North  American  Corporatoin  and  the  more  than  100  other 
affiliated  companies  which  make  up  Philips  Electronics  N.V.  are  among  the  world's  leading 
innovators  in  several  seaors  including  consumer  electronics,  lighting,  medical  systems,  and 
entertainment.  Philips  research  laboratories  have  been  responsible  for  the  development  of 
the  compact  disc,  CD- Video,  CD-Interactive,  CD-ROM,  Laservision,  the  compact  audio 
cassette  and  numerous  advances  in  integrated  circuit  design.  In  the  United  States  alone. 
Philips  researches  have  been  responsible  for  such  innovations  as  picture-in-picture  television, 
which  allows  the  viewer  to  watch  two  channels  at  the  same  time;  imiversal  remote  control, 
which  allows  consumers  to  use  on  remote  to  operate  most  components  of  a  home 
entertainment  system;  video  de-ghosting,  which  will  soon  be  used  to  remove  shadow  pictures 
from  television  pictures;  and  video  digital  compression,  a  development  which  will  allow 
viewers  to  access  videos  almost  instantaneously  from  their  cable  television.  The  Philips 
Electronics  N.V.  family  has  operations  in  more  than  60  countries. 

Philips  Ehsplay  Components  produces  color  television  pictme  mbes  at  its 
manufacturing  plant  in  Ottawa,  Ohio.  Over  1,400  workers  in  that  plant  are  members  of 
Local  1654  IBEW.   Picture  tubes  made  in  our  Ottawa  plant  are  sold  to  Philips  Consumer 
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Electronics  Company  of  Knoxville,  Tennessee,  producer  of  Philips,  Magnavox,  Sylvania  and 
Phiico  brand  televisions,  as  well  as  to  other  OEM  television  producers  in  both  this  country 
and  in  Mexico. 

Philips  and  its  workers  have  long  been  concerned  over  the  dumping  of  color 
television  sets  (CTVs)  and  color  television  picture  tubes  (CFTs)  from  various  Asian 
countries.  Formal  dunq)ing  orders  now  cover  CTVs  from  Japan  (1971),  Korea  and  Taiwan 
(1984).  As  soon  as  those  orders  became  effective,  the  foreign  producers  estabUshed  color 
television  assembly  operations  in  this  country  and  began  to  dump  color  picture  tubes 
(CPTs).  In  1987,  antidumping  orders  were  entered  covering  CPTs  from  Japan,  Korea, 
Singapore  (Hitachi)  and  Canada  (Mitsubishi).  Immediately  following  the  filing  of  these  CPT 
cases,  producers,  principally  from  Japan  and  Korea,  began  a  massive  evasion  of  the 
antidumping  law  by  shifting  their  CPT  exports  to  Mexico  where  picture  tubes  are  put  into 
CTVs  and  then  exported  to  the  U.S.  The  IBEW,  along  with  several  other  labor 
organizations,  asked  Commerce  to  stop  this  massive  diversion  of  CPTs,  but  it  said  that  its 
hand  were  tied  -  ironically  by  provisions  of  the  Omnibus  Trade  and  Con^)etitiveness  Act 
of  1988  -  a  law  Congress  intended  to  enhance  Commerce's  authority  to  prevent 
circumvention  and  diversion  of  antidumping  orders. 

The  moral  of  this  stoiy  is  clear.  What  is  needed  are  changes  to  the  antidumping  law 
that  make  the  remedies  against  unfair  pricing  speedier  and  more  effective  while  at  the  same 
time  discouraging  circumvention  and  diversion  of  final  dumping  orders.  What  certainly  is 
not  needed  is  the  kind  of  systematic  dismantling  of  our  dumping  law  that  would  take  place 
if  the  antidumping  text  of  the  so-called  Dunkel  Draft  is  incorporated  in  the  final  agreement 
of  the  Uruguay  Roimd. 

Section  1101  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  sets  forth  the 

negotiating  objectives  that  the  Executive  Branch  is  required  to  pursue  during  the  Uruguay 

Roimd: 

(8)  UNFAIR  TRADE  PRACTICES.-The  principal 
negotiating  objectives  of  the  United  States  with  respect  to 
unfair  trade  practices  are- 

(A)  to  improve  the  provisions  of  the  GATT  and 
nontariff  measure  agreements  in  order  to  define, 
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deter,  discourage  the  persistent  use  of,  and 
otherwise  discipline  unfair  trade  practices  having 
adverse  trade  effects,  including  forms  of  subsidy 
and  dumping  and  other  practices  not  adequately 
covered  such  as  resource  input  subsidies, 
diversionary  dumping,  dumped  or  subsidized 
inputs,  and  export  targeting  practices  .... 

Mr.  Chairman,  even  a  cursory  reading  of  the  antidumping  provisions  of  the  Dunkel 
Draft  discloses  that  it  not  only  falls  far  short  of  these  negotiating  objectives,  it  contains 
numerous  provisions  that  materiaUy  weaken  the  current  GATT  Antidumping  Code. 

The  so-caUed  Dunkel  Draft  was  prepared  by  Arthur  Dunkel,  GATTs  Director 
General,  on  December  20,  1991.  Shortly  thereafter,  the  GATT  negotiations  reached  an 
impasse  over  agricultural  issues.  Until  very  recently,  the  entire  focus  of  the  GATT 
negotiators  seemed  to  be  on  agriculture  and  no  formal  negotiations  on  other  provisions  of 
the  Dunkel  Draft  took  place.  Today,  as  the  magic  deadline  of  December  15,  1993 
approaches,  those  of  us  from  management  and  labor  with  serious  concerns  over  the  Dimkel 
text  worry  that  our  negotiators  will  rush  to  approve  anything  they  can  before  December  15 
once  the  impasse  over  agriculture  ends.  If  this  happens,  the  opening  negotiating  draft  could 
become  the  final  agreement  as  GATT  negotiators  stampede  to  conclude  a  trade  round  that 
has  been  resting  quietly  on  life  support  systems  for  the  past  two  years. 

Today,  the  color  television  industry  stands  on  the  threshold  of  a  new  era  with  the 
advent  of  high  definition  television  (HDTV)  less  than  two  years  away.  Philips  stands  on  the 
threshold  of  this  new  era,  anxious  to  participate,  but  concerned  by  massive  investments  in 
color  picture  tube  and  glass  factories  now  being  made  in  Southeast  Asia  by  the  same 
Japanese  and  Korean  producers  who  have  evaded  our  existing  dumping  finding  with  such 
ease.  New  facilities  in  Malaysia,  Singapore,  Thailand  and  the  People's  Republic  of  China 
stand  poised  to  continue  the  assault  by  these  large  multinational  companies  on  this  the 
largest  and  most  open  market  in  the  world.  If  our  government  wishes  to  encourage 
participation  by  domestic  firms  in  HDTV,  then  we  can  ill  afford  to  have  a  repeat  of  the  last 
twenty  years  of  antidumping  enforcement 

Mr.  Chairman,  it  is  the  conclusion  of  my  company  and  its  union  that  substantial 
amendments  must  be  made  to  the  antidiunping  provisions  of  the  Dunkel  Draft.    The 
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specifics  of  those  essential  amendments  were  all  laid  out  in  a  letter  dated  February  22, 1992 
by  the  Committee  to  Preserve  American  Color  Television  to  Carla  Hills,  the  then  United 
States  Trade  Representative.  We  have  appended  a  copy  of  that  testimony  and  ask  that  it 
be  included  in  the  record. 

Unless  these  changes  are  made  to  the  Ehmkel  £>raft,  our  conclusion  can  only  be  that 
no  agreement  is  better  than  a  bad  agreement  and  the  Dunkel  Draft  as  it  now  stands  would 
be  a  bad  agreement 
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COMFACT 


Commititt  To 

PrtMrvt  Am«ric«ft 

Coior  Tti«viiior. 

A  Cotillion  ol  Amtncan  L«bor  tno  Induittt,  to  Promoi*  F*ir  lni«rn*iionti  Trtd* 

February  21,  1992 


The  Honorable  Carla  Hills 

United  States  Trade  Representative 

Winder  Building 

Room  209 

600  Seventeenth  Street,  N.W. 

Washington,  D.C.   20506 

Dear  Ambassador  Hills: 

The  Committee  to  Preserve  American  Color  Television  ("COMPACT"),  is 
a  labor-industry  coalition  that  was  formed  to  combat  unfair 
practices  in  the  importation  and  sale  of  color  televisions  and 
color  television  picture  tubes.  COMPACT  has  written  you  several 
times  to  raise  concerns  regarding  certain  proposals  that  would 
weaken  the  GATT  antidumping  code.  We  have  most  recently  reviewed 
Arthur  Dunkel's  December  20,  1991  text  on  antidumping  and  want  you 
to  have  our  comments. 

COMPACT  finds  the  Dunkel  Draft  on  antidumping  unacceptable  and 
believes  that  it  should  be  rejected  by  the  United  States.  It 
contains  many  deficiencies  which  make  it  extremely  difficult  to  use 
as  a  negotiating  document.  We  strongly  recommend  that  you  either 
drop  further  consideration  of  changes  in  the  antidumping  code  as 
part  of  the  Uruguay  Round  negotiations  or  begin  to  draft  a  new 
proposal  that  will  not  fundamentally  weaken  U.S.  antidumping  law. 

In  the  past,  COMPACT  has  raised  with  you  the  issues  which  we  find 
most  troubling.  Unfortunately,  the  Dunkel  draft  fails  to  resolve 
any  of  these  issues  in  a  favorable  way.   Let  us  be  specific. 

o  Standing  of  Unions.  A  new  antidumping  code  which  does  not 
recognize  the  right  of  labor  organizations  to  file  and  participate 
fully  in  antidumping  proceedings  on  behalf  of  their  industries 
would  be  devastating  to  U.S.  based  television  set,  tube  and  glass 
producers.  The  labor  unions  have  been  the  original  petitioners  in 
six  out  of  seven  pending  dumping  proceedings  covering  color 
televisions  and  color  picture  tubes.  The  exclusion  of  specific 
mention  of  labor  organizations  from  the  Dunkel  text  combined  with 
the  specific  language  on  standing  referring  to  "domestic  producers" 
(See  Article  5.4)  raises  the  real  possibility  that  the  Dunkel  text 
would  be  interpreted  by  a  GATT  panel  not  to  include  labor  unions  as 
members  of  domestic  industries. 
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The  Honorable  Carla  Hills 
February  21,  1992 

The  members  of  COMPACT  are  not  content  to  rely  on  generous 
interpretations  of  the  DunJcel  Draft  advanced  to  convince  labor 
organizations  that  the  proposed  amendments  to  the  GATT  Antidumping 
Code  would  not  deprive  them  of  legal  standing.  The  Dunkel  Draft 
also  contains  provisions  on  dispute  settlement  that  would  make  any 
final  GATT  panel  decision  on  issues  including  labor's  standing  to 
file  antidumping  proceedings  binding  on  the  United  States.  The 
United  States  is  being  asked  to  surrender  its  sovereignty  on  such 
issues  and  would  be  in  a  difficult  position  in  the  event  that  a 
GATT  panel  were  to  find  that  the  revised  Antidunping  Code  deprived 
workers  of  standing.  Thus,  we  can  take  little  comfort  from  the 
efforts  of  some  to  make  a  favorable  reading  of  the  Dunkel  Draft  on 
the  question  of  our  legal  standing.  The  United  States  must  assure 
the  legal  standing  of  its  workers  under  the  GATT  codes  in  clear  and 
unambiguous  language. 

o  Sunset  of  Anti-dumoing  Orders.  Changes,  as  contained  in  the 
Dunkel  Draft,  (See  Article  11.3)  which  would  bring  about  a  sunset 
of  dumping  orders  after  five  years  would  effectively  undermine  the 
present  defense  the  U.S. -based  color  television  set,  tube,  and 
glass  manufacturers  have  against  dumping  in  the  U.S.  market. 

A  sunset  provision  will  play  into  the  hands  of  foreign  electronics 
manufacturers,  who  have  repeatedly  demonstrated  their  willingness 
to  retreat  to  unfair  pricing  practices  as  economic  conditions 
require.  The  20th  anniversary  of  the  Japanese  television  dumping 
finding  has  come  and  gone,  but  domestic  producers  and  their  workers 
continue  to  see  double  digit  dumping  margins.  It  is  inconceivable 
to  us  that  habitual  offenders  under  the  antidumping  law  should  be 
rewarded,  as  in  the  Dunkel  draft,  with  a  sunset  provision  that 
places  the  burden  of  proof  on  their  victims  in  order  to  keep  relief 
in  place. 

o  De  Minimis  Dumping  Margins.  The  provision  in  the  Dunkel 
Draft  (See  Article  5.8)  which  require  that  antidumping 
investigations  be  terminated  where  the  margin  of  dumping  is  less 
than  2%  is  a  fourfold  increase  in  current  U.S.  practice  of  a  de 
minimis  level  of  .5%.  This  could  have  a  serious  impact  on  the 
ability  to  obtain  relief  from  dumped  imports  particularly  in 
situations  involving  administrative  reviews  of  existing  dumping 
orders.  As  you  know,  dumping  margins  often  fall  below  2%  after  the 
initial  dumping  order  is  issued  because  exporters  raise  their 
prices  to  avoid  paying  high  duties  after  subsequent  administrative 
reviews.  Small  margins  are  particularly  critical  in  the  television 
industry  where  products  are  extremely  price  sensitive.  A  one  to 
two  percent  price  advantage  arising  from  a  permissible  two  percent 
de  minimis  dumping  margin  could  have  a  substantial  impact  on  the 
marketplace. 
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o  Averaging.  The  prohibition  contained  in  the  Dunkel  Draft 
(See  Article  2.4.2)  on  the  use  of  the  present  averaging  practices 
by  the  Conunerce  Department  in  determining  dumping  margins  for  a 
foreign  exporter  could  seriously  undermine  the  ability  to  secure 
meaningful  relief  in  anti-dumping  cases.  In  addition,  this 
prohibition  will  encourage  the  use  of  spot  dumping  by  foreign 
entities  who  will  strategically  offset  dumped  sales  with  undumped 
sales. 

o  Cumulation.  The  Dunkel  Draft  fails  to  explicitly  authorize 
the  cumulation  of  dumped  imports  from  multiple  countries  when 
making  an  injury  determination.  Cumulation  is  standard  practice  in 
the  United  States  and  critically  important  to  demonstrating  injury 
in  many  cases.  Failure  to  explicitly  authorize  the  use  of 
cumulation  in  antidumping  cases  makes  U.S.  practice  vulnerable  to 
rejection  by  a  future  GATT  panel.  It  will  be  particularly 
vulnerable  because  it  is  explicitly  authorized  in  the  Dunkel  Draft 
on  countervailing  duties.  The  collective  impact  of  dumped  imports 
from  multinational  producers  based  in  a  number  of  countries  has 
been  extremely  important  to  the  U.S.  based  television  industry.  For 
example,  cumulation  facilitated  the  multiple  investigations  of 
dumped  television  tube  imports  from  Canada,  Singapore,  Japan  and 
Korea  where  many  of  the  respondent  producers  were  based  in  more 
than  one  of  the  respondent  countries.  Failure  to  permit  cumulation 
would  have  enabled  these  multinational  producers  to  shift  their 
export  activities  more  readily  to  those  countries  that  were  not  the 
subject  of  the  orders. 

o  Profit  and  Sales  Below  Cost.  The  Dunkel  Draft  prohibits  the 
use  of  a  fixed  amount  for  profit  for  constructed  value  purposes 
(See  Article  2.2.2).  This  is  directly  counter  to  U.S.  law  and 
practice  and  could  have  a  serious  negative  impact  on  antidumping 
cases  involving  constructed  value  calculations.  The  impact  of  the 
Dunkel  Draft  would  be  to  base  profit  on  actual  home  market  sales 
even  if  those  sales  were  too  few  to  render  the  home  market  viable 
for  purposes  of  using  prices  in  those  markets  as  a  basis  for 
foreign  market  values,  or  if  they  were  at  below-cost  prices  and 
included  no  profit.  There  is  a  sound  justification  for  the  current 
use  of  a  fixed  amount  by  the  United  States  in  calculating  profit 
which  is  defensible  and  should  be  explicitly  permitted  in  any  new 
agreement  on  antidumping.  On  several  occasions,  particularly  in  the 
context  of  Administrative  reviews  in  cases  involving  U.S.  based 
television  producers,  the  Commerce  Department  has  found  that  there 
are  sufficient  sales  below  cost  in  foreign  markets  thereby 
requiring  the  department  to  calculate  foreign  market  value  based  on 
constructed  value.  In  these  cases,  it  is  crucial  to  impute  a 
minimal  amount  of  profit  and  general,  selling  and  administrative 
expenses  of  multinational  entities  that  are  capable  of  manipulating 
profits  and  expenses  in  order  to  minimize  their  dumping  liability. 
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o  Failure  to  Secure U.S.   Anti-Circumvention  Negotiating 

Objectives.  The  Dunkel  Draft  should  be  rejected  not  ]ust  for  what 
it  contains,  but  also  what  is  does  not  contain.  The  original  U.S. 
objectives  in  the  Uruguay  Round  to  obtain  a  strengthening  of  the 
international  code  to  prevent  the  growing  practice  of  circumvention 
of  present  antidumping  orders  via  a  third  country  markets  and 
expedited  relief  against  repeated  injurious  dumping  are  excluded 
from  the  Dunkel  Draft.  As  a  result,  industries  like  televisions, 
that  are  facing  serious  threats  from  continued  circumvention 
practices  by  foreign  competitors  will  continue  to  be  threatened  if 
the  Dunkel  Draft  goes  forward. 

We  urge  that  you  not  yield  on  these  issues  as  the  Uruguay  Round 
proceeds.  We  have  supported  your  efforts  to  bring  home  an  agreement 
that  will  open  up  world  markets  to  U.S.  firms.  The  Dunkel  draft  on 
the  antidumping  code,  if  adopted,  would  devastate  the  most 
effective  vehicle  U.S.  industry  has  in  the  fight  against  unfair 
imports.  We  urge  you  not  to  sacrifice  this  important  objective  as 
these  negotiations  proceed. 


Sincerely, 


"/JImAA^ 


Ken  W.  Freeman 

President  and  CEO 

Corning  Asahi  Video  Products 


^d!^ 


Morton  Bahr 

President 

Communications  Workers  of  America 


^  -/^^ 


William  H. 

President 

International  Union  of 
Electronic,  Electrical, 
Salaried  and  Machine 
Furniture  Workers,  AFL-CIO 


Howard  D.  Samuel 
President 

Industrial  Union  Department, 
AFL-CIO 


3V  J."  Barry 

President 

International  Brotherhood  of 

Electrical  Workers 


6^Lo6-~«*oC«l 


Lawrence  Bankowski 
President 

American  Flint  Glass  Workers 
Union  of  North  America 
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James  C.  Hatfield 

President 

Glass  Holders,  Pottery, 
Plastics  and  Allied 
Workers,  International 
Union 


George  J.  Koutpias*^ 
President 

International  Association  of 
Machinists 


^lya/t. 


'UL^t,<^ 


Lymi  t^.   Williams 

President 

United  Steelworkers  of  America 


Nick  Serraglio    J 
President     "■ — 
Allied  Industrial  Workers  of 
America,  International  Union 


/ 


/ 


Terry /^ilkerson 

President 

OI-NEG  T.V.  Products,  Inc. 
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International  Business-Government  Counsellors,  Inc. 

818  Connecticut  Avenue,  N.W.  12th  Roor,  Washington.  DC.  20006-2702 

November  12,  1993 


Janice  Mays,  Esq. 

Chief  Cotinsel  and  Staff  Director 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 


Re:       Uruguay  Round  of  Multilateral  Trade  Negotiations/ 

November  4,  1993  Hearing  by  the  Subcomminee  on  Trade, 
Comminee  on  Ways  and  Means  Hearing 


Dear  Ms.  Mays: 

On  behalf  of  Polaroid  Corporation  ("Polaroid"),  headquartered  in  Cambridge, 
Massachusetts,  this  statement  responds  to  the  Subcommittee  on  Trade,  Committee  on  Ways 
and  Means  request  for  comments  relevant  to  the  Uruguay  Roimd  of  Multilateral  Trade 
Negotiations  as  they  may  affect  specific  U.S.  commercial  interests. 

Polaroid  has  since  the  inception  of  the  Uruguay  Round  market  access  negotiations 
sought  an  agreement  that  will  significantly  improve  its  ability  to  increase  U.S.  exports 
through  the  reduction  of  tariff  barriers  abroad. 

BACKGROUND  SUMMARY 

Polaroid  is  the  world's  largest  supplier  of  instant  photography,  including  instant 
cameras  and  instant  print  film.  The  compan/s  products  are  distributed  in  150  countries 
and  territories  located  in  every  region  of  the  world. 

Where  Polaroid  is  able  to  export,  it  is  successful.  There  is  only  one  other  instant 
photographic  producer  in  the  world,  namely,  Fuji  of  Japan.  But  even  where  Polaroid  faces 
competition  from  Fuji  it  is  able  to  successfully  compete.  For  example,  Polaroid  has  over 
70  percent  of  the  Japanese  instant  photographic  market. 

The  House  Ways  and  Means  Comminee  should  be  aware  of  the  following  four 

First,  in  virtually  all  cases  there  is  no  local  producer  of  instant  photographic  film  or 
cameras  in  the  coimtries  identified  by  Polaroid  in  its  market  access  requests  to  the 
Executive  Branch.  As  concluded  by  the  ITC  in  a  Section  201  investigation,  instant 
and  conventional  (e.g.,  35  mm)  film  do  not  directly  compete; 
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Second.  Polaroid's  products  are  to  a  large  extent  no  longer  products  destined  to 
retail  consumers  and  therefore  goods  which  might  be  perceived  as  luxiuy  items. 
Nearly  60  percent  of  the  company's  cameras  and  film  today  are  for  industrial  (e.g., 
hospitals,  identification  card  systems)  rather  than  consumer  use; 

Third,  the  HTS  specifically  identifies  instant  print  film  and  cameras  at  the  6-digit 
level  (i.e.,  3701 .20  and  9006.40,  respectively).  Therefore,  tariff  elimination  will  not 
hurt  any  local  producers  and  will  have  only  minimal  trade  effect  on  our  trading 
partners;  and 

Fourth,  the  U.S.  will  be  the  overwhelming  beneficiary  of  trade  liberalization. 

TOP  NEGOTIATING  PRIORITIES 

Zero-for-Zero  Governing 
Instant  Print  Film  and  Negatives 

Polaroid  understands  the  Government  of  Japan  has  proposed  a  zero-for-zero 
approach  on  products  covered  under  Chapter  37.  Instant  print  film  enters  under  HTS  No. 
3701.20  and  instant  print  film  negatives  enter  under  3702.31. 

Polaroid  continues  to  urge  U.S.  trade  negotiators  to  support  the  Government  of 
Japan's  proposal.  This  initiative  would  offer  significant  new  U.S.  export  opportxmities  for 
the  United  States  in  the  following  high  priority  countries: 


^plied 
Country                     HTS  No.                  Rate                U.S.  Duty          Request 

l.EC 

3702.31.90 

7.1% 

3.7% 

0% 

2.  Korea 

3701.20 

11% 

3.7% 

0% 

3.  India 

3701.20 

65% 

3.7% 

0% 

4.  Egypt 

3701.20 

30% 

3.7% 

0% 

5.  Thailand 

3701.20 

10% 

3.7% 

0% 

6.  Venezuela 

3701.20 

20% 

3.7% 

0% 

7.  Brazil 

3701.20 

10% 

3.7% 

0% 

U.S.-EC  Request/Offer 


Polaroid  i<:  also  rpoiIf»<;ri'na  fh»»  PC  to  plin-iinato  ire  a  0%  A' 


baneries  (HTS  8506.19.90)  and  elimination  of  its  7.1%  duty  on  negatives  (3702.31.90) 
in  return  for  the  elimination  of  the  4  and  3%  U.S.  duty  on  fixed  and  variable  focused 
instant  photographic  cameras  (U.S.  9006.4040  and  9006.40.90,  respectively). 
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Tariff  Eliminarion/Reducrion 
on  Instant  Print  Cameras 


Polaroid  is  also  seeking  significantly  improved  access  for  its  instant  print  cameras 
in  the  following  priority  countries. 


Coimtry 

HTS  No. 

Applied  Rate 

U.S.  Duty 

Request 

1.  India 

9006.40 

65% 

4  and  3% 

10% 

2.  Korea 

9006.40 

13% 

4  and  3% 

0% 

S.Egypt 

9006.40 

42% 

4  and  3% 

0% 

4.  Argentina 

9006.40 

20% 

4  and  3% 

10% 

5.  Venezuela 

9006.40 

20% 

4  and  3% 

0% 

Polaroid  appreciates  this  opportunity  to  comment  on  the  importance  of  a  successful 
Uruguay  Roimd  market  access  agreement  to  Polaroid's  export  operations. 


Sincerely, 


fJohri  F.  McDermid 
'^ygSident 


386 


Before  the 

Subcommittee  on  Trade 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 


TESTIMONY  OF 

ROBERT  E.  HEATON 

SPECIALTY  STEEL  INDUSTRY  OF  THE  UNITED  STATES 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Robert  E.  Heaton  and  I  am  Vice  Chairman  of  the  Stainless  Steel  Group 
of  Lukens,  Inc.,  a  producer  of  specialty  steel.  I  also  serve  as  Chairman  of  the  Board  of 
Directors  of  the  Specialty  Steel  Industry  of  the  United  States,  a  trade  association 
representing  21  domestic  producers  of  specialty  steel.  Specialty  steels  include  stainless,  tool, 
heat-resisting  and  electrical  steels  as  well  as  superalloys  and  other  high  technology  materials. 
Our  high-technology  products  possess  unique  characteristics  that  permit  their  use  in  extreme 
environments  demanding  exceptional  hardness,  toughness,  strength  and  resistance  to  heat, 
corrosion  or  abrasion. 

I  appreciate  the  opportunity  to  testify  before  you  today  on  the  Uruguay  Round  of  the 
General  Agreement  on  Tariffs  and  Trade.  Because  of  my  industry's  long-standing  struggle 
against  the  unfair  trade  practices  of  foreign  specialty  steel  producers,  I  am  vitaUy  concerned 
about  the  terms  of  the  agreement  currently  being  negotiated  in  Geneva  and  their  effect  on 
U.S.  trade  laws. 

Sadly,  I  fear  that  the  GATT  agreement  as  it  currently  stands  will  weaken  the  ability 
of  American  industries  to  protect  themselves  against  dumped  and  subsidized  products.  My 
concerns  arise  from  the  so-called  Dunkel  draft  text,  which  amends  the  codes  that  govern 
U.S.  laws  on  these  practices.  Rather  than  strengthening  domestic  trade  laws,  these 
amendments  make  it  more  difficult  for  U.S.  industries  to  file  unfair  trade  cases,  more 
difficult  to  obtain  affirmative  decisions  and  more  difficult  to  maintain  outstanding  orders. 
If  the  Administration  caimot  make  substantial  changes  in  the  Ehinkel  text,  I  urge  you  to 
reject  any  agreement  incorporating  its  changes  to  the  Dumping  and  Subsidies  Codes. 

However,  before  I  detail  how  the  Dunkel  text  adversely  affects  U.S.  law,  I  want  to 
emphasize  that  trade  laws  are  not  just  technical  niceties  that  take  up  space  in  the  U.S.  Code. 
They  can  actually  mean  the  difference  between  the  survival  or  demise  of  an  American 
industry  --  even  a  technologically  innovative  one.  My  industry  is  a  case  in  point.  During  the 
past  20  years,  we  have  filed  more  than  20  cases  under  U.S.  trade  laws  to  remedy  the  injury 
caused  by  the  unfair  trade  practices  of  our  foreign  competitors.  The  successful  prosecution 
of  these  cases  has  proven  critical  to  our  industry's  financial  health.  Without  tough  laws  to 
rectify  the  distorted  prices  of  dumped  and  subsidized  foreign  steel,  there  is  no  question  that 
the  ranks  of  domestic  specialty  steel  industry  would  be  much  thinner  today  and  that  we 
would  not  have  been  able  to  maintain  our  technological  prowess. 

The  fact  that  we  have  had  to  resort  to  legal  remedies  to  ensure  our  survival  does  not 
mean  that  this  industry  is  noncompetitive.  The  producers  in  this  sector  have  maintained 
their  commitment  to  modem  technology,  innovation  and  productivity,  even  in  the  face  of 
the  continuous  assault  of  unfairly  traded  imports.  Such  a  commitment  is  reflected  in  the 
sustained  capital  investment  in  our  production  facilities  and  the  ongoing  effort  to  bring  new 
materials  to  the  marketplace. 

But  clearly  all  of  the  technological  innovation  in  the  world  cannot  ensure  an 
industry's  survival  if  it  is  competing  against  foreign  competitors  that  are  able  to  take 
advantage  of  government  subsidies  or  that  can  sustain  dumped  prices  until  they  have  driven 
their  American  counterparts  out  of  business.  That  is  where  U.S.  trade  laws  provide  the 
crucial  element  in  the  balance  of  international  trade.  These  laws  are  needed  to  make  sure 
that  foreign  producers  abide  by  internationally  accepted  rules  of  lawful  commercial  conduct. 
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always  pay  a  fair  price  for  their  purchases. 

Unfortunately,  the  Dunkel  text  undermines  these  important  objectives.  While  there 
are  numerous  parts  of  the  Dunkel  draft  that  weaken  current  U.S.  trade  laws,  I  would  like 
to  highlight  a  few  of  the  more  egregious  problems  for  your  review: 

•  Dispute  Settlement.  To  be  acceptable,  any  GATT  agreement  must  provide 
standards  of  review  for  dispute  settlement  panels  evjiluating  American 
antidumping  and  countervailing  duty  determinations.  Without  such  standards, 
it  is  likely  that  GATT  panels  will  pick  apart  U.S.  trade  laws  by  applying  their 
own  standards.  To  prevent  this,  findings  of  fact  should  not  be  reviewable  by 
GATT  panels  and  U.S.  legal  procedures  should  not  be  subject  to  reversal 
unless  they  are  unreasonable  interpretations  of  the  GATT  and  its  codes. 

•  Use  of  Averaging.  The  Dunkel  draft  would  require  averaging  on  both  sides 
of  the  dumping  calculation,  thus  permitting  foreign  producers  to  offeet 
dumped  sales  with  undumped  sales  and  unfairly  diminishing  dumping  margins. 

•  Exclusion  of  Sales  Below  Cost.  The  current  draft  agreement  permits 
administering  authorities  to  disregard  sales  below  the  cost  of  production  by 
adopting  the  basic  criteria  contained  in  the  U.S.  dumping  statute.  However, 
the  effectiveness  of  these  criteria  is  then  vitiated  by  the  overly-broad 
definitions  contained  in  the  footnotes.  These  definitions  represent  a  complete 
departure  from  current  U.S.  practice  and  will  permit  a  far  greater  number  of 
below  cost  sales  to  be  considered  in  dumping  calculations. 

•  Cumulation.  The  GATT  agreement  must  allow  imports  from  different 
countries  to  be  cumulated  in  order  to  establish  injury  in  antidimiping  cases. 
This  provision,  which  is  part  of  United  States  law,  has  been  omitted  from  the 
Dunkel  draft. 

•  Definition  of  Subsidy.  The  definition  of  subsidy  in  the  Dunkel  draft  is  much 
too  narrow  and  appears  to  be  limited  to  financial  contributions  to  foreign 
industries.  However,  nonfinancial  benefits,  such  as  govenmientally-imposed 
export  restraints,  exemptions  from  regulations  and  dual  pricing  programs, 
provide  substantial  subsidies  and  must  be  actionable. 

•  Sunset.  The  Dunkel  draft  provides  that  antidimiping  and  coimtervailing  duty 
orders  will  be  revoked  in  five  years,  even  if  dumping  or  subsidization 
continues.  This  provision  must  be  eliminated,  or  the  burden  of  proof  with 
respect  to  revocation  must  be  placed  on  respondents. 

•  Standing.  The  Dunkel  draft  unfairly  restricts  eligibility  for  filing  a  case  by 
failing  to  provide  that  unions  can  be  petitioners  and  by  requiring  polling  of 
domestic  companies  to  determine  who  supports  a  case,  even  when  many 
companies  are  reluctant  to  make  a  public  commitment  because  of  fear  of 
retaliation.  Further,  the  Dunkel  draft  does  not  make  clear  that  involvement 
in  a  joint  venture,  or  other  relationships  with  a  foreign  exporter  short  of  full 
control,  would  exclude  a  U.S.  producer  from  being  counted  as  part  of  the 
domestic  industry. 

These  and  other  changes  in  the  Dunkel  draft  are  essential  before  the  United  States 
approves  a  GATT  agreement  that  contains  its  amendments  to  the  Dumping  and  Subsidies 
Codes.  If  these  modifications  are  not  made,  the  Uruguay  Round  will  undermine  the  ability 
of  U.S.  industries  to  protect  themselves  against  unfair  trade  practices.  I  therefore  encourage 
you  to  give  serious  thought  to  the  future  of  vital  industries,  such  as  specialty  steel,  when  you 
consider  whether  the  agreement  resulting  from  the  Uruguay  Round  will  prove  beneficial  to 
the  U.S.  economy. 

Thank  you  for  your  kind  attention. 
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statement  of  the 
Synthetic  Organic  Chemical  Manufacturers  Association 

Before  the 

Subcommittee  on  Trade 

of  the 

Conmlttee  on  Ways  and  Means 

U.S.  House  of  Representatives 

on  the  / 

Uruguay  Round  of  Multilateral 
Trade  Negotiations 

November  4-5,  1993 


This  statement  is  submitted  for  the  hearing  record  by  the  Synthetic 
Organic  Chemical  Manufacturers  Association  (SOCMA)  in  conjunction  with 
the  Subcommittee's  hearings  on  the  Uruguay  Round  of  Multilateral  Trade 
Negotiations. 

SOCMA  is  a  trade  association  serving  more  than  220  companies  that 
have  a  common  interest  in  the  manufacture,  distribution  and  marketing  of 
organic  chemical  products.  The  majority  of  SOCMA's  members  are  small 
businesses  with  annual  sales  under  $40  million.  SOCMA  member  companies 
are  representative  of  a  much  larger  number  of  organic  chemical 
manufacturers  throughout  the  United  States.  Most  of  SOCMA's 
manufacturing  member  companies  utilize  batch  processs  and  many  are 
custom  chemical  manufacturers  who  produce  specialty  chemicals  by 
contracting  with  larger  companies. 


Introduction 

While  chemical  products  are  the  largest  exports  of  U.S. 
manufactured  goods,  opportunities  exist  for  greater  exports  If  the 
global  markets  are  further  opened  to  U.S.  chemical  exports.  This  can 
occur  as  a  result  of  successful  completion  of  the  Uruguay  Round. 

The  successful  completion  of  the  Uruguay  Round  will  help  improve 
the  economic  situation  of  the  U.S.  industry.  In  fact,  the  benefits  of 
the  Uruguay  Round  would  likely  dwarf  the  benefits  of  the  North  American 
Free  Trade  Agreement  which  SOCMA  supports. 

Chemical  Tariffs  Harmonization  Proposal 

In  light  of  the  benefits  of  a  successful  trade  agreement,  the  U.S. 
Chemical  industry  at  the  request  of  the  United  States  Trade 
Representative(USTR)  worked  with  the  chemical  producers  of  Canada,  the 
European  Community,  Japan,  and  Australia  to  develop  an  industry- 
supported  proposal  for  tariff  harmonization.  The  Chemical  Tariffs 
Harmonization  Proposal  (CTHP)  was  finalized  in  October  1991.  The  joint 
agreement  was  submitted  to  the  U.S.  Trade  Representative  on  October  29, 
1991  and  became  the  U.S.  offer  in  the  chemicals  sector. 

The  CTHP  is  not  a  tariff-cutting  exercise  but  a  true  market  -  "ss 
proposal  which  consists  of  four  main  elements: 

1.  The  global  harmonization  of  chemical  tariffs  in  accordance  with 
a  prescribed  time-table  for  reductions  to  the  harmonized 
levels; 

2.  Elimination  of  non-tariff  barriers  (NTMs); 

3.  The  recognition  that  country  participation  is  vital  and  must 
include  all  major  chemical  producing  countries  named  in  the 
proposal,  i.e.  no  "free-riders";  and 

4.  Consideration  of  most  import  sensitive  products  (MISPs).  The 
CTHP  allows  individual  manufacturers  to  justify  their  claims 
for  sensitivity  directly  with  the  respective  government  and 
permits  any  justified  products  be  granted  special  treatment. 
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Current  Status  of  CTHP  in  the  Uruguay  Round  Negotiations 

Prior  to  July  1993,  the  chemical  industry  understood  that  our 
negotiators  were  working  to  get  the  entire  CTHP  approved.  However,  at 
the  G-7  meeting  in  Tokyo  in  July,  the  four  Quad  country  members, 
including  the  U.S.  agreed  to  harmonize  global  chemical  tariffs  with  no 
conditions.  In  other  words,  the  G-7  proposal  was  a  tariffs  cutting 
agreement  without  the  cross- linkage  to  country  coverage,  elimination  of 
non-tariff  barriers,  and  consideration  of  MISPs. 

It  is  SOCMA's  understanding  that  the  agreement  reached  during  the 
G-7  summit  will  be  submitted  as  the  U.S.  Draft  Final  offer.  This  action 
will  seriously  weaken  our  support  for  the  Uruguay  Round. 

Implications  for  the  Success  of  the  Uruguay  Round 

Our  experience  in  the  Kennedy  and  Tokyo  Rounds  showed  the 
limitations  inherent  in  a  tariff-cutting  approach  to  negotiations.  It 
was  for  that  reason  that  the  industry  advocated  an  approach  that  goes 
beyond  former  agreements  and  developed  the  CTHP.  Moreover,  the  industry 
analysis  of  the  Draft  Final  Act  (Dunkel  Text)  indicated  that  there  were 
a  number  of  problems  within  the  text,  but  despite  our  reservations  a 
successful  market  access  agreement  would  enable  the  industry  to  support 
the  overall  Uruguay  Round  Agreement. 

In  conclusion,  SOCMA  members  believe  it  is  of  critical  importance 
for  the  U.S.  to  restore  the  missing  elements  of  the  CTHP  to  its  Draft 
Final  Offer  on  market  access.  By  eliminating  three  of  the  four  basic 
elements  of  the  CTHP,  the  Uruguay  Round  does  not  provide  the  improved 
global  market  access  necessary  to  expand  U.S.  chemical  industry  exports. 

Thank  you  for  allowing  SOCMA  to  share  these  thoughts  with  the 
Subcommittee. 
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Before  the 

Subcommittee  on  Trade 

House  Committee  on  Ways  and  Means 


STATEMENT  OF  THE 

TANNERS'  COUNTERVAILING  DUTY  COALITION 

ON  THE  DUNKEL  DRAFT  TEXT  OF  THE  SUBSIDIES  CODE 

Mr.  Chairman  and  Members  of  the  Subcommittee  on  Trade: 

The  Tanners'  Countervailing  Duty  Coalition  (TCC)  appreciates  this  opportimity  to 
present  its  comments  on  the  Draft  Final  Act  Embodying  the  Results  of  the  Uruguay  Round 
of  Multilateral  Trade  Negotiations  issued  by  Director  General  Arthur  Dunkel  of  the 
General  Agreement  on  Tariffs  and  Trade  ("GATT")  on  December  20,  1991.  The  Tanners' 
Countervailing  Duty  Coalition  is  a  group  of  U.S.  leather  tanners  that  successfully  petitioned 
the  Department  of  Conmierce  for  a  countervailing  duty  order  against  Argentine  leather  in 
1990.  See  Attachment  1. 

The  Tanners'  Countervailing  Duty  Coahtion  vigorously  opposes  the  Ehmkel  draft  text 
entitled  Agreement  on  Subsidies  and  Countervailing  Measures.  While  that  text  has 
numerous  serious  problems,  including  the  establishment  of  a  sunset  provision,  restrictive 
standing  requirements  and  a  rigid  "specificity"  standard,  TCC  will  focus  on  its  primary 
concern:  the  definition  of  the  term  "subsidy."  Under  the  Dunkel  text,  subsidies  are  limited 
to  financial  contributions  by  a  government  or  other  entity  to  a  domestic  industry.  However, 
not  all  subsidies  actionable  under  U.S.  law  have  involved  financial  contributions.  The  U.S. 
Department  of  Commerce  issued  a  countervailing  duty  order  on  October  2,  1990  against 
Argentine  leather  because  this  South  American  country  has  maintained  a  20-year  ban  on 
the  exports  of  cattle  hides.  In  a  precedent-setting  decision.  Commerce  determined  that  this 
export  restraint  constituted  a  significant  subsidy  to  Argentina's  leather  taiming  industry 
because  it  kept  the  prices  of  Argentine  hides  well  below  world  levels.  As  a  result,  Argentina 
was  able  to  ship  subsidized  leather  in  substantial  quantities  to  the  United  States.  Should 
the  Dunkel  text  be  adopted,  this  countervailing  duty  order,  which  has  been  extremely 
effective  in  curtailing  this  unfair  trade,  would  be  revoked  because  an  export  ban  would  not 
quaUfy  as  a  financial  contribution. 

Such  a  result  would  be  unconscionable,  especially  in  light  of  the  history  of  this  case. 
The  Government  of  Argentina  first  imposed  a  prohibition  on  exports  of  wet  salted  bovine 
hides  on  May  15,  1972.  Executive  Power  Decree  No.  2861/72  was  promulgated  with  the 
stated  purpose  of  "assuring  adequate  supplies  [of  untanned  cattle  hides]  for  the  domestic 
tanning  industry."  With  "adequate  supplies,"  Argentine  leather  tanners  were  also  assured 
of  another  important  benefit:  prices  that  were  substantially  below  hide  prices  on  the 
international  market. 

In  response  to  this  unfair  trade  practice,  the  Tanners'  Council  of  America,  Inc.  filed 
a  petition  in  1979  under  section  301  of  the  Trade  Act  of  1974,  as  amended,  alleging  that 
Argentina's  hide  embargo  constituted  an  unjustifiable  and  unreasonable  trade  practice 
within  the  meaning  of  that  statute.  At  the  request  of  the  U.S.  Trade  Representative, 
Argentina  signed  a  formal  agreement  pledging  to  eliminate  this  GATT-illegal  export 
restraint  by  first  converting  it  from  a  quantitative  restraint  into  an  export  tax  and  then 
reducing  that  tax  to  zero.  Unfortunately,  Argentina  failed  to  honor  its  commitments  under 
the  agreement.  First,  Argentina  set  a  minimum  export  price  for  hides,  thus  effectively 
increasing  the  amount  of  export  tax  above  the  agreed-upon  level.  Second,  the  scheduled 
reductions  in  the  amount  of  the  export  tax  were  ignored. 

The  U.S.  leather  industry  was  therefore  compelled  to  seek  termination  of  this 
agreement  in  1981.  On  October  30,  1982,  this  request  was  granted.  Three  years  later, 
Argentina  reconverted  the  export  tax  into  an  absolute  embargo.  Secretary  of  Industry 
Resolution  321  (Sept.  12,  1985).  The  resolution  aimouncing  the  reinstitution  of  the  export 
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ban  stated  that  its  purpose  was  to  "maintain  the  volume  of  supply  of  raw  materials  adequate 
to  the  needs  of  the  domestic  market  of  the  leather  tanning  and  manufacturing  sector 
facilitating  a  smooth  flow  of  supplies  while  avoiding  any  undue  increase  in  prices."  Id. 

The  export  restriction  provides  direct  and  substsmtial  benefits  to  Argentine  taimers. 
Through  this  government-imposed  restriction  on  hide  exports,  an  excess  supply  is  created 
and  prices  decline  below  free-market  levels.  The  price-depressing  nature  of  this  export 
restraint  is  confirmed  by  the  language  of  the  Argentine  resolution  reimposing  the  export  ban 
and  has  been  acknowledged  by  the  Department  of  Commerce.  In  the  1991  U.S.  Industrial 
Outlook,  the  Department  stated: 

Developing  countries,  particularly  those  with  abundant  raw 
material  supplies  such  as  Argentina,  Brazil,  and  India,  impose 
export  controls  or  taxes  to  restrict  raw  materijil  exports  in  order 
to  encourage  the  growth  of  their  own  tanning  and  leather 
products  industries.  Export  restrictions  depress  the  price  of 
hides  and  skins  within  these  countries,  thereby  indirectly 
subsidizing  their  production  and  exports  of  leather  and  leather 
products. 

U.S.  Dept  of  Commerce,  1993  U.S.  Industrial  Outlook.  33-4  (Jan.  1993). 

Because  of  the  harmful  effect  of  this  subsidy  on  the  U.S.  leather  tanning  industry,  the 
Tanners'  Countervailing  Duty  Coalition  filed  a  f)etition  under  the  countervailing  duty  law 
in  February  1990.  In  that  petition,  these  leather  tanners  charged  that  Argentina's  unfair 
trade  praaice  not  only  violated  U.S.  law  but  also  the  General  Agreement  on  Tariffs  and 
Trade  ("GATT").  As  one  expert  in  this  field  noted: 

Export  tariffs  can  be  a  form  of  protectioiL  If  an  important 
exporting  country  restricts  the  export  of  a  raw  material,  the 
domestic  price  of  the  raw  material  will  tend  to  fall  and  world 
market  prices  will  tend  to  rise.  The  domestic  manufacturing 
industry  able  to  purchase  the  raw  material  at  the  local  price  will 
therefore  have  an  advantage  over  foreign  manufacturers  that 
have  to  pay  world  market  prices  (citing  Corden,  W.M.,  The 
Theory  of  Protection"  (Oxford,  1971),  p.  43). 

Roessler.  GATT  and  Access  to  Supplies.  9  J.   World  Trade  L.  25,  31  (1975). 

The  illegality  of  this  practice  was  confirmed  on  October  2,  1990  when  the  U.S. 
Department  of  Commerce  aimounced  that  Argentina's  hide  embargo  constituted  a  subsidy 
within  the  meaning  of  U.S.  countervailing  duty  law  and  issued  an  order  afferting  leather 
imports  subject  to  the  investigation.  55  Esd-  Reg.  40212  (1990).  In  that  determination,  the 
agency  emphasized  that  it  "held  petitioners  to  an  extremely  high  standard  of  proof,  requiring 
them  to  substantiate  their  claim  that  the  embargo  had  a  direct  and  discemable  effect  on 
hide  prices  in  Argentina."  Id-  at  40213. 

Examining  prices  for  U.S.,  British  and  Argentine  hides  for  more  than  30  years,  the 
Commerce  Department  determined  that  "hide  prices  in  the  six  largest  exporting  nations, 
including  the  United  States,  were  higher  than  Argentine  hide  prices  . . . ."  Id.  The  agency 
found  a  "clear  link"  between  the  imposition  of  the  export  ban  and  the  divergence  between 
U.S.  and  Argentine  hide  prices.  Id.  at  40214.  They  made  a  further  finding  that  other 
factors,  such  as  hide  quality  differences,  inflation  and  cattle  slaughter  did  not  account  for 
the  large  dispjuity  between  Argentine  and  world  pricing  levels  for  hides.  Id.  As  a  result  of 
its  investigation  of  the  hide  embargo  and  other  subsidy  practices,  an  estimated  countervailing 
duty  of  15  percent  was  imposed  on  the  leather  subject  to  the  order,  with  one  company 
assessed  a  24  percent  estimated  countervailing  duty.  These  duty  rates  were  finalized  in 
October  1991. 

The  U.S.  leather  tanning  industry  was  therefore  distressed  to  learn  that,  despite  the 
findings  of  two  U.S.  govenmient  agencies  that  this  export  restraint  is  an  unfair  trade 
practice,  Argentina  will  be  able  to  use  the  GATT  negotiating  process  to  escape  the  sanctions 
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designed  to  neutralize  the  economic  advantages  of  this  subsidy.  By  requiring  that  a  subsidy 
be  a  "financial"  contribution  to  a  domestic  industry,  Argentina  will  try  to  compel  the 
revocation  of  this  order  properly  issued  under  U.S.  law. 

To  prevent  this  egregious  result,  we  urge  the  Subcommittee  on  Trade  to  advise  the 
Administration  that  it  will  reject  the  Dunkel  text  on  subsidies  in  its  entirety  unless  our 
negotiators  fulfill  their  pledge  not  to  weaken  U.S.  trade  laws.  To  do  that,  amendments  must 
be  made  to  the  definition  of  the  term  "subsidy"  and  other  provisions  in  the  subsidies  text 
before  the  draft  can  be  considered  acceptable.  We  have  provided  suggested  language  in 
Attachment  2  to  address  our  particular  concerns  about  the  Argentine  CVD  order.  However, 
we  urge  you  to  scrutinize  the  entire  Dunkel  text  for  its  adverse  effect  on  our  countervailing 
duty  and  antidumping  statutes  and  to  remind  the  Administration  of  its  promise  to  strengthen 
U.S.  trade  laws.  Thank  you  for  your  attention  to  this  issue  of  critical  concern  to  the  U.S. 
leather  tanning  industry. 
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Attachment  1 


MEMBERS  OF  THE 
TANNERS'  COUNTERVAILING  DUTY  COALITION 

Hermann-Oak  Leather  Company 
Salz  Leather  Company 
Prime  Tanning  Company,  Inc. 
Irving  Tanning  Company 
S.B.  Foot  Tanning  Company 
Westfield  Tanning  Company 
Suncook  Tanning  Corporation 
United  Tanners,  Inc. 
Paul  Flagg,  Inc. 
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Attachment  2 

PROPOSED  CHANGES  TO  DEFINITION  OF  SUBSIDY  IN  THE  DIJNKEL  TFXT 

The  Dunkel  text  should  be  amended  to  expressly  provide  that  export  restraints,  such 
as  embargoes  and  export  taxes,  are  actionable  under  the  definition  of  the  term  "subsidy." 
Additions  to  the  Dunkel  language  are  indicated  by  underlining  and  deletions  by  dashes. 

OPTION  1 

1.1       For  the  purpose  of  this  Agreement,  a  subsidy  shall  be  deemed  to  exist  if: 

(a)(1)  there  is  a  financial  contribution  or  other  action  by 
a  government  or  any  public  body  within  the 
territory  of  a  signatory  (hereinafter  referred  to 
as  "government"),  **:,  including,  but  not  limited 
12,  where: 

(i)  government  practice  involves  a  direct  transfer 
of  funds  .... 

•  >  • 

and 
(b)  a  benefit  is  thereby  conferred. 

OPTION  2 

1.1       For  the  purpose  of  this  Agreement,  a  subsidy  shall  be  deemed  to  exist  if: 

(a)(1)  there  is  a  financial  contribution  by  a  govenmient 
or  any  public  body  within  the  territory  of  a 
signatory  (hereinafter  referred  to  as 
"government"),  i.e.,  where: 

(i)  government  practice  involves  a  direct  transfer 
of  funds  (e.g.,  grants,  loans,  and  equity 
infusion),  potential  direct  transfers  or  liabilities 
(e.g.,  loan  guarantees); 


(a)(2)  there  is  any  form  of  income  or  price  support  in  the 
sense  of  Article  XVI  of  the  General  Agreement; 

QI 

(a)(3)  a  government  imposes  an  export  restraint  (e.g..  an  embargo  or  export 
tax): 

and 

(b)  a  benefit  is  thereby  conferred. 
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OPTION? 

1.1        For  the  purpose  of  this  Agreement,  a  subsidy  shall  be  deemed  to  exist  if: 

(a)(1)  there  is  a  financial  contribution  by  a  government 
or  any  public  body  within  the  territory  of  a 
signatory  (hereinafter  referred  to  as 
"government"),  i.e.,  where: 


(iii)  a  government  provides  goods  or  services 
other    than    general     infrastructure,    or 
purchases  goods,  or  imposes   an   export 
restraint  (e.g..  an  embargo  or  export  tax^: 


and 
(b)  a  benefit  is  thereby  conferred. 

OPTION  4 

1.1       For  the  purpose  of  this  Agreement,  a  subsidy  shall  be  deemed  to  exist  if: 

(a)(1)  there  is  a  financial  contribution  by  a  government  or  any  public  body 
within  the  territory  of  a  signatory  (hereinafter  referred  to  as 
"govenmient")  .  .  .  ; 


(a)(2)  there  is  any  form  of  income  or  price  support  in  the  sense  of  Article 

XVI  of  the  General  Agreement  (including  cxport  restraints); 

and 
(b)       a  benefit  is  thereby  conferred. 
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SUPPORTERS  OF  MISCELLANEOUS  TARIFF  LEGISLATION 

818  Connecticut  Avenue,  N.W.  202/872-8181 

12th  Floor  Fax  202/872-8696 

Washington.  D.C.  20006 

November  15,  1993 


Ms.  Janice  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  OfBce  Building 

Washington,  D.C.  20515 

Subject:   Request  for  Comments  on  Uruguay  Round  of  Multilateral  Trade  Negotiations 

Dear  Ms.  Mays: 

We,  the  companies  and  associations  listed  on  the  attachment,  are  submitting  this 
statement  in  response  to  your  request  for  comments  on  the  Uruguay  Round  of 
multilateral  trade  negotiations  as  they  affect  specific  U.S.  interests. 

We  strongly  support  a  Uruguay  Roimd  Market  Access  agreement  that  would 
include:    (a)  the  immediate  elimination  of  duties  on  products  that  recently  have  been 
the  subject  of  noncontroversial  duty  suspensions  and  of  noncontroversial  duty 
suspension  legislation  introduced  in  Congress;  and  (b)  the  immediate  reduction  of 
duties  on  products  that  were  the  subject  of  duty  reduction  legislation  considered  in   • 
conjunction  with  duty  suspensions. 

There  is  widespread  support  in  Congress  for  the  benefits  of  duty  suspensions  and 
reductions.   Their  inclusion  in  the  Uruguay  Round  agreement  would  contribute  directly 
to  United  States  negotiators  efforts  to  reduce  foreign  trade  barriers.  Attached  is  a  copy 
of  a  letter  addressing  our  concerns  that  was  submitted  to  U.S.  Trade  Representative 
Michael  Kantor  on  August  12. 

The  elimination,  or  where  appropriate,  the  reduction  of  duties  on  products  for 
which  there  is  no  substantial  U.S.  production  would  enhance  the  competitiveness  of 
many  different  U.S.  industry  sectors.   As  stated  in  the  attachment,  overall  benefits  to 
the  United  States  economy  of  the  elimination,  or  where  appropriate,  the  reduction  of 
these  duties  would  include  the  retention  or  creation  of  U.S.  jobs,  maintenance  or 
expansion  of  U.S.  production  and/or  services;  and  the  control  or  reduction  of  costs  to 
U.S.  companies  and  consumers. 

Signatories  to  this  Statement  are  Listed  on  the  Attachment. 
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SUPPORTERS  OF  MISCELLANEOUS  TARIFF  LEGISLATION 

818  Connecticut  Avenue,  N.W.  202/872-8181 

12th  Floor  Fax  202/872-8696 

Washington,  D.C.   20006 

August  11,  1993 

The  Honorable  Michael  Kantor 
United  States  Trade  Representative 
600  17th  Street,  N.W. 
Washington,  D.C.  20506 

Dear  Mr.  Ambassador: 

We,  the  undersigned  companies  and  associations,  are  writing  to  request  that  in 
the  closing  months  of  the  Uruguay  Round  negotiations  the  United  States  place  a  high 
priority  on  the  negotiation  of  a  Market  Access  agreement  that  would  include  the 
immediate  elimination  of  duties  on  products  that  recently  have  been  the  subject  of 
noncontroversial  duty  suspensions  or  of  noncontroversial  duty  suspension  legislation 
introduced  in  Congress.   Also  in  this  context,  we  request  that  the  U.S.  place  a  high 
priority  on  the  immediate  reduction  of  duties  on  products  that  have  benefited  or  would 
benefit  ft-om  noncontroversial  duty  reduction  legislation   --  the  type  of  legislation  that 
has  historically  been  enacted  in  a  package  with  duty  suspensions. 

The  immediate  elimination  or,  where  applicable,  reduction  of  duties  on  these 
products,  for  which  there  is  no  substantial  U.S.  production,  would  enhance  the 
competitiveness  of  a  broad  spectrum  of  U.S.  industrial  and  agricultural  sectors. 

Overall  benefits  to  the  United  States  economy  of  the  elimination  or,  where 
applicable,  reduction  of  these  duties  would  include: 

--  The  retention  or  creation  of  jobs  in  the  United  States; 

"  The  maintenance  or  expansion  of  production,  R&D,  warehouse,  and  services 
facilities  in  the  United  States; 

-  The  control  or  reduction  of  costs  for  United  States  companies  and  consumers. 

In  addition,  as  a  result  of  the  increases  in  employment  and  corporate  earnings 
from  expanded  production,  these  duty  suspensions  and  reductions  make  a  direct  positive 
contribution  to  federal  revenues  through  increased  taxes  on  individuals  and 
corporations. 

We  are  very  encouraged  by  the  efforts  already  made  by  the  Office  of  the  U.S. 
Trade  Representative  and  the  Department  of  Conunerce  to  develop  a  package  of  the 
recently  expired  and  proposed  duty  suspensions/reductions  for  their  possible  inclusion 
in  U.S.  offers  of  tariff  concessions. 
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We  thank  you  in  advance  for  considering  that  the  immediate  elimination  or, 
where  applicable,  reduction  of  the  duties  on  these  products  be  a  high  priority  for  U.S. 
negotiators  in  the  Maiicet  Access  package  of  Uruguay  Roimd  negotiations. 

Sincerely, 

The  3M  Company  i 

Adams-Mellin,  Division  of  Sara  Lee  Corp. 
Agglomerate  Stone  Tile  Importers  Association 
Albany  Intemational/Mt.  Vernon 

*  American  Cyanamid  Company 
American  Cycle  Systems,  Inc. 

*  American  Association  of  Exporters  and  Importers 
American  Electronics  Association 

American  Stone  Distributors,  Fabricators  &  Installers  Committee 
American  Tartaric  Chemicals,  Inc. 
Apple  Computer  Inc. 

*  Arctco,  Inc.  -.v 
Ares-Serono  . 
Ashton-Drake  Galleries,  Ltd. 

Asten  Forming  Fabrics,  Inc. 

Atlanta  Wire  Works,  Inc. 

BASF  Corporation 

Baxter  Healthcare  Corp. 

Belmont  Hosiery  Mills,  Inc. 

Bicycle  Manufacturers  Association  of  America,  Inc.  ; 

Biocraft  Laboratories,  Inc. 

Bossong  Hosiery,  Inc. 

Bristol-Myers  Squibb  Company 

Buster  Brown  Apparel,  Inc. 

Canned  and  Cooked  Meat  Importers  Association 

Cannondale  Corporation 

Carolina  Cook  Industries,  Inc. 

Century  Juvenile  Products 

Charleston  Hosiery,  Inc. 

Cheminova,  Inc. 

Ciba 

Club  Car,  Inc. 

Compaq  Computer  Corporation 

Computer  and  Business  Equipment  Manufacttirers  Association 

ConvaTec 

Crompton  &  Knowles  Corporation 

*  Cytec  Industries 
Dayco  Products,  Inc. 
D.  Klein  &  Sons 
Department  56 

*  not  an  original  signatory 
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E.  I.  Dupont  De  Nemours  &  Company 

Elastic  Therapy,  Inc. 

Engelhard  Corporation 

Essex  Manufacruring  Co. 

Ethyl  Corporation 

Excel  International  Group 

The  Exylin  Company 

E-Z-Go  Textroh 

Fashion  Accessories  Shippers  Association,  Inc. 

Flimercon  Inc. 

Foothills  Hosiery,  Inc. 

Formtec/Tarrrfelt 

Fourdrinier  Wire  Council 

Fox  River  Mills,  Inc. 

Futai  (USA)  Inc. 

The  Gates  Rubber  Company 

General  Electric  Corporation 

Gerry  Baby  Products 

Global  Technology  Systems,  Inc.,  Badger  Cork  Division 

Groz-Beckert 

Hampshire  Hosiery,  Inc. 

Harris  Corporation 

Harris  &  Covington  Hosiery  h4ills 

Hartford  Bearing  Company 

Hasbro  Inc. 

Hercules  Incorporated 

Hollander,  Div.  of  Stapo  Industries 

Hope  Hosiery  Mills 

Huffy  Corporation 

Hunt-Wilde  Corporation 

ICI  Americas  Inc. 

Intel  Corporation 

International  Mass  Retail  Association 

J  &  B  Hosiery,  Inc. 

Kabi  Pharmacia  Inc. 

Kayser-Roth  Corp 

Kimberly-Qark  Corporation 

Kingstate  Midwest  Corp. 

Leath,  McCarthy  &  Maynard,  Inc. 

Lemco  Mills,  Inc. 

Len-Wayne  Knitting  Mills,  Inc. 

Lindsay  Wire  Weaving  Company 

Lonza  Inc. 

Marion  Merrell  Dow,  Inc. 

Manel,  Inc. 

Mayo  Knitting  Mill,  Inc. 

Merck  &  Co.,  Inc. 

Metal  Forge-Thun,  Inc. 
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Mid-South  Wire  Co. 

Miles  Inc. 

Murray  Ohio  Manufacttiring  Company 

National  Association  of  Hosiery  Manufacturers 

National  Bulk  Vendors  Association 

National  Filtration  Corporation 

NIPA  Laboratories 

Nishika  Corporation 

NOR-AM  Chemical  Company 

Ohio  Rod  Products 

Omni -Glow 

OMNI  USA,  Inc. 

Paul  Levitt  Mills,  Inc. 

PBI/Gordon 

PepsiCo,  Inc. 

Persons-Majestic  Manufacturing  Co.' 

Playhouse  Import  and  Export  Inc. 

Polaris  Industries  L.P. 

Polaroid  Corporation 

Polygon  Industries  Corporation 

Procter  &  Gamble,  Inc. 

Red  Wing  Co.,  Inc. 

Roadmaster  Corporation 

Rhone-Poulenc,  Inc. 

Rohm  &  Haas  Company 

Romme  Hosiery,  Inc. 

Royce  Hosiery  Mills,  Inc. 

Rubber  Manufacturers  Association 

Russ  Berrie  &  Co.,  Inc. 

Sanofi  Bio  Ingredients,  Inc. 

Sate-Lite  Manufacturing  Company 

Schering  Inc. 

Shimano  American  Corporation 

Sturmy-Archer  Limited 

Sun  Metal  Products,  Inc. 

Sundstrand 

Synthetic  Organic  Chemical  Maniafacturers  Association 

Termessee  Machine  and  Hosiery  Co. 

The  Kendrick  Co. 

The  Smucker  Company 

Totes,  Inc. 

Toy  Manufacturers  of  America,  Inc. 

Trek  Bicycle  Corporation 

T.  W.  Gamer  Food  Company 

Unaform  Incorporated 

Union  Frondenberg  USA,  Co. 


not  an  original  signatory 
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Uniroyal  Chemical  Co.,  Inc. 

United  States  Hosiery  Corp. 

USR  Optonix 

Walton  Knitting  Mills,  Inc. 

Wangner  Systems  Corporation 

Welch's 

Xerox  Corporation 


*  not  an  original  signatory 
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November  15,  1993 

Janice  Mays,  Esq. 

Chief  Counsel  and  Staff  Director 

Comittee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 

Dear  Ms.  Mays: 

Re:   Statement  of  The  Timken  Company  on  the  Status  of 

the   GATT Uruguay Round   of   Trade   Negotiations 

(Subcommittee  on  Trade  Notice  #  19>. 

The  Timken  Company  ("Timken")  is  the  world's  largest 
producer  of  tapered  roller  bearings  and  is  an  important 
producer  of  high  precision  ball  bearings  and  of  specialty  steel 
products.  The  company  is  a  multinational  company  with 
manufacturing  facilities  in  Canada,  Western  Europe,  Australia, 
Brazil,  India  (joint  venture)  and  South  Africa  to  complement 
its  major  manufacturing  facilities  in  the  United  States  in 
Ohio,  Virginia,  North  Carolina,  South  Carolina  and 
Pennsylvania.  The  Timken  Company  does  business  around  the 
world  and  is  a  significant  exporter  of  products  from  the  United 
States.  Open  markets  abroad  and  fair  conditions  of  competition 
are  critical  to  our  ability  to  maintain  our  technological  and 
product  excellence. 

The  company  takes  this  opportunity  to  provide  comments 
on  the  ongoing  Uruguay  Round  of  multilateral  trade  negotiation, 
as  those  negotiations  impact  our  company. 

We  would  note  first  of  all  that  very  little,  if 
anything,  being  negotiated  in  the  Uruguay  Round  will  help  U.S. 
manufacturers  attempting  to  improve  their  market  position  in 
Japan.  Hence  a  successful  set  of  bilateral  negotiations  with 
Japan  on  areas  such  as  autos  and  auto  parts  (including 
bearings)  is  critical  to  improving  our  bilateral  trade  position 
with  Japan.  As  Timken  has  testified  in  the  past,  our  company 
has  been  in  Japan  attempting  to  do  business  since  the  1930's. 
While  we  are  making  some  progress  in  improved  market  access, 
the  reality  is  that  in  Japan  our  market  share  is  only  a  small 
fraction  of  our  market  share  in  other  parts  of  the  world.  With 
the  large  consumption  of  bearings  in  Japan  and  by  Japanese 
multinational  corporations  in  Southeast  Asia,  the  Americas  and 
Europe,  improved  access  to  these  markets  remains  one  of  our 
company's  continuing  top  priorities.  The  Uruguay  Round  will 
not  help  in  that  effort  and  may,  through  restrictions  on  the 
potential  availability  of  section  301  actions,  retard  improved 
market  access. 

Similarly,  little  that  is  occurring  in  the  Uruguay 
Round  negotiations  will  help  rationalize  trade  relationships 
with  China  for  industries  that  are  facing  increasing  import 
volumes  at  very  depressed  prices.  Despite  the  significant 
market  reforms  made  by  the  Chinese  during  the  last  decade,  in 
many  industries  Chinese  producers  operate  under  "cost" 
structures  that  do  not  plausibly  reflect  market  factors  with 
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the  result  that  export  prices  from  China  are  often  as  little  as 
one-third  of  world  market  prices.  While  the  U.S.  has  been 
insisting  on  a  selective  safeguard  provision  in  the  GATT 
accession  talks  with  China,  such  an  approach  is  plainly 
inadequate  for  the  many  industries  finding  their  markets  awash 
in  products  priced  at  unrealistic  levels.  U.S.  antidumping  law 
for  state  controlled  economies  (or  countries  in  "transition") 
like  China  has  proven  ineffective  for  products  like  bearings 
where  the  Commerce  Department  has  found  negligible  dumping 
despite  prices  that  cannot  be  achieved  anywhere  else  on  the 
globe.  Existing  GATT  rules  and  procedures  are  plainly  not 
sufficient  for  establishing  rational  trade  relations  with  an 
important  country  like  China.  Product-by-product  trade 
friction  can't  be  the  desired  result  but  is  the  inevitable 
outcome  of  the  existing  equation. 

Within  the  Uruguay  Round  negotiations  themselves,  a 
number  of  areas  are  important  to  The  Timken  Company. 

First,  we  are  interested  in  improved  market  access  to 
many  markets  in  Southeast  Asia  where  existing  duties  may  make 
significant  exports  prohibitively  expensive.  Hence,  offers  of 
substantially  reduced  duties  in  countries  throughout  Southeast 
Asia  on  tapered  roller  bearings,  ball  bearings  and  selected 
specialty  steel  products  are  an  important  potential  outcome  of 
the  Round  for  Timken. 

Second,  we  have  an  interest  in  how  the  rules  of  origin 
provisions  within  the  so-called  Dunkel  Draft  (DFA,  12/20/91) 
will  be  developed  in  our  product  areas.  Our  company  has  faced 
substantial  efforts  to  circumvent  antidumping  orders  during  the 
last  ten  years.  Any  limitations  on  the  Commerce  Department's 
ability  to  address  circumvention  of  antidumping  orders  through 
country  of  origin  rulings  within  the  Customs  Cooperation 
Council  for  ordinary  customs  purposes  would  be  a  major  problem 
for  companies  like  The  Timken  Company.  Article  1.2  of  the 
Rules  of  Origin  section  of  the  DFA  must  be  carefully  reviewed 
by  the  United  States  prior  to  any  completion  of  the  Uruguay 
Round  to  assure  continued  flexibility  for  our  government  on 
these  critical  evasion  problems. 

Third,  as  a  company  which  invests  heavily  in  research 
and  development  and  takes  great  pride  in  its  trademarked 
products,  Timken  is  generally  supportive  of  the  TRIPs  text  with 
its  enforcement  mechanism.  The  lengthy  transition  periods  for 
developing  countries  are  troubling  as  is  the  issue  of 
compulsory  licensing.  We  understand  that  other  industries  have 
raised  these  concerns.  Timken  would  support  efforts  to  address 
these  concerns  before  conclusion  of  the  Round. 

Fourth,  Timken  welcomes  the  changes  to  the  Customs 
Valuation  Code  that  are  contained  in  the  Draft  Final  Act. 
Concerns  exist  within  our  company  over  possible  undervaluation 
of  imports  of  bearing  and  steel  products  into  the  United 
States.  Providing  Customs  the  ability  to  more  easily  pursue 
possible  undervaluation  and  other  problems  on  entry  documents 
and  submissions  is  an  important  step  in  curbing  import  abuses. 

Fifth,  to  the  extent  that  the  ongoing  Government 
Procurement  negotiations  expand  the  list  of  U.S.  entities  open 
to  foreign  steel  or  bearing  bidders,  such  an  increased  opening 
will  only  be  acceptable  if  comparable  foreign  bearing  and  steel 
bidding  opportunities  are  in  fact  opened  up. 

Sixth,  Timken  is  disappointed  at  the  very  limited 
results  of  the  TRIMs  negotiations.   While  a  reconfirmation  that 
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certain  practices  are  in  fact  banned  under  Articles  III  and  XI 
of  GATT  is  of  some  assistance,  the  results  are  a  long  distance 
from  the  reform  that  would  give  U.S.  companies  meaningful 
investment  opportunities  abroad  in  many  countries.  Such 
limitations  also  result  in  restricted  exports  from  U.S. 
multinationals . 

Seventh,  the  modifications  to  Article  XVII  of  the  GATT 
(dealing  with  state  trading  enterprises)  are  a  very  small  step 
forward  toward  greater  conformance  by  such  entities  with  GATT 
mandates.  Whether  the  proposed  changes  to  Article  XVII  will 
provide  any  useful  benefits  even  in  the  long  run  to  U.S. 
exporters  will  depend  on  how  quickly  the  notification/counter- 
notification  process  moves  ahead  and  the  evolution  of 
questionnaire  and  eventual  enforcement. 

Eighth,  Timken  is  generally  supportive  of  the 
preshipment  inspection  provisions  contained  in  the  DFA  as  they 
will  improve  the  confidentiality  of  exporter's  information  and 
the  timing  of  exports  and  conflict  resolution. 

Ninth,  while  Timken  notes  that  the  Safeguards  section 
accomplishes  the  objectives  identified  in  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  it  is  doubtful  if  the  provisions 
as  drafted  will  permit  pressing  trade  problems  to  be  resolved 
within  the  system.  Many  of  the  provisions  closely  parallel 
language  in  the  existing  U.S.  escape  clause  provisions.  There 
have  been  no  successful  cases  since  the  1988  amendments  and 
very  few  successful  cases  in  the  last  twenty  years.  If  grey 
area  measures  are  to  be  phased  out  (a  result  that  Timken 
supports),  there  have  to  be  workable  GATT-legal  safeguard 
remedies.  It  is  highly  doubtful  that  the  Uruguay  Round  results 
will  provide  such  remedies.  Moreover,  a  number  of  important 
industries  face  worldwide  structural  excess  capacity  (steel, 
autos,  semiconductors).  Neither  safeguard  actions  nor 
individual  antidumping  or  countervailing  duty  actions  permit 
companies  or  countries  to  effectively  deal  with  such  structural 
excess  capacity.  The  result  can  be  prolonged  sectoral  trade 
friction  (steel  is  one  obvious  example) . 

Tenth,  while  the  multilateral  steel  agreement 
negotiations  are  not  technically  part  of  the  Uruguay  Round, 
such  negotiations  will  not  be  acceptable  unless  they  provide 
increased  disciplines  on  unfair  trade  practices.  Calls  for 
companies  to  give  up  orders  to  obtain  greater  "future- 
disciplines  must  be  viewed  by  the  United  States  as  a 
non-starter. 

For  The  Timken  Company,  however,  none  of  the  other 
issues  in  the  Uruguay  Round  comes  close  in  importance  to  the 
U.S.  government's  ability  to  maintain  and  indeed  strengthen 
U.S.  trade  laws.  Since  the  late  1960 's  Timken  has  faced  almost 
constant  unfair  trading  practices  by  its  Japanese  competitors. 
It  took  two  antidumping  petitions  and  a  lengthy  court  battle 
before  an  antidumping  finding  was  issued.  Antidumping  duty 
orders  have  been  in  place  since  1976  on  bearings  from  Japan. 
Nonetheless,  for  much  of  the  last  seventeen  years,  the  Japanese 
producers  have  avoided  paying  cash  deposits,  been  able  to 
postpone  almost  ad  infinitum  the  day  of  final  accountability, 
have  been  repeatedly  found  to  have  dumped  by  major  margins  (20 
-  40%),  have  repeatedly  been  found  to  sell  below  cost  of 
production,  have  engaged  in  a  variety  of  circumvention 
techniques,  have  added  capacity  in  the  United  States  and 
continue  to  sell  at  extraordinarily  depressed  prices,  believed 
by  our  company  to  be  below  cost. 


405 


Janice  Mays,  Esq. 

Written  Statement  of  The  Timken  Company 

November  15,  1993 

In  the  last  decade,  China  has  become  a  major  problem 
in  the  bearing  market  as  well  with  prices  that  defy  logic  and 
are  possible  only  because  of  the  distorted  factors  of 
production  that  characterize  much  of  the  manufacturing  base  in 
China.  As  noted  earlier,  despite  having  an  antidumping  order 
on  product  from  China  since  1987,  Timken  has  seen  little 
benefit  in  terms  of  reduced  price  depression  because  of 
existing  U.S.  construction  of  the  state  controlled  economy 
provisions . 

In  short,  the  concern  of  domestic  users  of  the 
antidumping  law  is  that  the  burdens  on  domestic  companies 
seeking  relief  from  unfair  practices  are  already  excessive  in 
the  United  States.  The  International  Trade  Commission  seems 
unable  to  grant  relief  at  an  early  stage  of  injury,  forcing 
companies  to  incur  major  losses  of  market  share,  closure  of 
plants,  loss  of  employees,  R&D  reductions  and  financial  losses 
before  the  supposedly  low  threshhold  for  relief  will  be 
granted.  Timken  has  twice  faced  that  problem:  first  in 
bearings  in  1969;  most  recently  in  steel  earlier  this  year. 
Similarly,  certain  GATT  rights  the  U.S.  has  chosen  not  to 
invoke  (e.g.,  reduction  of  related  party  importer  resale  prices 
for  a  reasonable  profit  on  the  resale)  or  has  invoked  in  ways 
that  relief  is  negligible  (e.g.,  certain  state  controlled 
economy  cases  on  China) . 

What  the  United  States  needs  from  the  Uruguay  Round  is 
a  set  of  rules  that  makes  relief  easier  to  obtain,  more  effec- 
tive when  obtained,  and  more  likely  to  eliminate  the  false 
advantage  foreign  competitors  have  gained  through  price  discrim- 
ination or  pricing  below  cost.  U.S.  negotiating  objectives 
very  much  mandated  such  results.  Unfortunately,  to  date,  the 
Draft  Final  Act  would  make  the  bringing  of  cases  more  difficult 
and  more  expensive,  the  likelihood  of  obtaining  orders  much 
less  and  more  expensive,  make  the  relief  available  less  and  for 
shorter  periods.   SUCH  AN  OUTCOME  IS  SIMPLY  UNACCEPTABLE. 

Issues  that  need  prompt  and  critical  attention  by  the 
U.S.  negotiators  include: 

(1)  sunset  (how  can  it  seriously  be  argued  that 
companies  that  continue  to  dump  and  who,  through  related  party 
importers,  absorb  much  of  the  duties  paid  are  entitled  to  any 
presumption  of  termination  of  orders  after  time  or  shouldn't 
bear  the  burden  of  demonstrating  why  an  order  shouldn't  remain 
in  place?) ; 

(2)  cumulation  and  negligibility  standard  —  the 
steel  and  bearing  industries  are  industries  in  which  operations 
in  many  countries  (often  controlled  by  the  same  foreign 
multinational)  may  be  simultaneously  harming  domestic 
producers;  all  countries  with  antidumping  laws  cumulate; 
negligibility  standards  milfii  reflect  the  commercial  reality 
that  very  small  market  shares  for  commodity  products  can 
nonetheless  result  in  cognizable  commercial  harm); 

(3)  anticircumvention  —  instead  of  obtaining 
improved  tools  to  deal  with  the  myriad  evasion/avoidance 
techniques  used  by  foreign  producers,  the  DFA  would  emasculate 
U.S.  law  and  practice; 

(4)  standing  —  the  U.S.  should  seek  the 
elimination  of  the  standing  requirement  altogether;  the  history 
of  U.S.  practice  demonstrates  that  in  virtually  every  case 
those  who  oppose  cases  are  financially  interested  in  the 
imports  under  investigation;  other  reasons  can  include  concern 
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about  foreign  retaliation;  it  is  absurd  to  posit  that  injurious 
dumping  should  not  be  correctible  simply  because  one  or  a 
handful  of  companies  have  incurred  the  expense  and  are  willing 
to  raise  the  issue; 

(5)  dispute  resolution  --  some  of  our  trading 
partners  would  like  to  obtain  through  panel  challenges  that 
which  hasn't  been  obtainable  through  negotiations.  Between 
sovereign  nations,  it  makes  no  sense  to  have  rights  or 
obligations  imposed  through  a  panel  process.  The  U.S.  desire 
to  reopen  the  text  to  restrict  panel  interpretations  that  are 
far  beyond  the  text  of  the  agreement  are  critical.  The  U.S. 
should  insist  that  the  co-equal  status  of  Article  VI  within  the 
GATT  (as  opposed  to  the  claims  of  some  that  Article  VI  is  an 
exception  and  hence  must  be  narrowly  construed)  be  recognized. 

Many  witnesses  during  the  hearings  on  November  4th  and 
5th  raised  serious  concerns  about  the  existing  draft  antidumping 
text.  The  five  issues  above  are  just  a  few  of  the  areas  where 
an  imposed  text  provides  results  unacceptable  to  U.S.  industry. 
The  Timken  Company  supports  U.S.  efforts  to  correct  the 
antidumping  text.  Like  many  companies  and  industries,  our 
support  for  the  Round  in  the  final  analysis  will  depend  on  our 
government's  ability  to  maintain  the  ability  to  deal  with  price 
discrimination  and  sales  below  cost. 

One  comment  provided  during  the  hearings,  while  not 
relevant  to  the  ongoing  Uruguay  Round  negotiations  (as  not  part 
of  the  draft  text),  nonetheless  deserves  a  response  from 
domestic  users.  Mr.  Garfinkel,  a  former  Assistant  Secretary 
for  Import  Administration  at  the  Commerce  Department,  suggested 
that  some  form  of  short  supply  provision  would  be  warranted  to 
avoid  situations  such  as  the  flat  panel  display  situation.  The 
Timken  Company  would  strongly  disagree  with  the  principle 
articulated  regardless  of  the  situation  in  flat  panels  for  the 
following  reasons: 

(1)  U.S.  antidumping  law  only  neutralizes  price 
discrimination  (stated  differently  it  eliminates  a  false 
advantage  for  purchasers)  .  There  is  never  a  "shortage"  as  all 
product,  foreign  and  domestic,  can  continue  to  be  sold  in  the 
United  States.  Thus,  calls  for  a  "short  supply"  provision  are 
contradicted  by  the  factual  setting  (different  from  quotas 
where  short  supplies  can  obviously  occur)  .  The  foreign  product 
must  simply  be  sold  at  fair  value.  Where  price  discrimination 
is  the  basis  for  calculating  dumping  margins,  purchasers  cannot 
be  heard  to  complain  about  being  "disadvantaged". 

(2)  Mr.  Garfinkel's  proposal  would  reward  those 
dumpers  who  have  been  most  successful  --  i.e.,  those  who  have 
eliminated  companies  producing  particular  items  or  prevented 
companies  from  entering  the  market.  Such  a  result  on  its  face 
is  unacceptable. 

(3)  Because  dumping  sends  false  market  signals  to 
producers  who  may  close  production  lines,  exit  product  areas  or 
choose  not  to  enter,  failure  to  impose  duties  prevents  a 
corrected  market  signal  from  being  sent.  For  example,  in 
bearings,  U.S.  producers  have  been  driven  out  of  producing 
certain  high  volume  part  numbers  because  of  the  very  depressed 
pricing  conditions  flowing  from  dumping.  Without  dumping 
duties  being  imposed  on  the  high  volume  part  numbers,  U.S. 
producers  would  not  have  received  market  signals  as  to  whether 
they  should  get  back  into  production  of  the  items  under 
conditions  of  fair  competition.  Thus,  while  U.S.  capacity  fell 
by   roughly   $1   billion   between   the   late   1970's   and   the 
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mid-1980"s,  since  the  series  of  antidumping  cases  brought  in 
1986  and  1988,  nearly  one  billion  dollars  of  investment  has 
been  made  in  the  United  States,  much  of  it  to  permit  local 
production  of  high  volume  parts.  Such  an  outcome  would  aoi 
have  occurred  if  companies  didn't  have  an  indication  as  to  what 
fair  price  conditions  would  permit. 

(4)  If  foreign  producers  are  selling  below  cost 
in  the  home  market  as  well  as  in  the  U.S.,  the  answer  is  not  to 
force  U.S.  producers  out  of  business  so  users  can  continue  to 
obtain  foreign  product  at  non-sustainable  prices  but  rather  to 
provide  remedies  to  users  at  home  and  abroad.  Failure  of  the 
Uruguay  Round  to  negotiate  access  to  foreign  technology  and 
possible  anticompetitive  or  cartel-like  behavior  by  certain 
foreign  producers  in  some  industries  cannot  be  elevated  to  a 
justification  for  rewarding  dumping  practices. 

The  Timken  Company  appreciates  the  opportunity  to 
provide  comments.  We  have  strongly  supported  our  government's 
efforts  to  negotiate  an  effective  set  of  market  opening 
measures  and  increased  rules  disciplines  on  trade  distorting 
practices.  We  urge  the  United  States  to  insist  on  the  changes 
that  will  permit  our  company  and  the  many  similarly  situated  to 
support  the  final  Uruguay  Round  text. 


itstyttf,   Brown,  B«q. 
vio*  lU«»id«nt  t  o«n«rtl  Ceuntti 
Tha  Tiffi)c*n  Compinr 
L*w  Xdnin/OMB  14 
1S35  Du«b«r  Av«.,  B.H, 
CftDton«  ON  44706>a79l 
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The  Torrington  Company  is  the  only  remaining  domestic  producer  of  the  full 
range  of  antifriction  bearings.  Torrington  pioneered  the  application  of  needle  roller 
bearings,  and  today  produces  and  markets  bearings  of  every  coiifiguration.  Torrington  has 
also  remained  at  tfie  forefront  of  new  product  developments,  including  the  application  of 
new  materials,  such  as  ceramics.  Yet,  to  remain  in  a  leadership  position,  Torrington  has 
had  to  seek  protection  from  massive  dumping  by  its  foreign  competitors.  Today, 
Torrington  addresses  the  effectiveness  of  the  antidumping  remedy  as  it  would  be  modified 
by  the  Uruguay  round. 

The  world  market  in  bearings  has  long  since  been  dominated  by  much  larger 
European  and  Japanese  bearing  makers.  In  the  face  of  these  more  powerful  and  more 
deep-pocketed  competitors,  U.S.  bearing  makers  such  as  Torrington  (but  also  The  Timken 
Company,  a  domestic  producer  of  tapered  roller  bearings)  were  forced  rejjeatedly  to  turn  to 
the  U.S.  unfair  trade  laws,  particularly  the  antidumping  law,  to  combat  the  pricing  practices 
of  their  much  larger  foreign  competitors.  Although  the  industry's  efforts  were  sometimes 
frustrated  and  the  initial  cost  was  high,  without  the  benefit  of  the  unfair  trade  laws,  the  U.S. 
bearing  industry  might  not  have  have  survived. 

Torrington  will  address  four  issues  that  arise  from  the  current  status  of 
negotiations  regarding  the  antidumping  code.  Those  four  issues,  if  not  resolved,  will  have 
an  immediate  and  tangible  impact  on  the  domestic  industry's  ability  to  use  the  trade  laws 
effectively.  IS  these  provisions  had  been  in  place  at  the  time  Torrington  brought  its  petition, 
they  would  have  severely  curtailed  its  ability  to  obtain  relief.  Torrington  will  also  briefly 
address  the  so-called  short-sujjply  argument,  which,  although  not  directly  in  issue  during 
the  negotiations,  has  nevertheless  been  relied  upon  by  some  to  justify  limitations  on  the 
antidumping  law. 

Standing 

Under  current  law,  petitioners  are  presumed  to  act  on  behalf  on  the  industry. 
The  presumption  continues  unless  opponents  show  that  a  majority  of  the  industry  opposes 
the  petition.  TTiere  is  no  affirmative  burden  on  the  domestic  industry  to  prove  the  extent  of 
support  for  the  petition. 

Under  the  pretense  that  the  current  rules  allow  frivolous  cases,  the  draft  code 
threatens  to  alter  this  practice.  The  code  would  require  that  Commerce,  prior  to  the 
initiation  of  a  case,  condua  an  inquiry  to  determine  the  extent  of  industry  support  for  a 
petition.  Moreover,  the  code  might  also  remove  the  ability  of  a  union  to  bring  a  petition  on 
behalf  of  an  industry.  These  changes,  as  explained  below,  would  unnecessarily  make  the 
bringing  of  a  jjetition  more  difficult,  thus  discouraging  otherwise  meritorious  petitions. 

There  is  no  evidence  that  the  current  practice,  which  does  not  require  such  an 
investigation,  and  which  allows  uniotis  to  bring  petitiotis,  results  in  frivolous  cases.  To  the 
contrary,  as  Torrington  can  attest  from  its  own  experience,  to  bring  a  successful  case  under 
current  law  a  petitioner  must  collect  a  huge  amount  of  factual  information  to  support  unfair 
price  and  injury  allegations.  Because  of  this,  bringing  an  antidumping  or  countervailing 
duty  petition  is  costly  and  requires  substantial  commitment  by  management,  at  a  time  when 
both  financial  and  managerial  resources  are  already  taxed  because  of  the  impact  of  the 
imports.  Because  of  this,  it  is  intuitively  absurd  to  propose  that  the  current  system  would 
somehow  promote  the  bringing  of  "frivolous"  cases.  The  cost  and  complexity  of  these 
cases  is  an  effective  screen  to  remove  frivolous  cases.  Hence,  a  pre-initiation  investigation 
of  standing  is  unnecessary. 

The  arguments  made  in  favor  of  "strengthened"  standing  rules  should  be 
recognized  for  what  they  really  are:  a  means  to  reduce  access  to  the  antidumping  law,  and 
thus  reduce  the  number  of  cases  brought,  regardless  of  their  merit. 
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As  Tonington's  own  experience  taught,  it  is  often  very  difficult  to  line  up 
express  and  affirmative  support  for  a  petition.  There  may  be  antitrust  concerns  on  the  part 
of  the  con^anies  that  make  up  the  domestic  industry,  the  industry  may  be  very  fragmented, 
the  industry  may  have  a  number  of  captive  producers,  or  there  may  be  several  producers 
that  are  related  to  the  foreign  producers,  as  was  the  case  in  the  bearing  industry.  Moreover, 
pxjiling  the  industry  delays  the  investigation  and  adds  to  the  administrative  burdens  and 
costs.  Because  of  this,  the  U.S.  should  seek  to  eliminate  the  pre-initiation  standing  inquiry. 
At  the  very  least,  the  burden  should  remain  on  the  opponents  to  demonstrate  lack  of 
support.  Moreover,  it  should  clarified  that  unions  continue  to  be  viable  petitioners. 

Under  current  U.S.  law,  a  dunq^ing  order  remains  in  place  until  the  party  that 
was  shown  to  have  been  dumping  in  Commerce's  investigation  can  demonstrate  that  it  has 
been  selling  at  fair  value  or  ceased  exporting  for  a  sustained  period  of  time.  Dumping 
orders  may  also  be  terminated  upon  a  showing  of  changed  circumstances,  such  as  lack  of 
interest  on  the  part  of  the  domestic  industry. 

The  Dunkel  draft  changes  this  essentiaUy  fact-based  system  (termination  is 
based  on  demonstrated  past  behavior)  to  a  prospective  system  based  on  predictions.  Under 
the  proposed  system,  orders  would  automatically  terminate  after  five  years,  unless  a 
determination  is  made  that  continuation  of  the  duty  is  necessary  to  prevent  the  continuation 
or  rectirrcnce  of  injury  by  dimiped  imports. 

This  regime,  if  not  adequately  clarified,  has  the  potential  of  imposing  an 
impossible  bvj'den  on  the  domestic  industry.  As  already  explained,  to  bring  a  petition,  a 
domestic  industry  must  gainer  a  very  large  amoimt  of  factual  evidence  regarding  its 
competitor's  pricing  and  regarding  the  injury  that  befell  the  domestic  industry.  This 
requires  significant  financial  and  managerial  commitment,  at  a  time  when  both  are  at  a 
premium  because  of  the  impaa  of  the  unfairly  priced  imports.  In  addition,  relief  is 
sometimes  slow  and  always  uncertain.  Finally,  any  relief  is  limited  to  added  duties  only: 
there  is  no  provision  for  private  compensation  for  the  industries  aggrieved  by  the  dumping 
practice. 

In  those  circumstances,  a  requirement  that  in  effect  forces  the  (wtitioner  to 
present  his  case  all  over  again  and  gamer  new  evidence  of  injury  and  dumping  only  five 
years  after  he  obtained  initial  relief  will  exclude  all  but  tlM  most  deep-pocketed  and 
persistent  of  petitioners.  This  is  potentially  troubling  when  the  incentive  to  invest  is 
considered.  Under  the  present  system,  a  domestic  industry  that  obtains  relief  fixnn  dumping 
has  an  incentive  to  invest,  to  re-employ  laid-off  workers,  and  to  rebuild  based  on  resumed 
fair  pricing  in  its  market.  But  if  antidumping  orders  are  to  be  terminated  automatically 
after  only  five  years  after  they  are  issued,  then  domestic  producers  will  face  a  five-year 
period  in  which  to  earn  an  adequate  return  on  investment.  Such  a  short  period  is  daunting 
and  will  undoubtedly  eliminate  one  of  the  primary  reasons  for  obtaining  antidumping  orders. 

At  a  miminum,  if  an  automatic  expiration  period  is  accepted,  the  burden  of 
producing  the  relevant  evidence  should  be  on  the  offending  party,  and  not  on  the  victim. 
Thus,  at  the  end  of  the  five  year  period,  the  impwrters  previously  found  to  have  been 
dumping  should  demonstrate  that  injury  because  of  dumped  imports  will  not  recur.  Failing 
such  a  demonstration  by  the  importers,  antidumping  relief  should  continue. 

Cumulation 

When  Torrington  brought  its  case  against  unfaidy  traded  impoits  of  bearings 
from  Europe  and  several  Asian  countries,  the  Intemational  Trade  Commission  assessed  the 
impact  of  these  unfairly  traded  imports  cumulatively.  This  means  that  the  Commission  did 
not  attempt  to  determine  separately  the  intact  of  imports  fi-om  Germany,  France,  Sweden, 
or  Japan,  but  instead  analyzed  the  collective  impact  of  all  imports  under  investigation. 

Cumulative  assessment  of  the  inpact  of  imports  is  absolutely  essential  to  the 
injury  determination.  Without  cumulation,  a  petitioner  would  have  to  prove  that  imports  of 
each  country  subject  to  the  investigation  are  separately  causing  injury  to  the  industry.  Such 
a  requirement  places  an  unsurmountable  and  unfair  burden  on  domestic  industry.  Like  a 
man  in  an  alley  surrounded  by  assailants,  a  domestic  industry  is  iiot  always  able  to 
determine  which  attacker  broke  his  knees  and  which  bruised  his  ribs.  Moreover,  it's  often 
not  a  single  country's  impnarts  that  alone  injure  U.S.  industry,  but  the  "hammering"  effect  of 
imports  from  several  sources  that  deliver  the  criptpling  blow.  In  an  indtistry,  such  as 
bearings,  with  worid-wide  over-capacity,  imports  from  numerous  sources  combine  to 
impaa  domestic  producers.  Hence,  cumulation  is  a  logical,  as  well  as  legal,  imperative. 

Language  addressing  cumulation  in  the  context  of  antidimiping  investigations 
was  included  in  every  draft  preceding  the  Dunkel  draft,  but  was  omitted  in  the  Dunkel 
draft.   We  have  learned  that  in  light  of  the  negotiating  history  this  omission  should  not  be 
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interpreted  as  a  prohibition  of  cumulation.  The  cumulation  provision,  however,  is  too 
imjwnant.  To  remove  unnecessary  doubt,  there  should  be  a  clarification  that  ciurent 
practice  regarding  cumulation  will  continue.  In  addition,  any  standard  regarding  negligible 
impons  should  reflect  the  commercial  reality  that  very  small  market  shares  for  commodity 
products  can  nevertheless  result  in  cognizable  commercial  harm. 

Standard  of  Review 

In  any  antidumping  procedure  (and  more  so  in  complex  procedures  such  as  our 
bearing  case,  which  involved  multiple  countries,  producers  and  products)  the  administering 
authority  is  required  to  collect  and  analyze  a  great  deal  of  information  in  a  relatively  short 
time,  and  make  a  determination  on  the  basis  of  this  information  prior  to  the  expiration  of 
statutorily  established  deadlines. 

Hence,  the  administering  authority  justifiably  relies  on  the  interested  parties  to 
present  all  arguments  and  factual  data  to  support  the  determination.  Current  U.S.  law  does 
not  allow  any  party  later  to  challenge  agency  determinations  in  court  on  the  basis  of  issues 
or  evidence  not  before  the  agency  at  the  time  of  the  challenged  determination.  It  should  be 
made  clear  that  the  same  salutary  rule  also  applies  in  panel  reviews  of  national 
determinations.  GATT  panels  should  not  be  permitted  to  entertain  new  evidence  that  was 
not  first  presented  to  the  agency  responsible  for  making  the  original  decision. 

In  addition,  U.S.  law  has  always  viewed  the  antidumping  law  as  remedial.  Thus, 
provisions  were  interpreted  expansively,  to  allow  domestic  industries  the  relief  intended. 
Yet,  some  recent  GATT  panels  have  used  language  suggesting  that  the  antidumping 
provisions  should  be  viewed  as  limited  derogations  of  other  GATT  obligations.  Such 
confusion  about  the  fundamental  natiu%  of  the  antidumping  process  should  not  be  allowed 
to  continue.  Clarification  should  issue  to  affirm  the  remedial  nature  of  the  antidumping 
code. 

Shoit  supply 

Finally,  Torrington  would  like  to  address  an  issue  that  is  not  part  of  the  current 
draft  antidumping  code,  but  has  nevertheless  been  raised  by  some  to  justify  limitations  on 
the  the  antidimiping  law  or  to  cast  doubts  on  the  economic  desirability  of  the  antidumping 
remedy. 

Sometimes,  a  user  industry  may  complain  that  the  antidumping  order  forces  that 
industry  to  pay  higher  prices  for  the  subject  product  even  where  die  particular  product  is  not 
available  in  sufficient  quantity  from  domestic  suppliers,  or  can  only  be  obtained  from 
import  sources.  Thus,  the  argument  goes,  the  particular  produa,  although  otherwise  within 
the  scope  of  the  antidumping  or  countervailing  duty  order,  should  be  excluded  firom  the 
actual  scope  of  the  order  to  recognize  the  fact  that  the  domestic  industry  is  unable  to  satisfy 
demand. 

This  is  a  false  argiunent.  The  only  place  for  a  "short  supply  exception"  is  where 
the  trade  remedy  results  in  quantitative  restrictions,  such  as  the  voluntary  restraint 
agreements  imposed  to  limit  steel  imports.  Where  the  quantity  of  imported  product  is 
constrained,  domestic  users  must  be  allowed  to  exceed  the  limits  impwsed  when  the  product 
is  no  longer  available  from  the  domestic  suppliers. 

By  contrast,  however,  there  is  no  place  for  a  short  supply  exception  where  the 
trade  remedy  results  in  additional  duties.  Additional  duties  are  the  usual  and  intended 
result  of  a  domestic  industry's  resort  to  the  antidunrping  duty  law.  The  effect  of  the  duty  is 
only  to  enforce  fair  prices  for  the  imported  product.  In  no  way  does  the  duty  impair  access 
to  the  imported  product. 

Under  those  circumstances,  creating  a  short  supply  exception  would  not  only  be 
illogical,  it  would  also  reward  the  most  pernicious  dunqjers. 

Under  the  current  interpretation  of  the  International  Trade  Commission's  injury 
test,  the  domestic  industry,  before  it  can  hope  to  obtain  an  affirmative  injury  determination 
from  the  Commissioners,  must  typically  be  able  to  pwint  to  plant  closings,  to  layoffs,  and  to 
reduced  capital  expenditures  and  R&D  spending.  Such  injury  indicia  reflect  the  targeted 
impaa  of  unfairly  traded  imports. 

In  our  industry,  for  instance,  targeting  of  specific  bearing  types  is  the  preferred 
tactic  of  foreign  bearing  makers  to  gain  market  share.  The  tactic  may  be  described  as 
follows.  The  foreign  maker  identifies  a  suitable  product  line,  typically  a  high-volume, 
bread-and-butter  item  in  a  market  where  the  cost  of  entry  is  low.  For  instance,  a  suitable 
item  would  be  a  high  volume  OEM  item  in  an  application  where  product  safety  is  not  a 
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critical  concern.  The  foreign  producer. then  proceeds  to  fwnetrate  this  market  aggressively, 
pricing  his  product  well  below  home  market  or  third  country  prices,  and  below  cost  of 
production,  when  needed.  Without  the  benefit  of  the  foreign  producers'  deeper  pockets, 
and  assuming  effective  trade  relief  is  not  obtained,  the  domestic  producer  is  soon  forced  to 
abandon  this  market,  and  terminates  production  of  the  panicular  bearing  it  sold  in  this 
market. 

Relief  under  the  antidumping  law  affords  a  f)otentially  effective  remedy  to  the 
domestic  producer  in  such  a  situation.  Torrington,  after  obtaining  antidumping  relief,  was 
able  to  reinvest  in  the  production  of  high-volume  bearing  models,  previously  thought  to 
have  been  lost  to  unfairly  priced  foreign  comf)etition.  Under  the  proposed  short  supply 
exception,  such  relief  would  no  longer  be  available.  The  very  product  most  affected  by  the 
unfair  trading  praaices  would  be  excluded  from  the  scope  of  the  antidumping  relief 
obtained  by  the  domestic  producer.  TTiis  cannot  be  the  result  intended  by  the  antidumping 
remedy  The  proffered  Justification  for  the  exclusion  is  the  reduced  or  terminated 
availability  of  the  particular  product  from  the  domestic  industry.  This  rationale,  however, 
is  tantamount  to  claiming  that  the  thief  cannot  be  prosecuted  if  the  stolen  goods  cannot  be 
retrieved.  It  also  rewards  the  most  persistent  and  successful  dumpers  by  exempting  the 
product  they  targeted. 

The  imposition  of  the  antidumping  or  countervailing  duty  in  no  way 
disadvantages  the  user  industry,  even  where  domestic  capacity  has  been  reduced  because  of 
the  impact  of  unfair  trading.  Users  can  still  obtain  imports  (albeit  with  a  duty)  and  the  price 
will  be  the  same  as  the  price  charged  in  foreign  madcets  -  hence,  users  are  no  worse  off 
than  their  competitors  in  foreign  markets.  The  only  result  of  the  antidumping  or 
countervailing  duty  order  is  that  the  user  wUl  be  required  to  pay  fair  prices  for  the  imported 
product,  thus  restoring  the  domestic  industry's  capacity  again  to  compete.  This  is  precisely 
the  result  intended  by  the  statute. 

It  is  true,  of  course,  that  prior  to  the  imposition  of  the  antidumping  duty,  the  user 
industry  which  purchased  the  unfairly  priced  imported  bearings  enjoyed  an  economic 
advantage.  That  perceived  advantage  flowing  to  the  user  industry  from  its  purchase  of 
these  low-priced  bearings,  however,  is  the  result  of  fals^  economic  signals.  The  dumping 
prices  do  not  reflect  any  actual  competitive  advantage  on  the  part  of  the  foreign  producer. 
They  reflect  only  the  foreign  producers'  willingness  and  ability  to  price  below  fair  value  for 
a  sufficiently  long  pjeriod. 

Thus,  recognizing  a  short  supply  exception  to  the  antidumping  or  the 
countervailing  duty  law  is  not  only  illogical,  but  also  would  p>erp>etuate  economic 
distortions  and  prevent  the  normal  application  of  the  economic  laws  of  international 
competition.  Without  the  market  signal  of  higher  prices,  the  U.S.  industry  is  not 
encouraged  to  invest  and  produce  the  panicular  product.  Hence,  to  allow  a  short-sup>ply 
exception  will  assure  that  any  gains  achieved  through  dumping  are  set  in  concrete  —  a 
produa  line  lost  cannot  be  regained.  For  those  reasons,  such  an  exception  to  the  law  must 
be  opposed. 

Sincerely, 


/^4uaitf^y 


Mr.  David  D.  Gridlcy 
Direaor  of  Sales 

The  Torrington  Company 
59  Field  St. 

Torrington.  CT  06790 
(203)482-9511 


f 
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STATEMENT  OF  DAVID  A.  MILLER,  PRESIDENT, 

TOY  MANUFACTURERS  OF  AMERICA,  INC., 

ON  THE  URUGUAY  ROUND  OF  MULTILATERAL  TRADE  NEGOTIATIONS 


The  Toy  Manufacturers  of  America,  Inc.  (TMA) ,  an 
association  representing  more  than  250  U.S.  importers  and 
manufacturers  of  toys,  dolls,  and  games,  who  account  for  85 
percent  of  the  toys  sold  in  the  United  States,  strongly 
supports  a  successful  conclusion  of  the  Uruguay  Round  of 
negotiations  under  the  General  Agreement  on  Tariffs  and  Trade 
(GATT) .  TMA  views  the  Uruguay  Round  as  an  important 
opportunity  to  lower  and  eliminate  trade  barriers  worldwide, 
including  tariffs  that  effectively  limit  access  to  markets  and 
unnecessarily  impose  additional  costs  upon  consumers.  The 
reduction  of  tariffs  can  only  enhance  U.S.  competitiveness  and 
ensure  the  continued  preeminence  of  the  U.S.  toy  industry. 

The  U.S.  Toy  Industry 

U.S.  companies  lead  in  the  manufacturing  and  marketing  of 
toys  in  almost  every  developed  country  in  the  world.  Because 
of  the  highly  competitive  nature  of  the  industry  and  the  need 
to  sell  toys  at  affordable  prices,  most  American  toy  companies 
have  turned  to  offshore  sources  of  supply  in  developing 
countries.  In  the  1950s,  the  industry  was  one  of  the  first  to 
source  product  from  Japan,  and  when  Japan's  growing  economy 
made  production  there  too  expensive,  toy  companies  moved  to 
Hong  Kong,  Korea  and  Taiwan.  As  their  economies  developed,  and 
China  became  an  available  source  of  production,  the  industry 
again  gradually  shifted  production.  Many  toys  are  also 
produced  in  developing  countries,  such  as  Mala/sia,  Indonesia, 
Thailand  and  Mexico,  that  qualify  for  the  Generalized  System  of 
Preferences  (GSP)  program.  Toys  produced  in  each  of  these 
countries  by  U.S.  companies  are  sold  around  the  world. 

Close  to  two-thirds  of  TMA's  members  now  import  and  export 
toys  throughout  the  world;  and  about  60  to  70  percent  of  all 
toy  inventions,  designs,  engineering,  and  marketing  programs 
emanate  from  the  United  States  and  TMA  member  employees.  While 
low  skilled  U.S.  toy  production  employment  has  declined  since 
the  1950s,  employment  in  product  development,  design, 
quality  control,  production  engineering,  marketing  and 
advertising  has  increased  in  the  United  States.  Today,  the  toy 
industry's  U.S.  employees  are  medium  and  high-wage  earners. 
More  than  25,000  jobs  in  and  related  to  the  toy  industry  in  the 
U.S.  are  dependent  upon  free  and  open  trade.  International 
production  and  marketing  is  therefore  a  matter  of  maintaining 
and  expanding  highly  valued  and  desired  jobs  in  the  U.S. 

The  Opportunity  Presented  By  the  Uruguay  Round 

The  Uruguay  Round  market  access  agreement  presents  an 
important  opportunity  for  both  1)  compelling  our  trading 
partners  to  open  their  markets  to  our  goods  and  2)  the 
permanent  resolution  of  the  problems  inherent  in  passing 
temporary  duty  suspension  legislation.-^   Recognizing  this,  and 


1  Between  1983  and  1993,  stuffed  dolls  and  stuffed  toy 
figures  were  able  to  enter  the  U.S.  duty-free  under  legislative 
temporary  duty  suspensions.  The  duty  suspensions  expired  at 
the  end  of  1992  when  the  Congress  failed  to  enact  legislation 
extending  the  provisions,  due  to  the  1990  Budget  Agreement 
rules  requiring  offsetting  revenues  for  tariff  reductions. 
Most  toys  now  enter  the  U.S.  at  duty  rates  of  6.8  percent  or  12 
percent,  unless  they  qualify  for  duty-free  treatment  under  the 
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in  light  of  the  importance  of  a  global  market  for  toys,  TMA  has 
been  an  active  member  of  the  Zero  Tariff  Coalition  since  its 
inception  in  1991.  The  Zero  Tariff  Coalition,  which  includes  a 
broad  cross-section  of  U.S.  industries,  advocates  the 
reciprocal  elimination  of  tariffs  across  broad  product  sectors. 

TMA  is  extremely  pleased  that  the  U.S.  Administration,  as 
part  of  its  Uruguay  Round  market  access  offer,  has  tabled  a 
"zero  for  zero"  proposal  that  includes  the  toy  sector  (Chapter 
95  of  the  Harmonized  Tariff  Schedule)  ,  and  that  the  major 
industrialized  countries,  including  Canada,  Europe  and  Japan, 
are  indicating  their  support  as  well.  The  elimination  of  all 
tariffs  on  Chapter  95  products  also  should  be  a  significant 
benefit  for  Asian  and  Latin  American  nations,  which  produce 
substantial  quantities  of  toys,  and  offer  the  potential  to 
become  important  consumer  markets  as  the  wealth  and  disposable 
incomes  of  their  populations  improve. 

Conclusion: 

U.S.  toy  companies  and  U.S.  consumers  have  the  most  to 
gain  from  free  and  open  trade.  Including  Chapter  95  (toys, 
dolls,  games,  and  Christmas  decorations)  in  the  zero-for-zero 
tariff  proposal  in  the  Uruguay  Round  will  ensure  the  continued 
competitiveness  of  the  U.S.  toy  industry,  and  will  keep  down 
costs  for  consumers.  TMA  is  working  closely  with  our 
counterparts  in  Europe  and  Japan  to  assure  their  support  for 
"zero  for  zero"  for  toys,  and  will  continue  to  strenuously 
support  the  Administration's  efforts  to  reach  a  successful 
resolution  to  the  Uruguay  Round,  including  zero  tariffs  across 
the  world.  Once  the  agreement  is  finalized,  we  hope  the 
Congress  will  act  quickly  to  approve  the  necessary  implementing 
legislation,  so  that  the  process  of  world-wid6^  elimination  of 
duties  on  Chapter  95  goods  can  begin  on  January  1,  1995. 


November  15,  1993 


Generalized  System  of  Preferences  (GSP)  program.  The  future  of 
the  GSP  program  is  now  in  doubt,  however,  because  of  the  1990 
Budget  Agreement.  The  current  authority  for  the  GSP  program 
expires  September  30,  1994. 
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TREK  USA 


TREK  BCYCLE  CORPORATION     801  W    Mad/son  S( .  P  O   Box   163.  Waleiloo.  Wl  535W 


November  10,  1993 

Subcommittee  on  Trade 

Committee  on  Ways  &  Means 

United  States  House  of  Representatives 

1102  Longworth  House  Office  Building 

Washington,  D.C.   20515 

Attn:   Ms.  Janice  Mays,  Esq. 
Chief  Counsel 

RE:     Trek  Bicycle  Corporation's  Position  Paper  - 

on  the  General  Agreement  on  Tariffs  and  Trade 

Dear  Madam: 

We  are  Trek  Bicycle  Corporation  of  Waterloo,  Wisconsin,  and  are 
writing  to  submit  for  the  hearing  record  our  comments  in  support  of 
the  potential  benefits  offered  by  the  market  access  negotiations  in 
the  General  Agreement  on  Tariffs  and  Trade  ("GATT") .  The  GATT  is 
presently  being  negotiated  in  Geneva  and  is  expected  to  conclude  in 
mid-December  1993. 

I.   Trek  Bicycle  Corporation 

Trek  Bicycle  Corporation  ("Trek")  designs  and  manufactures  a 
variety  of  bicycle  types.  Among  them  are  the  increasingly  popular 
all  terrain  or  "mountain"  bike  designs,  the  more  traditional  road 
or  "touring"  bike  designs,  and  "hybrid"  bicycle  styles.  Trek 
employs  750  people  in  Waterloo,  Wisconsin,  and  manufactures 
premium,  high-quality  bicycles  of  varying  designs.  • 

This  brief  is  submitted  in  lieu  of  our  appearance  at  the  public 
hearings  to  be  held  by  the  United  States  House  of  Representatives 
on  November  4  -  5  ,  1993.  Those  hearings  were  an  effort  to 
determine  the  probable  economic  effects  of  enacting  the  GATT  and 
its  market  access  proposals,  which  may  drastically  modify  or 
eliminate  multilaterally  portions  of  the  present  system  of  tariffs 
and  non- tariff  barriers  on  merchandise  shipped  in  international 
trade . 

II.  The  American  Bicycle  Industry: 
a  World  Leader  In  Bicycle  Design  smd  Innovation 

The  American  bicycle  industry  is  a  classic  model  of  success,  from 
the  marketing  innovations  of  Schwinn  in  the  1930s  to  the 
technological  innovations  of  Trek  in  the  1990s.  Historically,  new 
bicycle  variants  were  created  by  experimenting  with  modifications 
on  existing  bicycle  model  frames.  Biking  enthusiasts,  small-town 
bike  shop  owners,  teenagers,  and  professional  bicycle  racers  all 
had  significant  input  into  the  evolution  of  bicycles  from  the 
vintage  designs  of  the  1930s  to  those  racing  down  mountain  trails 
today. 

Although  mountain  biking  was  still  in  its  infancy  in  the  1970s,  its 
perceived  popularity  led  to  production  development  of  bicycles  with 
rugged  tires  and  frames  and  well-geared  transmissions.  Likewise, 
the  onset  of  fitness  consciousness  in  the  1980s  inspired  the 
development  of  the  "hybrid"  styles  of  bicycles,-  a  combination  of 
the  mountain  bikes'  rugged  appearance  with  the  comfort  and  control 
offered  by  more  traditional  road  bicycles.  Each  phase  of  the 
bicycle's  development  was  a  dramatic  departure  from  the  norm,  while 
nonetheless  providing  sales  and  profit  for  the  industry.. 
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The  most  recent  boom  in  the  American  bicycle  industry  began  in  the 
1970s,  and  led  to  its  present  status  as  an  innovating  industry. 
Responding  to  youthful  desires  to  race  traditional  bicycles  down 
California  mountainsides,  several  small  bike  shops  began  custom 
converting  the  traditional  designs  into  those  more  suitable  for 
rougher  riding.  These  shops  began  turning  out  bikes  that  combined 
comfort  with  speed,  control,  and  durability;  up-right  handlebars, 
wide  cushioned  saddles,  lowered  top  tube  height,  and  wider  tires 
with  increased  tread  were  added.  The  innovations  were  picked  up  by 
a  number  of  bicycle  companies,  and  led  to  production  models  of 
"hybrid"  style  bicycles. 

Trek  began  innovating  the  bicycle  industry  over  fifteen  years  ago 
with  their  designs  of  "hybrid"  and  other  bicycle  styles.  Trek  has 
continued  to  develop  rapidly  since  then.  Trek  is  now  a  leader  in 
an  increasingly  global  bicycle  industry  and  has  maintained  its 
position  as  an  innovator  In  fact.  Trek  is  now  one  of  a  handful  of 
American  companies  that  is  a  global  trend-setter;  Trek  leads  the 
world  bicycle  industry  in  innovation,  production,  and  marketing. 
According  to  research  completed  by  Bicycling  magazine,  when 
presented  with  a  choice  of  bicycle  models,  more  than  40%  of  bicycle 
consumers  chose  to  purchase  a  Trek. 

III.   Duty  Elimination  on  Bicycle  Components 

The  bicycle  industry  is  a  high-profile,  colorful,  fashion  industry, 
satisfying  the  varied  demands  of  racing,  recreational,  and  fitness 
enthusiasts  everywhere.  As  in  other  industries.  Trek  exists  and 
thrives  in  a  system  regulated  by  free  market  price  competition  and 
commercial  success.  Despite  the  aesthetic  popularity  of  many  of 
Trek's  models,  they  still  face  the  reality  of  competing  for  the 
attention  and  purchasing  power  of  bicycle  consumers  all  over  the 
world.  In  fact,  an  increasing  proportion  of  Trek's  market  lies  in 
exports  of  their  bicycle  models. 

Trek  is  very  interested  in  obtaining  suspension  of  the  duties  on 
imports  of  bicycle  parts,  whether  through  the  GATT  market  access 
negotiations  or  through  the  unilateral  operation  of  the  U.S. 
Congress.  The  American  bicycle  industry  has  enjoyed  the  benefits 
of  duty  suspension  on  imports  of  bicycle  components  in  the  past. 
Until  quite  recently,  like  the  entire  U.S.  bicycle  industry.  Trek 
was  a  beneficiary  of  duty  suspension  bills  passed  by  the  United 
States  Congress.  H.R.  4318  (1992);  H.R.  1098,  S.1043  (1993). 
These  bills  provided  duty-free  treatment  for  a  whole  range  of 
bicycle  components  which  Trek  imported  into  the  United  States  in 
order  to  facilitate  their  production  of  bicycles. 

A  GATT  market  access  agreement  is  very  important  to  Trek,  as  it 
multilaterally  reduces  tariffs  on  imports  of  bicycle  parts,  among 
other  commodities.  Trek  utilizes  these  parts  in  the  manufacture  of 
its  bicycles  and  many  of  these  parts  are  not  available 
domestically.  Since  there  are  virtually  no  domestic  sources  of 
bicycle  components,  the  elimination  of  these  tariffs  threatens  no 
U.S.  industries.  The  imposition  of  customs  duties  on  the  imports 
of  these  products  into  the  United  States  simply  results  in 
increased  costs  of  production  for  the  U.S.  bicycle  industry  and, 
therefore,  increased  purchase  prices  for  consumers. 

The  company's  primary  concern  is  with  regard  to  tariffs  imposed  on 
imports  of  bicycle  parts.  Trek  advocates  the  positive  effects  on 
international  trade  that  the  GATT's  market  access  negotiations  will 
have  on  tariff  rates.  Trek  maintains  this  position  because  such  an 
elimination  of  tariff  rates  benefits  the  U.S.  bicycle  industry  and 
bicycle  consumers  worldwide,  by  keeping  both  production  costs  and 
retail  costs  low. 
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The  increased  trade  available  from  lower  costs  to  consumers  in  both 
countries  results  in  gains  from  production  efficiencies  and  more 
affordable  prices  for  the  bicycles.  The  restraints  on  trade  that 
are  presently  imposed  through  the  duty  arrangement  across  the  U.S. 
border  imposes  burdens  on  consumers  and  economies  everywhere. 

Thus,  an  elimination  of  duties  on  bicycle  part3  results  in 
increased  exports  and  sales  of  bicycles.  Such  increases  insure  the 
continued  employment  of  the  American  bicycle  industry.  Likewise, 
the  elimination  of  these  duties  provides  bicycle  consumers  in  the 
United  States  and  elsewhere  with  increased  supplies  of  high-quality 
bicycles  at  affordable  prices,  thereby  insuring  continued  sales  and 
employment  opportunities  for  U.S.  workers. 

IV.  Global  Trade  In  Bicycles 

The  GATT' s  potential  to  eliminate  the  present  system  of  tariff 
rates  enhances  the  ability  of  U.S.  producers  of  bicycles,  such  as 
Trek,  to  increase  their  exports  to  the  burgeoning  world  market. 
Increased  exports  means  increased  production  as  well  as  increased 
employment  in  manufacturing,  shipping,  warehousing,  and  sales. 

By  way  of  illustration,  Canada  is  one  of  the  U.S.'s  primary  trading 
partners  in  the  bicycle  industry.  The  U.S.  -  Canada  Free  Trade 
Agreement  ("CFTA"),  which  reduces  tariffs  on  bicycle  parts  and 
other  commodities  over  a  10-year  period,  epitomizes  the  impact  of 
reduced  tariff  barriers  on  bicycles. 

Since  the  implementation  of  the  CFTA  in  1989,  overall  U.S.  exports 
of  bicycles  have  increased.  In  1990,  the  bicycle  industry  reported 
exports  of  $114  million  dollars.  The  following  year,  the  industry 
exported  $210  million  dollars  worth  of  bicycles,  an  increase  of 
over  84%.  With  the  elimination  of  many  duty  rates,  as  proposed  by 
the  GATT  market  access  negotiations,  the  export  market  has  the 
potential  to  swell  to  even  greater  proportions.  INT' L  TRADE 
ADMIN.,    U.S.    DEP'T  OF  COMMERCE,    U.S.    INDUSTRIAL  OUTLOOK    '92    (1992). 

Bicycle  consumers  may  gain  a  great  deal  by  the  elimination  of 
tariffs  on  bicycle  parts.  A  reduction  in  duty  rates  enables  U.S. 
bicycle  manufacturers  to  produce  and  ship  more  bicycles  at  more 
affordable  costs.  The  result  is  that  bicycle  consumers  will  gain 
increased  access  to  greater  varieties  of  high-quality  bicycles  from 
the  United  States  at  reasonable  prices,  because  of  decreased 
production  costs  resulting  from  lower  duty  rates  at  the  border. 

V.   Conclusions 

The  elimination  of  duties  through  the  GATT's  market  access 
negotiations  positively  affects  the  U.S.  bicycle  industry.  The 
elimination  of  those  tariffs  results  in  larger  markets  for  U.S. 
producers.  The  increase  in  the  overall  size  of  the  bicycle  market 
in  North  America  alone  is  resulting  in  a  restructuring  within  the 
industry  in  which  more  modern,  better-run  manufacturing  operations 
emerge.  With  the  larger  market  and  the  corresponding  ability  to 
keep  production,  warehousing,  and  management  facilities  in  the 
United  States  to  service  other  markets,  employment  in  the  United 
States  increases  and  returns  on  investment  and  corporate  profit 
will  improve. 

We  submit  that  the  reciprocal  and  immediate  elimination  of  tariffs 
on  bicycle  parts,  offered  by  the  implementation  of  the  GATT's 
market  access  proposals,  would  benefit  the  U.S.  bicycle  industry. 
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U.S.  labor  concerns,  and  consumers  everywhere.   We  therefore 
encourage  the  U.S.  government  to  take  any  and  all  appropriate  steps 
to  conclude  the  GATT  as  planned  in  December  1993 . 

Respectfully  submitted, 
TREK  BICYCLE  CORPORATION 


Thomas  L.  Albers 
Executive  Vice  President  & 
Chief  Operating  Officer 
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TESTIMONY  ON  BEHALF  OF 
UJS.  SOUTHERN  TIER  CEMENT  PRODUCERS  AND  LABOR  UNIONS 


A  UR060AY  ROUND  AGREEMEMT  BASED  ON  THE 

DUNKEL  DRAFT  TEXT  WOULD  SIGNIFICANTLY 

WEAKEN  U.S.  ANTIDUMPING  REMEDIES 

Introduction 

This  statement  is  in  response  to  the  press  release 
(/19)  issued  by  the  Subcommittee  on  Trade  on  October  20,  1993, 
with  respect  to  the  Subcommittee's  November  4  and  5,  1993, 
hearing  on  the  Uruguay  Round  multilateral  trade  negotiations. 
This  statement  is  submitted  on  behalf  of  cement  producers  and 
labor  unions  located  in  the  southern  tier  of  the  United  States. 
These  entities  support  the  outstanding  antidumping  orders  issued 
by  the  U.S.  Commerce  Department  against  dumped  imports  of  cement 
and  cement  clinker  from  Mexico  and  Japan  and  the  suspension 
agreement  on  imports  of  cement  and  cement  clinker  from  Venezuela. 
A  complete  listing  of  these  companies  and  unions  is  provided  as 
an  attachment  to  this  statement. 

These  cement  producers  and  labor  unions  are  opposed  to 
the  revisions  to  the  Anti-Dumping  Code  of  the  General  Agreement 
on  Tariffs  and  Trade  ("GATT")  proposed  by  the  draft  Uruguay  Round 
agreement  formulated  by  former  GATT  Director  General  Arthur 
Dunkel.   They  believe  that,  without  extensive  revisions,  the 
Dunkel  text  cannot  be  a  suitable  framework  for  a  Uruguay  Round 
agreement  on  dumping.   The  Dunkel  draft  would  compel  significant 
changes  in  the  U.S.  antidumping  law  that  would  make  it  more 
difficult  and  more  costly  to  file  an  antidumping  petition,  to 
prosecute  an  antidumping  action  before  U.S.  administrative 
agencies,  and  to  obtain  meaningful,  permanent  relief  against 
international  price  discrimination.   The  Dunkel  text  would  ensure 
a  significant  weakening  of  U.S.  law,  would  cost  U.S.  jobs  and 
competitiveness,  and  would  be  correctly  perceived  as  a  victory 
for  those  U.S.  trading  partners  that  have  sought  throughout  the 
Uruguay  Round  negotiations  to  gain  increased  exports  to  the 
United  States  by  eliminating  international  protections  against 
unfair  trade  practices. 

Unacceptable  Provisions  In  The  Draft  Text 

Unacceptable  new  provisions  in  the  Dunkel  draft  include 
the  following: 

o    new  "standing"  requirements  that  would  make  it 

more  difficult  for  domestic  petitioners  to  file  an 
antidumping  petition  and  a  failure  to  clarify  that 
labor  unions  have  standing  to  petition  for  relief; 

o    a  "sunset"  requirement  that  would  terminate 
antidumping  orders  after  five  years  unless 
domestic  producers  prove  the  necessity  of 
continued  relief; 

o    a  more  stringent  de  minimis  standard  for  dumping 
margins  and  the  imposition  of  a  de  minimis 
standard  for  import  volumes; 

o    the  lack  of  a  provision  specifically  authorizing 
the  U.S.  International  Trade  Commission  to 
cumulate  dumped  imports  from  different  countries 
subject  to  investigation  when  determining  whether 
imports  are  a  cause  of  material  injury  to  the 
domestic  industry; 

o    a  requirement  barring  the  U.S.  Department  of 
Commerce  from  using  minimum  percentages  for 
general  expenses  and  profit  when  calculating 
foreign  market  value  on  the  basis  of  constructed 
value,  which  is  required  by  current  U.S.  law;  and 
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o    the  practical  elimination  of  the  Commerce 

Department's  practice,  when  calculating  a  dumping 
margin,  of  comparing  weighted-average  prices  in 
the  exporter's  home  market  with  U.S.  prices  for 
individual  sales. 

In  addition,  the  Ounkel  text  is  silent  as  to  whether 
any  or  all  of  its  provisions  will  be  applied  retroactively  to 
antidumping  orders  and  suspension  agreements  dated  prior  to  the 
effective  date  of  a  Uruguay  Round  agreement.   This  question  is  of 
great  consequence  to  U.S.  southern  tier  cement  producers  and 
labor  unions,  who  sought  antidumping  relief  against  cement 
imports  from  Mexico,  Japan,  and  Venezuela  in  reliance  on  current 
law.   It  would  be  unfair  to  change  the  rules  after  the  industry 
endured  the  difficult  and  expensive  process  of  successfully 
obtaining  tariff  remedies  against  these  unfairly  traded  imports. 

For  example,  the  agreement  between  the  Commerce 
Department  and  Venezuelan  cement  producers  suspending  the 
Venezuelan  cement  investigation  bases  foreign  market  value  on 
constructed  value  as  calculated  under  current  U.S.  law.   The 
Dunkel  draft  would  forbid  Commerce  from  using  an  8  percent 
minimum  for  profit  and  a  10  percent  minimum  for  general  expenses 
in  calculating  constructed  value,  as  is  now  required  by  U.S.  law. 
This  change,  if  applied  retroactively,  would  clearly  be  contrary 
to  the  expectations  of  the  petitioner,  the  respondents,  and 
Commerce  under  that  agreement.   The  final  Uruguay  Round 
antidumping  text  should  specify  that  none  of  its  provisions  apply 
retroactively  to  pending  investigations,  existing  suspension 
agreements,  and  administrative  reviews  of  outstanding  orders. 

Dispute  Settlement 

Equally  damaging  to  the  interests  of  U.S.  producers  are 
the  Dunkel  text's  provisions  for  dispute  settlement  under  the 
Anti-Dumping  Code.   The  importance  of  these  provisions  has  been 
highlighted  for  cement  producers  by  the  GATT  case  that  was 
initiated  by  Mexico  against  the  U.S.  antidumping  order  on  Mexican 
cement.   Besides  the  considerable  expense  incurred  by  the 
industry  in  securing  relief  against  dumped  imports  from  Mexico 
and  in  defending  the  U.S.  International  Trade  Commission's 
material  injury  determination  in  an  appeal  to  the  U.S.  courts, 
Mexico's  GATT  challenge  created  significant  additional  costs  and 
uncertainty  for  the  domestic  industry  with  respect  to  its  hard- 
won  antidumping  order. 

The  aim  of  the  Mexican  Government  in  filing  the  GATT 
case  was  clearly  not  to  obtain  an  objective  decision  on  the 
merits  of  the  dispute,  but  to  exert  international  political 
pressure  against  the  U.S.  antidumping  order  in  the  GATT  arena, 
where  there  is  a  clear  bias  against  dumping  remedies. 
The  GATT  panel's  July  1992  decision,  which  was  predictably 
adverse  to  the  United  States  and  the  U.S.  cement  industry,  was 
based  on  a  ground  that  CEMEX  had  never  raised  before  the  U.S. 
agencies  and  courts — the  lack  of  a  determination  by  the  U.S. 
Commerce  Department  before  it  initiated  the  investigation  that 
the  antidumping  petition  was  supported  by  the  domestic  industry. 
The  Anti-dumping  Code  does  not  expressly  provide  such  a  rule, 
which  is  contrary  to  the  practice  of  the  Commerce  Department, 
approved  by  the  U.S.  courts,  of  assuming  that  the  domestic 
petitioner  has  standing  in  the  absence  of  a  showing  by  a  majority 
of  the  industry  that  it  does  not  support  the  petition. 

The  industry's  experience  with  this  process  reinforces 
the  need  for  significant  changes  to  the  dispute  resolution 
provisions  of  the  Code  to  prevent  panels  from  second-guessing 
every  issue  decided  by  U.S.  administrative  agencies  and  from 
deciding  cases  on  issues  not  even  presented  to  U.S. 
administrative  agencies.   The  Dunkel  text  is  deficient  in  failing 
to  provide,  as  U.S.  negotiators  have  sought,  a  standard  of  review 
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for  dispute  resolution  that  accords  substantial  deference  to  the 
findings  and  conclusions  of  national  investigating  authorities. 
The  staff  of  the  GATT  Secretariat,  which  provides  technical  and 
legal  advice  to  dispute  resolution  panels,  believes  that  Article 
VI  of  the  GATT  and  the  Anti-Dumping  Code  are  derogations  from  the 
most-favored-nation  and  national  treatment  provisions  of  the  GATT 
and  therefore  must  be  construed  narrowly.   For  this  reason,  the 
omission  of  an  explicit,  deferential  standard  of  review  will 
permit  GATT  panels  to  continue  to  second-guess  the  decisions  of 
the  Department  of  Commerce  and  the  International  Trade  Commission 
in  antidumping  investigations. 

The  U.S.  Government  has  not  agreed  to  the  adoption  of 
the  panel  report  on  Mexican  cement  by  the  GATT  Anti-dumping  Code 
Committee.   The  Dunkel  draft,  however,  would  make  GATT  panel 
decisions  in  disputes  involving  U.S.  antidumping  orders  binding 
upon  the  United  States,  no  matter  how  erroneous  or  detrimental  to 
U.S.  interests  a  decision  may  be.   If  the  Anti-dumping  Code  had 
so  provided  at  the  time  the  panel  report  on  Mexican  cement  was 
issued,  the  United  States  would  have  had  no  recourse  but  to 
comply  with  the  decision,  despite  the  fact  that  it  was  based  on  a 
ground  that  had  never  been  raised  before  the  U.S.  antidumping 
authorities  and  that  was  not  based  on  explicit  language  of  the 
Code.   Although  this  change  might  not  be  applied  retroactively  to 
the  panel  report  in  the  Mexican  cement  dispute,  U.S.  cement 
producers  have  no  assurance  that  the  adoption  of  this  rule  will 
not  encourage  GATT  challenges  against  future  antidumping  orders 
and  administrative  review  determinations  regarding  existing 
antidumping  orders. 

The  Draft  Text  Is  Onacceptabl* 
As  A  Framevork  For  Naootiation 

As  harmful  as  the  specific  provisions  of  the  Dunkel 
text  on  dumping  and  dispute  resolution  are,  however,  it  would  be 
a  mistake  to  evaluate  any  of  its  provisions  in  isolation.   The 
Dunkel  text  makes  major  changes  to  nearly  every  Article  of  the 
Anti-Dumping  Code.   These  changes  are  clearly  detrimental  to  the 
interests  of  U.S.  producers  who  rely  on  the  dumping  laws  to  deter 
international  price  discrimination.   For  these  producers,  the 
changes  to  the  Code  are  not  compensated  for,  or  offset  by,  any 
potential  improvements  in  the  rules  of  international  trade  that 
may  be  included  elsewhere  in  the  Dunkel  text.   In  many  instances, 
the  Dunkel  language  is  imprecise,  and  its  effects  are  unclear. 
This  would  leave  the  meaning  of  the  revised  Code  open  to 
interpretation  by  GATT  panels  in  ways  that  are  adverse  to  U.S. 
law  and  practice. 

Taken  as  a  whole,  the  Dunkel  text  would  effect  sweeping 
changes  in  the  U.S.  antidumping  law,  diminishing  both  its 
effectiveness  as  a  remedy  against  dumping  and  the  chances  that  a 
meritorious  petition  will  be  successful.   Unlike  a  truly 
negotiated  agreement,  the  Dunkel  text  on  dumping  in  no  way 
represents  a  "compromise."   In  fact,  the  Dunkel  text  resolves 
nearly  every  significant  issue  under  consideration  in  the 
negotiating  group  on  dumping  against  the  position  taken  by  the 
United  States. 

The  Dunkel  text  aligns  closely  with  the  negotiating 
position  of  Japan  and  a  number  of  other  export-dependent 
countries  whose  producers  benefit  unfairly  in  the  U.S.  market 
through  international  price  discrimination.   These  countries  have 
engaged  in  a  well-financed  lobbying  and  public  relations 
campaign,  both  in  the  United  States  and  abroad,  designed  to 
foster  the  view  that  antidumping  remedies  disrupt  free  trade  and 
that  a  country  ought  to  be  permitted  to  discriminate  in  price 
between  its  home  market  and  foreign  markets  because  lower  prices 
benefit  consumers.   Unlike  the  United  States,  which  is  largely 
open  to  import  competition,  these  countries  have  repeatedly 
demonstrated  that  they  lack  a  commitment  to  either  free  or  fair 
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trade  by  closing  their  home  markets  to  import  competition  while 
encouraging  their  producers  to  export  at  dumped  prices.   The 
changes  to  the  Anti-Dumping  Code  desired  by  these  countries  and 
adopted  by  Mr.  Dunkel  have  only  one  goal — to  render  ineffective 
the  safeguards  against  injurious  dumping  embodied  in  the  Anti- 
Dumping  Code  and  U.S.  law. 

Consequently,  the  Dunkel  text  is  not  a  suitable 
framework  for  a  Uruguay  Round  agreement  on  dumping,  even  if 
revisions  to  that  text  remain  possible  (U.S.  negotiators  have 
explained  that  any  revisions  to  the  Dunkel  text  will  be  difficult 
and  would  entail  additional  concessions  by  the  United  States) . 
Because  the  Dunkel  text  resolves  almost  all  dumping  issues 
against  the  interests  of  U.S.  producers,  the  acquiescence  of  U.S. 
negotiators  in  working  from  the  Dunkel  text  is  itself  a  major 
concession  by  the  United  States. 

Contrary  to  the  argument  pushed  by  the  apologists  for 
dumping,  the  U.S.  antidumping  law  is  the  very  antithesis  of 
protectionism.   The  antidumping  law,  in  fact,  serves  to  reduce 
the  pressure  on  Congress  to  pass  protectionist  tariffs  and  quotas 
by  providing  domestic  producers  a  procedure  for  seeking  a  remedy 
against  unfairly  traded  imports.   A  drastic  weakening  of  this 
law,  as  would  be  required  by  the  Dunkel  draft,  would  make 
protectionist  solutions  to  our  trade  problems  far  more  likely. 

As  pointed  out  by  Professor  F.  Gerard  Adams  of  the 
Department  of  Economics  of  the  University  of  Pennsylvania,  the 
U.S.  antidumping  law  does  not  disrupt  trade: 

Considering  the  volume  of  U.S.  imports 
(over  $500  billion  in  1991)  and  the  vast 
variety  of  different  goods  being  imported 
into  the  U.S.,  only  a  small  number  of  dumping 
actions  are  filed  (on  average  less  than  100  a 
year  from  1980  to  1990) .   Many  are  not 
successful.   This  is  not  protectionism  by  any 
stretch  of  the  imagination.   U.S.  procedures 
are  consistent  with  GATT.   (In  Article  VI  of 
the  GATT,  the  United  States  and  100  other 
GATT  signatory  countries  have  acknowledged 
that  "dumping  .  .  .  is  to  be  condemned  if  it 
causes  or  threatens  material  injury"  to  an 
industry  of  a  GATT  signatory.)   In  the  United 
States,  we  approach  trade  policy  with  a  bent 
toward  free  trade,  very  differently  from 
other  countries  where  numerous  regulations 
protect  hone  industries  and  where  a  firm  need 
only  complain  that  they  cannot  meet  foreign 
competition  to  obtain  protection.   In 
practice.  U.S.  antidumping  law  is 
substantially  more  consistent  with  free  trade 
than  with  protectionism. 

F.G.  Adams,  "The  Case  Against  Dumping,"  at  3-4  (emphasis  added). 

Professor  Adams  also  debunks  the  myth  that  antidumping 
relief  harms  consumers: 

It  goes  almost  without  saying  that 
antidumping  rulings  are  intended  to  offset 
the  unfairly  low  prices  of  certain  imports, 
not  to  disrupt  trade.   If  the  rulings  are 
effective,  they  will  result  in  trade  at  fair 
product  prices — that,  after  all,  is  their 
intent.   The  resulting  prices  will  be 
consistent  with  pricing  based  on  domestic  and 
"fairly  priced"  foreign  competition. 
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So  Where's  the  gain  to  consumers?  This 
is  a  classic  case  of  long  run  against  short 
run.   In  the  short  run  consumers  miss  out  on 
the  transitory  saving  of  exceptionally  low 
priced  "dumped"  imports.   These  savings  are 
merely  transitory  because  they  are  not 
supported  by  a  real  comparative  advantage. 
After  all,  .  .  .  prices  in  the  foreign 
markets  are  substantially  higher.   If  demand 
abroad  increases,  will  foreign  suppliers 
continue  to  dump  their  excess  capacity  in  the 
U.S.  when  it  can  be  sold  for  a  higher  price 
in  their  home  market?  And,  will  U.S. 
producers  be  able  to  meet  growing  U.S.  demand 
if  they  have  failed  to  keep  up  their 
production  capacity  because  dumping  has 
depressed  prices?  The  answer  to  both  of 
these  questions  is  "no!"   So,  in  the  longer 
term,  dumping  displaces  U.S.  production  and 
makes  U.S.  consumers  more  dependent  upon 
foreign  sources  of  supply.   As  a  result,  U.S. 
consumers  become  more  vulnerable  to  supply 
disruptions  and  higher  prices  in  the  future. 

Id.  at  5-6. 

Simply  put,  there  is  no  justification  for  the  major 
changes  in  U.S.  dumping  law  that  would  be  required  by  the  Dunkel 
draft.   U.S.  procedures  for  investigating  dumping  cases  are  by 
far  the  most  fairly  and  transparently  administered  of  those  of 
any  signatory  to  the  Anti-Dumping  Code.   Foreign  companies  and 
governments  are  permitted  full  participation  in  trade  cases. 
Representatives  of  foreign  interests  are  given  access  to  all 
evidence  that  will  be  considered  by  U.S.  agencies  in  making  their 
decisions,   statistics  compiled  by  the  Department  of  Commerce 
demonstrate  that  the  majority  of  antidumping  cases  are  decided 
against  the  domestic  petitioners.   In  addition,  agency 
determinations  are  subject  to  review  by  the  Federal  courts,  which 
can — and  often  do — remand  or  reverse  determinations  to  correct 
errors  of  fact  or  law.   No  other  signatory  to  the  Code  has  as 
effective  a  system  of  review,  by  a  fair  and  independent 
judiciary,  of  antidumping  determinations. 

This  strong,  yet  evenhanded,  system  of  deciding 
antidumping  cases  is  now  jeopardized  by  the  Dunkel  text. 
Administrative  remedies  against  unfairly  traded  imports  are 
needed  now  more  than  ever.   The  continued  competitiveness  of  U.S. 
industry  can  only  be  ensured  if  effective  relief  against  dumped 
imports  remains  available.   If  the  ability  of  the  United  states 
to  counteract  international  price  discrimination  through  the 
effective  use  of  antidumping  remedies  is  lost,  it  will  lead  to 
the  further  hemorrhaging  of  industrial  capacity  in  the  United 
States  and  declining  employment  in  our  industrial  base. 

Like  most  U.S.  producers,  the  U.S.  southern  tier  cement 
industry  welcomes  vigorous,  fair  competition  from  both  U.S.  and 
foreign  producers.   For  this  reason,  most  cement  producers 
support  the  North  American  Free  Trade  Agreement.   Adoption  of 
NAFTA  would  not  affect  U.S.  laws  against  unfairly  traded  imports, 
because  NAFTA  explicitly  preserves  the  right  of  the  United  States 
to  use  those  laws. 

Conclusion 

The  Clinton  Administration  has  pledged  to  seek  a 
Uruguay  Round  agreement  that  preserves  the  U.S.  antidumping  law 
as  an  effective  remedy.   This  aim  is  consistent  with  the  Uruguay 
Round  negotiating  objective,  established  in  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  of  improving  the  provisions  of  the 
GATT  in  order  to  deter,  discourage,  and  discipline  unfair  trade 
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practices,  including  dumping,  that  have  adverse  trade  effects. 
The  Dunkel  text,  however,  would  significantly  weaken  the 
antidumping  law  and  reduce  U.S.  jobs  and  competitiveness. 
Because  the  revisions  to  the  GATT  Anti-dumping  Code  in  the  Dunkel 
text  represent  a  derogation  from  the  negotiating  objectives 
established  by  Congress  and  also  represent  a  bad  deal  for  U.S. 
producers  and  workers,  southern  tier  cement  producers  will  be 
compelled  to  oppose  the  results  of  the  Uruguay  Round  in  their 
entirety  if  the  final  agreement  contains  those  revisions. 

At  bottom,  the  Dunkel  draft  is  an  effort  by  an 
international  bureaucrat  to  impose  upon  the  United  States  and  the 
other  sovereign  nations  participating  in  the  Uruguay  Round  a 
result  that  none  would  have  reached  as  the  result  of  negotiation. 
We  urge  the  members  of  the  Trade  Subcommittee  to  go  on  record  in 
opposition  to  the  Dunkel  draft  and  to  indicate  that  they  will 
work  to  defeat  the  fast-track  legislation  implementing  the 
results  of  the  Uruguay  Round  if  it  adopts  the  dumping  provisions 
of  the  Dunkel  draft. 

Respectfully  submitted, 

Joseph  W.  Dorn 
Michael  P.  Mabile 
KILPATRICK  &  CODY 
Suite  800 

700  Thirteenth  St.,  N.W. 
Washington,  D.C.   20037 
(202)  508-5800 
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800THERN  TIER  CEMEKT  PRODUCERS  AND  LABOR  UNIONS 
ON  WHOSE  BEHALF  THIS  STATEMENT  IS  FILED 


Coapany /Headquarters 
Location 

Alamo  Cement  Co. 
San  Antonio,  TX 

Blue  Circle  Cement  Inc. 
Marietta,  GA 


California  Portland 

Cement  Co. 
Glendora,  CA 

Capitol  Aggregates  Inc. 
San  Antonio,  TX 

Florida  Crushed  Stone  Co. 
Leesburg,  FL 

Lafarge  Corp. 
Reston,  VA 


Lehigh  Portland  Cement  Co. 
Allentown,  PA 


Lone  Star  Industries  Inc. 
Stamford,  CT 


Medusa  Cement  Co. 
Cleveland  Heights,  OH 


National  Cement  Co.  Inc. 
Encino,  CA 


North  Texas  Cement  Co. 
Dallas,  TX 


Phoenix  Cement 
Phoenix,  AZ 


Riverside  Cement  Co. 
Diamond  Bar,  CA 


Southdown,  Inc. 
Houston,  TX 


Southern  Tier 
Plants 

San  Antonio,  TX 
Calera,  AL 

Colton,  CA 
Mojave,  CA 
Rillito,  AZ 

San  Antonio,  TX 
Brooksville,  FL 
New  Braunfels,  TX 


Leeds,  AL 

Sweetwater ,  TX 

Demopolis,  AL 

Lebec ,  CA 
Ragland,  AL 

Midlothian,  TX 
Clarkdale,  AZ 


Crestmore,  CA 
Oro  Grande,  CA 

Victorville,  CA 
Brooksville,  FL 
Odessa ,  TX 


Other  U.S. 
Plants 


Harleyville,  SC 
Atlanta,  GA 
Ravena,  NY 
Sparrows  Point,  MD 
Tulsa,  OK 


Alpena,  MI 
Davenport,  lA 
Paulding,  OH 
Fredonia,  KA 
Grand  Chain,  IL 
Independence,  MO 

Gary,  IN 
Cementon,  NY 
Mason  City,  lA 
Mitchell,  IN 
Waco,  TX 
York,  PA 

Cape  Girardeau,  MO 
Greencastle,  IN 
Nazareth,  PA 
Oglesby,  IL 
Pryor,  OK 

Charlevoix,  MI 
Clinchfield,  GA 
Wampum ,  PA 


Kosmosdale,  KY 
Pittsburgh,  PA 
Fairborn,  OH 
Knoxville,  TN 
Lyons ,  CO 
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CoBpany/H«adquart«rs 
Location 

Tarmac  America 
Herndon ,  VA 

Texas  Industries  Inc. 
Dallas,  TX 

Texas-Lehigh  Cenent  Co. 
Buda,  TX 


Southarn  Tiar 
Plants 

Medley,  FL 


Midlothian,  TX 
New  Braunfels,  TX 

Buda,  TX 


othar  O.8. 
Plants 

Roanoke ,  VA 


Labor  Onions 


International  Union  of  Operating  Engineers,  Local  12 

International  Brotherhood  of  Boilermakers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  &  Helpers 
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